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ALTO is pleased to respond to the Consultation and Draft Directions: Review of the
appropriate price controls in the markets of Retail Fixed Narrowband Access,
Wholesale Physical Network Infrastructure Access — WPNIA, and Wholesale
Broadband Access — WBA.

ALTO welcomes this opportunity to comment on this wide ranging and complex
consultation and would like to make the following general comments before

addressing the questions in detail.

The proposed changes in the draft Decision are small in number; however, we
consider they potentially have a huge impact on the market as they relax the
regulatory rules for eircom to potentially alter the price differentials between the

retail and wholesale market primarily for eircom’s benefit.

ALTO is also concerned the new processes could allow eircom to manipulate and

capture ComReg to eircom’s benefit.

The inclusion of the discussion to alter the underlining Local Loop Unbundled —
LLU, access costs further destabilises market pricing and we consider further
consultations will be required as discussed later to address the market information
that will be required to propose such a change.

Preliminary Remarks

ALTO remarks below in four key specific areas that we would like ComReg to

consider carefully.

Geographic deregulation

ALTO is surprised the proposals are seeking to relax the regulation on eircom in

the absence of market data. We are aware that eircom maintains a sustained
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dominant market share in the national fixed voice and broadband market, however
no market information is provided by ComReg either in the quarterly market
publications or in this consultation to support the proposal to introduce local
markets, indeed we are not aware of ComReg going through the market review
process to determine local markets. In the absence of such information we cannot
make a considered judgement in the issue of geographic de-regulation hence there

is no grounds from this consultation to justify a change.

**ALTO considers geographic deregulation completely unsuitable to the Irish

Communications market at this time. **

ULMP as a price reference point

ALTO is concerned that ComReg assumes in its analysis that the LLU access

seekers have migrated their customers to the Unbundled Local Metallic Path —
ULMP, service. To date the majority of LLU lines are on the Line Share product
and the price of migration (at 15 Euro per line) is a significant barrier to moving

customers to ULMP.

As such, a high barrier exists for access seekers to benefit from ULMP services
and its prices, it would be totally unreasonable to allow eircom to use the ULMP as
a reference without eircom having to pay the total cost of migrating to ULMP (i.e.,
the migration fee, the management fees, etc.) as well as the considerable time to

make such happen.
ALTO is strongly of the view that a level playing field must exist before ComReg

could even consider allowing eircom to reference the ULMP prices — this has not

happened.
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Mobile Broadband

ALTO considers the inclusion mobile broadband in the market share analysis of
what is the fixed broadband market to be unreasonable as the products are

fundamentally different in service features and not truly substitutive.

The eircom Wholesale Reform Agenda

eircom Wholesale Reform — the consultation in clause 9.21 makes reference to the
current eircom consultation for its wholesale reform and whilst we welcome the
initiative for eircom to reform its practices and culture. ALTO considers that such
reforms should only be judged after the improvements have been in experienced

for at least two years.

It is common case that ALTO members, while engaging with the eircom Wholesale
Reform agenda, deem it to be nothing more than a box ticking exercise, designed
by senior management and external consultants to exhibit a form of consultation
with industry. eircom Wholesale has lost some pretty key exponents from its team
in recent months and while we must embrace change, change should not come at

a price to existing legacy products.

ComReg should carry out proper and wholly independent consultation into any
reforms, not by those who may propose reforms that effectually achieve nothing for

Wholesale customers and new entrants.

ALTO does not consider the governance arrangements put to industry to be
adequate given the state of the market and indeed the debt-laden state of eircom
at this time. Any question of a telecoms adjudicator model is not something that
ALTO believes is appropriate for the Irish market and to the Irish legal and

regulatory frameworks, such as they are.
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View of the two draft decisions

To provide focus to the executable part of the consultation the two regulatory
changes proposed by ComReg are discussed in this section, with further detail

discussed in our responses to the detailed ComReg questions.

Modified Net Revenue Test - Draft modification to Decision D07/61

ALTO is concerned about the changes to the Net Revenue Test by proposed by
ComReg as we consider they solely benefit eircom at the risk to other operators
using eircom’s wholesale services, i.e., In our view the changes allow eircom the
ability to reduce its retail bundles pricing whilst maintaining its wholesale pricing
leading to a potential price squeeze on its wholesale customers. Given past
experience we consider eircom a reluctant wholesaler that adds to the risk of this
proposal.

ALTO can understand the drive for eircom Retail to lower its prices but such should
not cause a price/margin squeezing to eircom wholesale customers. We observe
eircom Wholesale has made no proposals or effort to voluntarily reduce its
wholesale rental prices to assist this process that is a concern and suggests this all
about benefiting eircom Retail.

In reviewing the market information supplied in the consultation, combined with the
ComReg quarterly reports, we conclude eircom at the national level still hold a
dominant position in the Voice and broadband market, i.e., at the National level
there is no supporting market justification for the relaxation of the Net Revenue

Test at this time.

The consultation does not include local market information or even urban market
information hence it is not possible for us to evaluate the true impact the cable
industry is having on eircom. Given the lack of local or urban marketing
information, there is insufficient transparency and justification to make the

proposed amendment to the Net Revenue Test at this time for local/urban areas.
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ALTO would also like to make the following comments.

Whilst reserving our position above we consider the following comments may

assist ComReg in its review.

. At the access/wholesale layer ComReg discusses reviewing whether an
exchange should be based on a higher density of lines (larger exchange), however
further discussion is required as to what triggers the decision to reclassify and re-
price the access cost. We consider a specific consultation will be needed which
develops the trigger mechanism for such a change. We are opposed to a sunset
clause as the timing for migration is dependent on a number of inputs some of

which are controlled by eircom, i.e., migration costs and time.

. With regards to the Net Revenue test we appreciate ComReg is trying to
prevent the manipulation of the basket approach and we consider the two stage
process helpful provided the ability for eircom to manipulate the ‘basket’ is
prevented i.e. low volume high cost products should not subsidise for under priced

high volume popular products.

. We have a concern that the Net Revenue Test appears to only apply pre-
and just post product launch and not later. We consider that the test should be
repeated twice a year every year at a specified times as input costs change over
time, including price increases, and a scheduled test is necessary for on-going
compliance. Hence we consider a new ongoing scheduled testing element needs

to be added to the Net Revenue Test.

. Lastly, we are concerned (as mentioned above) that eircom could ‘capture’
ComReg’s ability to issue stop notices as the proposal allows eircom to justify its
position very late in the process, hence it would be relatively easy in our view for
eircom to provide answers that drag the issue out whilst they continue to actively

sell the offending product. We don’t see why the justification of their behaviour
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cannot be brought much earlier within the 10 week window. We don’t agree to the
window being extended as it just allows the problem to continue.
Our view is the change of Net Revenue Test is not fully justified and the test should

not be eased at this time.

New Margin/Price Squeeze Test - Draft modification to Decision D05/10

Subiject to the issue discussed in the second paragraph we agree with ComReg’s
proposal to add a new Margin Squeeze test through this consultation to D05/10
and agree with the proposal in clauses 4.1 and 4.2 of the Draft Decision within
Annex A of the consultation. We consider these measures are required ex ante to
prevent eircom from abusing its vertical integration and dominance in the various
regulatory component products and also its ability to leverage its dominance into

other products such as VolP.

We agree the Reasonably Efficient Operator — REO, test is appropriate as other
providers do not have the same economies of scale and scope as eircom in the
key regulated input components and to move to the Equally Efficient Operator
would positively discriminate towards eircom through its lower internal costs in

these markets.

Our key concern about the proposal is the potential referencing of the ULMP price
which we consider inappropriate as ULMP is not widely used by the industry due to
the high migration costs (circa 15 Euro per line) charged by eircom.

In conclusion

ALTO supports ComReg’s proposal for the new Margin Squeeze Test using the

Reasonably Efficient Operator Model, but we don’t agree with using the ULMP as

the reference price whilst eircom maintain such a high barrier for industry to move
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to this product. In the event that the barrier is reduced, the exact same parameters,

costs and delays should be built into any ‘WNI’ test of eircom’s input costs.

Response to Consultation Questions:

Q.1. Do you agree or disagree with the proposals / preliminary views expressed by
ComReg in relation to possible revisions to the net revenue test? Do you have any
views on the matters ComReg seeks further input on in the above? Please give a

detailed response with supporting data where appropriate to support your view.

A. 1. ALTO generally agrees with the proposals / preliminary views expressed by
ComReg in relation to possible revisions to the net revenue test but would like to

make the following comments:

In relation to Clause 4.25 — ALTO’s concern with the removal of the product-by-
product approach is that the test ultimately becomes a ‘basket’ test and such can
be manipulated for a key product to create a squeeze whilst still passing the test. It
is not fully clear that the 2-stage process avoids the ‘basket’ problem. We are of

the view all products should pass the test otherwise the test can be gamed.

In relation to Clause 4.41 — ALTO accepts the principle that future price changes
could be factored to the pricing model provided they are publicised openly at the
same time. However, we don’t agree that eircom can use its own internal pricing
knowledge until such a time as the price has been formally notified and fully
approved by ComReg. Forward looking ‘forecast’ pricing — we remain concerned
that eircom could take an over optimistic view of future revenues and consider that
ComReg should continue to carry out stringent sensitivity checks as part of the Net

Revenue Test — this will become more prevalent when Next Generation Access —
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NGA, commences.”

Q. 2. In defining the Larger Exchange Area where a different wholesale input may
be allowed, what area(s) of Figure 4 do you believe should be included in the
Larger Exchange Area? Do you agree or disagree with the proposed use of a
weighted average wholesale input in the net revenue test in the Larger Exchange
Area? When / what area(s) of Figure 4 do you consider it would be appropriate for
eircom to be allowed use a LLU+ network input cost in the net revenue test in the
Larger Exchange Area? Please give a detailed response with supporting data

where appropriate to support your view.

A. 2. This question is addressed in three parts.

Part 1 — Area to be included in the Larger Exchange Area

ComReg has already established the principle of a different cost base for the
exchanges of the greater than 2,500 lines in a previous decision and the logic
follows that the principle could be extended to larger exchanges using a cost based
approach. We are concerned that we do not have any indication of new likely LLU
price in area 1 of figure 4 of the consultation and whether the reduction would be
equivalent to the price reductions further down the ladder of investment. We are of
the view that a figure of €6 per month line rental would be more appropriate given
repair is charged separately. If the differentials were to be reduced, then this would
have the effect of squeezing both LLU providers and their downstream business
and customers for the benefit of eircom contrary to ComReg’s obligations pursuant
the 2002 Act.

This consultation does not provide a view of the growth of competition in the urban

areas associated with Exchange area one and we don’t know whether the issue

’ Despite much noise relating to NGA — Nothing has actually happened in the Irish Market, save for
a pilot scheme which ultimately has servered as a laborotory for eircom to test solutions. We remain
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ComReg is trying to address is limited to some areas or many. At national level we
estimate that other competitors have a market share of less than 6% in the fixed
voice and broadband market, hence it is surprising that eircom need such major
regulatory relief (that may be granted to the detriment of current new entrant’s

businesses).

Prior to agreeing any adjustment ALTO would need to see the market shares in the
various locations as it would not be proportionate to make such a wide ranging
change based on only a small number of locations. This information has not yet

been supplied.

Part 2 - Do you agree or disagree with the proposed use of a weighted
average wholesale input in the net revenue test in the Larger Exchange

Area?

ALTO broadly agrees with the sliding scale proposal for the areas where LLU exist,
i.e., this price should only be averaged over LLU areas. Our main concern is that
the industry has not yet moved to ULMP and we would thus expect the reference
weighted average price to reflect the Line Share and WLR price rather than the
ULMP price at this time. Hence the figure should be much closer to the €29.42
price in the table of Clause 5.20 that the €28.39 being proposed in Clause 5.23.

Migrations — we note that ComReg does not consider the cost of migrating from
Line Share to ULMP and this should clearly be added to the costs of providing
ULMP for LLU access seekers. As eircom do not experience this cost it would be

unreasonable to force it on other operators whilst not doing the same for eircom.

ALTO fully appreciates that ComReg previously raised the possibility of
incentivising through the industry to migrate from Line Share to ULMP through a

sunset regulation, however to date there has been no migration. Given eircom’s

generally without feasible NGA in Ireland.
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history, motive and ability to frustrate LLU operators, a sunset approach to move

industry would be wholly inappropriate in Ireland.

Alternative migration strategy

Given the significant barrier to migrating from line share to ULMP, i.e., €15 per
individual line, ALTO has sought to establish cheaper soft migration service from
eircom. Initially eircom responded to this request in an unhelpful way where it
appeared to us that we had to ask the precise question but failed to obtain what we
considered a justified answer. Simple uses of the Internet searching for eircom
switch vendors disclosed the strong possibility eircom’s switches were able to meet

our request hence the initial vague eircom answers were not believed.

Some six months later industry received a more mature answer from eircom
detailing discussions with their switch vendors in sufficient detail to be believable.
Ultimately it was considered uneconomic to proceed but a lot of time was wasted.
We are now pursuing a new approach and eircom expect to deliver a solution in

the summer of 2012 although we do not yet have pricing or a process.

Part 3 - When / what area(s) of Figure 4 do you consider it would be
appropriate for eircom to be allowed use a LLU+ network input cost in the net

revenue test in the Larger Exchange Area

Itis ALTO’s view that eircom should only be allowed to use figure 4 LLU+ on a

strict equivalence basis as for the following reasons:

. LLU is the product the other operators are using and LLU+ should relate to
the same product for equivalence and proportionality as to do otherwise

discriminates towards eircom.
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. According to the WPNIA decision eircom are supposed to consume LLU and
so eircom should be subject to the same processes, delay’s and additional costs,
such as the cost of repair that LLU provider’s experience. To use strict equivalence

will incentivise eircom to cost correctly otherwise they unfairly benefit.

. The current eircom bitstream products uses the same network configuration
as LLU line Share (its exactly the same) to the DSLAM and SB-WLR/PSTN line
card, so it is appropriate to use the Line Share Model for the weighed average
approach for eircom bitstream discussed early. To use ULMP for bitstream would
be completely wrong, discriminator and disproportionate as bitstream is the same

as line share.

. The possible introduction of a naked DSL service (eircom have postponed
launching this until they complete a further review) would see eircom providing a
broadband only solution over the copper service. Therefore, there would not be a
voice service. The original pilot eircom Naked DSL proposal started with a solution
supporting an active WLR card with the voice disabled but given eircom have
postponed their launch we are now unclear what eircom are proposing to offer and

how it is to be configured.

Q. 3. Do you agree or disagree with the proposed revised net revenue test? Please
give a detailed response with supporting data where appropriate to support your

view.

A. 3. We have the following concerns regarding the proposed revised net revenue

test but have the following concerns:

. No market evidence has been provided by ComReg as to the level of
competition and the materiality of the issues and the need for a change to the test

—i.e., there is a lack of transparency as to the need for the change. We therefore
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consider there is unreasonable justification to make this change at this time.

. ALTO is concerned that the wider ‘basket’ test will allow eircom to ‘game’
the process through using higher value products to circumvent higher volume

products.

. ALTO’s view is the current test was working well and we don’t see any need

to change it.

Q. 4. Do you agree or disagree with the pre-notification and pre-clearance
requirements for bundles that include retail fixed narrowband access? Please

explain your response and provide detailed information to support your view.

A. 4. ALTO agrees with the pre-notification and pre-clearance requirements for
bundles that include retail fixed narrowband access. ALTO notes however that
during the original dispute that brought about these rules it took some six months
for ComReg to close down eircom’s activity, during which time, based on the

evidence we had at the time, damage had been done to the market.

ALTO considers that eircom has the motive, the ability and in our view past

behaviour that suggests pre-notification and pre-clearance is essential.

Q. 5. Do you agree or disagree that if ComReg is of the view that a bundle in the
retail fixed narrowband access market is unreasonable that eircom should modify /
withdraw such bundle within twelve weeks? Please explain your response and

provide detailed information to support your view.

A. 5. ALTO agrees that if ComReg is of the view that a bundle in the retail fixed
narrowband access market is unreasonable that eircom should modify / withdraw
such bundle within twelve weeks provided the service is stopped until eircom fix
the problem, rather than allowing eircom to tactically drag out ComReg’s decision

to stop selling.
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ALTO is very concerned that eircom could abuse the current and proposed system
by offering a non-compliant product during a key sales period such as the run up to
Christmas and stall ComReg stopping sales through tactical changes to the

product effectively allowing the abuse to continue.

ALTO’s view is that if ComReg says the activity should stop, it should stop until the

issue is resolved rather than eircom stringing out a stop notice for tactical gain.

Q. 6. Do you agree or disagree with ComReg'’s proposed REO test to minimise the

risk of a margin/price squeeze to ULMP? Please explain your response.

A. 6. While ALTO acknowledges the logic of ComReg’s proposal there is a
fundamental problem to be overcome before this can be considered and that is the
majority of LLU lines don’t use ULMP as a service today. If ComReg is to apply a
test against a product not widely used will in our view seriously margin squeeze
Line Share and potentially foreclose that market. The eircom price for migrating
customers from Line Share at €30 is far too high. Unfortunately there are problems
with bulk migrating customers from Line Share to ULMP due to the re-organisation

of the customers wiring, hence circuits have to be managed individually.

Therefore ALTO certainly cannot agree to ULMP being used as a reference point
for the Net Revenue test until such a time ULMP is widely used. In the foreseeable
future, the or any test should be referenced to the Line Share/WLR pricing. We
blame eircom for this situation through years of obfuscation, over two years trying
to get migration products at all, LLU prices that were amongst the highest in
Europe, etc. and now eircom should assist the industry through lower migration

costs.

Use of the REO model
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Notwithstanding our issue with the high price of migrating lines from Line Share to
ULMP, we agree with the concept of using a reasonably efficient operator in the
margin test, as we cannot achieve the scale of economies, scale, scope and the

externalities of eircom in Ireland.

However, in saying that ALTO considers the test should not necessarily be against
the ULMP product until such a time the LLU access seekers are widely using

ULMP or another product with the same characteristics and prices as ULMP.

Conclusion

ALTO'’s view is that the margin test based on the REO model should be based on
the actual products used by LLU access seekers and should include the cost of

migration.

Q. 7. In your opinion, how should the cost of the network be calculated for setting
the Wholesale Network Input (“WNI”) for the purposes of the proposed WPNIA
margin/price squeeze test to minimise the risk of a squeeze on ULMP? Please

explain your response.

A. 7. We agree with ComReg on using a cost stack approach to evaluate the WNI
for the proposed WPNIA margin/price squeeze to minimise the risk of a squeeze
on the services used by the LLU access seekers. As above the migration to ULMP
has not happened hence the current Wholesale Network Input (“WNI”) should be

used. Please also see our response question 6 above.

Q. 8. Do you believe that the existing obligation not to margin/price squeeze in
WBA should be further specified to include passing a margin squeeze test for
bundles that include WBA? Do you agree or disagree that such a margin squeeze

test should be similar to the proposed revised net revenue test in the Retail Fixed
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Narrowband Access markets? Please explain your response.

A. 8. ALTO believes that the existing obligation not to margin/price squeeze in
WBA should be further specified to include passing a margin squeeze test for
bundles that include WBA. ALTO agrees that such a margin squeeze test should
be similar to the proposed revised net revenue test in the Retail Fixed Narrowband

Access markets.

Q. 9. Do you believe that the D01/06 price control should be amended from SEO to
EEQ? Please support your view with relevant data and evidence. If you believe it
should remain at SEO, when do you believe it might be appropriate to use EEO?

Please support your view with relevant data and evidence.

A. 9. We agree that the existing price control should be continued and we believe
that the D01/06 price control should not be amended from SEO to EEO. In our
view figure 9 of the Consultation is misleading as mobile broadband is not the
same product as fixed broadband (significant limitations in download speeds and
consistent data throughput). Additionally, further work is required to understand
what constitutes a mobile broadband subscription given broadband Sims can be
acquired very cheaply and which can be disposed of with no cost after a short
period of use — such as a holiday in Ireland. Removing mobile broadband
highlights that the cable broadband share of the fixed access market is still
relatively small at circa 22% of the broadband market and only 6% of the combined
mobile/broadband market in Ireland. eircom’s market share stands at 72% of the

fixed voice/broadband market.

Clearly eircom’s economy of scale, scope, externalities and ubiquitous network
(eircom’s network coverage is a lot larger than other operators) means it is not
reasonable to apply an EEO test against other operators in the market for the

foreseeable future.

Common sense and simple logic would suggest that operators would have equally
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efficient costs when they are of equal market share; hence our view is the test
should change from SEO to EEO when the market shares are comparable and not
before. To do otherwise hands eircom a discriminatory advantage that would be
inappropriate for a regulator and for which an appeal would be warranted. eircom
has sustained a persistently dominant retail market share in Ireland demonstrating
that regulation has not fully worked and ComReg should not be handing eircom

further advantages such as the EEO test at this time.

ALTO would also like to comment separately to the ComReg comment in clause

9.21 of the consultation. ComReg states:

“ComReg believes that eircom’s recent wholesale reform announcements should
ensure that OAOs are availing of wholesale products on a fully equivalent basis
and without discrimination which should encourage OAQOs to gain market share in
2012.” (Italics added)

ALTO is justifiably highly sceptical of eircom’s motives for its reform announcement
and believe it has far more to do with potential investors in eircom than changing
the systemic poor behaviour eircom has demonstrated towards its wholesale
customers over many years. We simply don’t believe eircom and we continue to
observe poor behaviour such as during major bids, which gives us no confidence
of any change, indeed some aspects are worse in our view. We therefore consider
ComReg should wait at least two years to determine if eircom’s actions
demonstrate a change in behaviour before making any assumptions as to the

benefit to industry.

Q. 10. Do you agree or disagree with ComReg’s proposed floors for Naked WBA
DSL to minimise the risk of a margin/price squeeze to WPNIA? Please explain your

response.

A. 10. ALTO agrees that ComReg should regulate the price floor for Naked WBA

17 16/12/2011



DSL to minimise the risk of a margin/price squeeze to WPNIA, however, as
discussed in questions 2 and 6 we do not agree ULMP should form the base
unless eircom are actually using essentially the same product. For example it will
cost LLU access seekers €30 Euros to migrate each individual line to ULMP as co-
ordination will be required with the customer to alter the internal wiring in the
customer’s premises. As eircom’s bitstream product is configured exactly the same
at the DSLAM we assume eircom will have to absorb the 30 Euro migration fee
also to use ULMP. Additionally eircom should endure the same processes, delays,
faults and significant management fees in migrating its base to Naked DSL. i.e.,

ULMP is only part of the real cost.

Soft migration

It is not yet clear to the industry as to how eircom will offer Naked DSL (if at all over
copper) as they have postponed their launch subject to further review. One
consideration that has already been explored is that eircom simply disable the
WLR line card however we have already been informed this is uneconomic. The
alterative is that the WLR card is left in situ semi-active however, eircom have not
yet provided any indicative view of what leaving the line card semi-active means for
pricing. Hence for eircom to achieve naked DSL they have only two options —i.e.,
either migrate from what is effectively line share at €15 per line or they have to
have a very low/almost zero price for a semi-active WLR line card. If a new option

exists at a low price the industry would welcome the information.

Conclusion

ALTO agrees to a price floor that fully recognises the costs, including the migration

costs of moving to ULMP.

Q. 11. Are there any relevant issues that ComReg has not considered in this

consultation? If so, please document and explain those issues fully and provide
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examples where appropriate

A. 11. Per our earlier responses, we consider the following should be considered in

ComReg analysis:

1. That the LLU access seekers have not yet migrated their lines to ULMP

hence it is inappropriate to use ULMP as a reference price at this time;

2. The cost of migration should be built into the floor price for both existing
services and naked DSL services. For Naked DSL services, the cost of Number

Portability should also be factored into the cost.

Q. 12. Do you believe that the draft text of the proposed directions is from a legal,
technical and practical perspective, sufficiently detailed, clear and precise with
regards to the specifics proposed? Please explain your response and provide

details of any specific amendments you believe are required.

A. 12. We would like to offer the following comments and one question:

1. Is the change in the Regulatory Framework Directive covered?

Draft Direction in Relation to Decision D07/61

2. In relation to Clause 4.4 — ALTO is concerned that the draft direction text
which will form the legal basis allows for a level of interpretation if the test fails and
such will allow eircom to bring extreme pressure on ComReg that their view is
better than that of ComReg. We consider the test should be black or white rather

than the proposed ‘grey’ approach.

3. In relation to Clauses 4.10 and 4.11 — ALTO considers the approach
proposed in the draft direction allows eircom to game ComReg. For example

eircom could wait until the 11th week before presenting ComReg with a potential
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solution. Our view is eircom should reasonably be aware of a solution much earlier
and could thus game ComReg by waiting to the 11th week and then dragging the
ComReg decision for a far longer period whilst a solution is discussed. The longer
the process runs, the greater the potential damage to the market. We proposed
eircom should be required to provide their prospective solution at six weeks and
the whole process concluded by the 10th week. To support this view, ComReg only
give the industry six weeks to answer hugely complex data requests, hence why

can’t eircom propose a solution more quickly.

Draft Direction in Relation to Decision D05/10

4. No comments

Q. 13. Do you have any views on this draft Regulatory Impact Assessment and is
there other factors (if any) ComReg should consider in completing its Regulatory
Impact Assessment? Please explain your response and provide details of any

factors that should be considered by ComReg.

A.13. ALTO believes, and as discussed in our responses above, that ComReg are
making a significant assumption that the LLU operators are using ULMP, which is
not the case. ALTO considers that the migrations process and or new modified Soft

Migration product needs further detailed consideration.

ALTO

16" December 2011
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Reference Submission re ComReg 11/72
’ ‘

BT Communications Ireland Ltd (“BT”) response to the ComReg consultation:

Review of the appropriate price controls in the markets of Retail Fixed Narrowband
Access, Wholesale Physical Network Infrastructure Access and Wholesale
Broadband Access:

Issue 1.1 16th December 2011

1.0 Introduction
We welcome this opportunity to comment on this wide ranging and complex consultation and would
like to make the following general comments before addressing the questions in detail.

The changes proposed in the draft decision may be small in number; however, we consider they
potentially have a huge impact on the market as they relax the regulatory rules for Eircom to
potentially alter the price differentials between the retail and wholesale market primarily for
Eircom’s benefit. We are also concerned the new processes could allow Eircom to ‘game’ the
process for their benefit.

We are concerned the outcome of ComReg relaxing the regulatory rules for Eircom to compete with
UPC could have the consequence of foreclosing the LLU market in Ireland prior to it reaching critical
mass.

The inclusion of the discussion to alter the underlining LLU access costs is an important and
significant issue in its own right and whilst it is helpful for ComReg to discuss in this consultation we
consider further consultations will be required to discuss how such a change would be triggered.

We also note key issues arise in this consultation such as the ULMP price reference could have been
resolved if Eircom were functionally separated and we consider that ComReg should consider such
an initiative as part of this review.

2. Structure of our Response

Given the wide ranging issues of this consultation and for clarity we have structured the response so
that our response to the two regulatory decisions is highlighted followed by supporting discussion in
the detailed responses.

1|Page



Reference Submission re ComReg 11/72

e Section 3 - General Comments
e Section 4 - View of the two draft decisions
e Section 5 - Detailed response to the questions

3. General Comments
3.1 Geographic de-regulation

We are surprised the proposals are seeking to relax the regulation on Eircom in the absence of
market data. We are aware that Eircom maintains a sustained dominant market share in the national
fixed market, however no market information is provided by ComReg either in the quarterly market
publications or in this consultation to support the proposal to introduce local markets, indeed we
are not aware of ComReg going through the market review process to determine local markets. In
the absence of such information we cannot make a considered judgement in the issue of geographic
de-regulation hence there is no grounds from this consultation to justify such a change.

3.2 ULMP as a price reference point

We are concerned the consultation appears to assume the LLU access seekers have migrated their
customers to the Unbundled Local Metallic Path (ULMP) service. To date the majority of LLU lines
use the Line Share product and the price of migration (15 Euro per line) is a significant barrier to
moving customers to ULMP. Our view is that until the price of the migration is significantly reduced,
Eircom should not be using a reference price the industry cannot reasonably achieve. If and when
Eircom are allowed to use the ULMP price as a reference, the costs and delays experienced by the
other providers migrating to ULMP should be factored into that reference point.

3.3 Soft Migration

Over the past twelve months the industry has discussed the ability of a ‘soft’ migration process from
Line Share to ULMP with number porting to overcome the problem above. A solution was requested
by industry where the WLR card was to be completely disabled (not even line power available)
however Eircom presented feedback from their vendors that proved this to be uneconomic. We still
require ULMP as defined in the ULMP specification and we continue to seek a way for the migration
with the barriers removed, i.e. lower price and no delays. A concern in reviewing this consultation
and checking the Eircom price list is there does not appear to be a product price for Line Share to
Glump which is the migration product actually required given the need to move the phone number.

A possibility that has recently emerged to speed up the migration process and to reduce the costs is
that Eircom could deliver ULMP (with Number Portability) through a two step process, firstly a ‘soft’
electronic migration to a partly disabled WLR line card which would be very fast, and then later a
bulk migration (removing the jumper) to ULMP. The cost reduction would come from Eircom being
able to co-ordinate a cheaper bulk migration to removing the physical jumpers.
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3.4 Mobile Broadband

We consider the inclusion of mobile broadband in the market share analysis of what is the fixed
broadband market unreasonable as the products are fundamentally different in service
characteristics and not truly substitutive.

3.5 Eircom Wholesale Reform

The consultation in clause 9.21 makes reference to the current Eircom consultation for its wholesale
reform and whilst we welcome the initiative for Eircom to reform its practices and culture, we
consider such should be judged after the improvements have been experienced for at least two
years.

4.0 View of the two draft decisions

To provide focus to the executable part of the consultation the two regulatory changes proposed by
ComReg are discussed in this section, with further detail discussed in our responses to the detailed
ComReg questions.

4.1 Modified Net Revenue Test - Draft modification to Decision D07/61

We are concerned about the changes to the Net Revenue Test proposed by ComReg as we consider
they solely benefit Eircom at the risk to Eircom’s wholesale customers. l.e. In our view the changes
allow Eircom the ability to reduce its retail bundles pricing whilst maintaining its wholesale pricing
leading to a potential price squeeze on its wholesale customers. Given past experience we consider
Eircom a reluctant wholesaler which adds to the risk of this proposal.

We can understand the drive for Eircom Retail to lower its prices but such should not cause a
price/margin squeezing to Eircom wholesale customers. We observe Eircom Wholesale has made no
proposals or effort to voluntarily reduce its wholesale rental prices to assist this process which is a
concern and suggests this all about benefiting Eircom Retail.

In reviewing the market information supplied in the consultation, combined with the ComReg
quarterly reports, we conclude Eircom at the national level still hold a dominant position in the fixed
market. l.e. at the National level there is no supporting market justification for the relaxation of the
Net Revenue Test at this time.

The change proposed by ComReg has the potential for a significant impact on the market therefore
the justification for the change should be proportionate to the impact. In our view the lack of
local/urban market information provides insufficient transparency and justification to make the
proposed amendment to the Net Revenue Test at this time for local/urban areas. We would also like
to make the following comments.
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Whilst reserving our position above we consider the following comments may assist ComReg in its
review.

e At the access/wholesale layer ComReg discusses reviewing whether an llu exchange pricing
classification should be based on a higher density of lines (larger exchange), however further
discussion is required as to what triggers the decision to reclassify and re-price the access
cost. We consider a specific consultation will be needed which develops the trigger
mechanism for such a change. We are opposed to a ‘sunset’ clause providing a set time for
migration as the transfer is dependent on a number of inputs some of which are controlled
by Eircom, i.e. migration costs and time.

e With regards to the Net Revenue test we appreciate ComReg is trying to prevent the
manipulation of the basket approach and we consider the two stage process helpful
provided the ability for Eircom to manipulate the ‘basket’ is prevented i.e. low volume high
cost products should not subsidise for under priced high volume popular products.

e We agree with the approach of using the weighted average approach between Line Share
and ULMP input costs, however we would expect the average to be aligned with the Line
Share price components at this time as such reflects the current reality.

e We have a concern the Net Revenue Test appears to only apply pre- and just post product
launch and not later. We consider the test should be repeated twice a year every year at a
specified times as input costs change over time, including price increases, and a scheduled
test is necessary for on-going compliance. Hence we consider a new ongoing scheduled
testing element needs to be added to the Net Revenue Test.

e Lastly, we are concerned that Eircom could ‘game’ ComReg’s ability to issue stop notices as
the proposal allows Eircom to justify its position very late in the process, hence it would be
relatively easy in our view for Eircom to provide answers that drag the issue out whilst they
continue to actively sell the offending product. We don’t see why the justification of their
behaviour cannot be brought much earlier within the 10 week window. We don’t agree to
the window being extended as it just allows the problem to continue.

Our view is the change of Net Revenue Test is not fully justified and the test should not be
eased at this time.

4.2 New Margin/Price Squeeze Test - Draft modification to Decision D05/10

Subject to the issue discussed in the second paragraph we agree with ComReg’s proposal to add a
new Margin Squeeze test through this consultation to D05/10 and agree with the proposal in clauses
4.1 and 4.2 of the Draft Decision within Annex A of the consultation. We consider these measures
are required exAnte to prevent Eircom from abusing its vertical integration and dominance in the
various regulatory component products and also its ability to leverage its dominance into other
products such as VolP. We agree the Reasonably Efficient Operator (REO) test is appropriate as other
providers do not have the same economies of scale and scope as Eircom in the key regulated input
components and to move to the Equally Efficient Operator would discriminate in favour of Eircom
through its lower internal costs in these markets.
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Our key concern about the proposal is the potential referencing of the ULMP price which we
consider inappropriate as ULMP is not widely used by the industry due to the high migration costs
(circa 15 Euro per line) charged by Eircom.

In conclusion

We support the ComReg proposal for the new Margin Squeeze Test using the Reasonably Efficient
Operator Model, but we don’t agree with using the ULMP as the reference price whilst Eircom
maintain such a high barrier for industry to move to this product. In the event that the barrier is
reduced, the exact same parameters, costs and delays should be built into any ‘WNI ‘test of
Eircom’s input costs.

5.0 Response to the Detailed Questions

Q.1. Do you agree or disagree with the proposals / preliminary views expressed
by ComReg in relation to possible revisions to the net revenue test? Do you
have any views on the matters ComReg seeks further input on in the above?
Please give a detailed response with supporting data where appropriate to
support your view.

A.1. We would like to make the following comments:

e Market Data and Transparency — We consider the market data at the National Level does
not support the case for changing the Net Revenue Test as UPC the cable operator still hold
sub 10% of the national fixed market whilst Eircom maintain their dominant position at 58%
of the fixed market. Although the consultation implies that UPCs market share is more
focused towards certain local/urban areas no evidence is provided. Hence we don’t know
whether they have a strong position in one urban area or many, and how many, and what
percentage market share is being achieved.

As the proposal to modify the Net Revenue Test potentially has a significant impact on the
Eircom wholesale prices and the industry, a strong justification is required to relax the rules.
The lack of data undermines the justification and thus the case for relaxing the test. l.e.
There a lack of transparency supporting this decision.

Without prejudice to our above view:

e Ref clause 4.25 — Our concern with the removal of the product-by-product approach is that
the test ultimately becomes a ‘basket’ test and such can be manipulated for a key product to
create a squeeze whilst still passing the test. We appreciate the 2nd stage process should
avoid the ‘basket’ problem but would like further safeguards to be adopted.

e Ref clause 4.41 — We accept the principle that future price changes could be factored to the
pricing model provided they are publicised openly at the same time. However, we don’t
agree that Eircom can use its own internal pricing knowledge until such a time as the price
has been formally notified and fully approved by ComReg.

e Forward looking ‘forecast’ pricing — we remain concerned that Eircom could take an over
optimistic view of future revenues and consider that ComReg should continue to carry out
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stringent sensitivity checks as part of the Net Revenue Test — this will become more
prevalent when NGA commences.

e Scheduled testing — we note the testing appears to be pre-launch and for a few months after
launch. We consider the tests should be repeated 6 monthly as product popularity changes
over time and also input prices can go up as well as down, hence scheduled testing is
required to ensure compliance is maintained on time.

Q. 2. In defining the Larger Exchange Area where a different wholesale input
may be allowed, what area(s) of Figure 4 do you believe should be included in
the Larger Exchange Area? Do you agree or disagree with the proposed use of a
weighted average wholesale input in the net revenue test in the Larger
Exchange Area? When / what area(s) of Figure 4 do you consider it would be
appropriate for Eircom to be allowed use a LLU+ network input cost in the net
revenue test in the Larger Exchange Area? Please give a detailed response with
supporting data where appropriate to support your view.

A.2.

Part 1 — Area to be included in the Larger Exchange Area.

ComReg has already established the principle of a different cost base for the exchanges of greater
than 2,500 lines in a previous decision and the logic follows that the principle could be extended to
larger exchanges using a cost based approach although the trigger to make the change has not been
established. We are concerned that we do not have any indication of new likely LLU price in area 1 of
figure 4 of the consultation and whether the reduction would be equivalent to the price reductions
further down the ladder of investment. We are of the view that a figure of €6 per month ULMP line
rental would be more appropriate given repair is charged separately. If the retail to wholesale
differentials are to be reduced such would squeeze both LLU providers and their downstream
downstream customers for the benefit of Eircom contrary to ComReg’s obligations pursuant the
telecoms Act 2002.

The consultation does not provide a view of the growth of competition in the urban areas associated
with Exchange area one and as discussed earlier we don’t know whether the issue ComReg is trying
to address is limited to some areas or many. At national level we estimate UPC have a market share
of below 10% in the fixed market hence it is surprising that Eircom need such major regulatory relief.

Part 2 - Do you agree or disagree with the proposed use of a weighted average wholesale input in
the net revenue test in the Larger Exchange Area?

We agree with the sliding scale proposal for the areas where LLU exist, (i.e. this price should only be
averaged over LLU areas). Our main concern is that the industry has not yet moved to ULMP and we
would thus expect the reference weighted average price to reflect the Line Share/WLR combined
price rather than the ULMP price at this time. Hence the figure should be much closer to the €29.42
example of clause 5.20 than the €28.39 being proposed in clause 5.23.

Migrations — we note ComReg does not consider the cost of migrating from Line Share to ULMP and
this should clearly be added to the costs of providing ULMP for LLU access seekers. As Eircom do not
experience this cost it would be unreasonable to force it on other operators whilst not doing the
same for Eircom. We also note that the current Access Reference Offer (ARO) price list does not
have a migration charge for Line Share to Glump which is what the industry requires; hence we
assume the migration pricing will include a further charge for Number Portability.

We appreciate ComReg previously raised the possibility of incentivising the industry to migrate from
Line Share to ULMP through ‘sunset’ regulation — i.e. a regulatory clause setting a specific time to
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migrate, however to date there has been no migration from Line Share to ULMP. Given Eircom's
history, motive and ability to frustrate LLU operators, a timed or ‘sunset’ approach to move industry
would be wholly inappropriate in Ireland.

Alternative migration strategy

Given the significant barrier to migrating from line share to ULMP, i.e. €15 per individual line we
have sought to establish cheaper ‘soft’ migration service from Eircom. Initially Eircom responded to
this request in an unhelpful way however some six months later we received a more mature answer
from Eircom detailing discussions with their switch vendors in sufficient detail to be believable.
Ultimately it was considered uneconomic to proceed but a lot of time was wasted. We are now
pursuing a new approach and Eircom expect to deliver a solution in the summer of 2012 although
we do not yet have pricing or a process.

As discussed above in our General Comments, we are seeking a true ULMP solution and a two stage
migration process maybe a better way forward as we are increasingly concerned Eircom will attempt
to charge the industry for additional network components even though they were not requested or
required.

Part 3 - When / what area(s) of Figure 4 do you consider it would be appropriate for Eircom to be
allowed use a LLU+ network input cost in the net revenue test in the Larger Exchange Area

Eircom should only be allowed to use figure 4 LLU+ reference on a strict equivalence basis for the
following reasons:

e According to the WPNIA decision Eircom are supposed to consume LLU and so Eircom should
be subject to the same processes, delay’s and additional costs, such as the cost of repair that
LLU provider’s experience. To use strict equivalence will incentivise Eircom to cost correctly
otherwise they unfairly benefit.

e The current Eircom bitstream products uses the same network configuration as LLU line
Share (it’s the same configuration) to the DSLAM and the SB-WLR/PSTN line card, so it is
appropriate to use the Line Share Model for the weighted average approach for Eircom
bitstream. To use ULMP for bitstream would be completely wrong, discriminatory and
disproportionate as bitstream is the same as line share. If Eircom are to use ULMP as the
reference for naked DSL then they should be forced to migrate their physical service, at the
same cost and delay, experienced by other operators to ULMP. Eircom should also be
exposed to the out of tariff repair costs and the additional costs of test equipment required
by the other operators.

e The possible introduction of a naked DSL service (Eircom have postponed launching this until
they complete a further review) would see Eircom providing a broadband only solution over
the copper service which may or may not include VolP. l.e. there would not be a baseband
voice service. The original pilot Eircom Naked DSL proposal started with a solution
supporting an active WLR card with the voice aspects disabled but given Eircom have
postponed their launch we are now unclear what Eircom are proposing to offer and how it is
to be configured.

e We note that ComReg have said NGA is out of scope; however similar issues and the use of
Sub-loop unbundling prices and procedures should apply for NGA.
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Q. 3. Do you agree or disagree with the proposed revised net revenue test?
Please give a detailed response with supporting data where appropriate to
support your view.

A3.
Please see our position in Section 4 clause 4.1 and also our response to question 1.

Q. 4. Do you agree or disagree with the pre-notification and pre-clearance
requirements for bundles that include retail fixed narrowband access? Please
explain your response and provide detailed information to support your view. 64

A4,

We agree with the pre-notification and pre-clearance requirements for bundles that include retail
fixed narrowband access. We note during the original dispute that brought about the application of
the Net revenue Test it took some six months for ComReg to close down Eircom’s activity, during
which time, based on the evidence we collected at the time, the market was distorted. We consider
Eircom has the motive, the ability and in our view past behaviour that suggests pre-notification and
pre-clearance is essential.

Q. 5. Do you agree or disagree that if ComReg is of the view that a bundile in the
retail fixed narrowband access market is unreasonable that Eircom should
modify / withdraw such bundle within twelve weeks? Please explain your
response and provide detailed information to support your view.

A.5.

We agree if ComReg is of the view that a bundle in the retail fixed narrowband access market is
unreasonable Eircom should modify / withdraw such bundle within ten weeks provided the service is
stopped until Eircom fix the problem, rather than allowing Eircom to tactically drag out ComReg’s
decision to stop selling.

We are concerned Eircom could abuse the current and proposed system by offering a non-compliant
product during a key sales period such as the run up to Christmas and stall ComReg stopping sales
through tactical changes to the product effectively allowing the abuse to continue.

We have two proposals; the first that Eircom should be required to respond very early within the
specified period so the onus is on Eircom becoming compliant quickly rather than late where Eircom
could drag the issue out for a longer period of time. We also consider that if ComReg says the
activity should stop, it should stop until the issue is resolved rather than Eircom stringing out a stop
notice for tactical gain.

Further we are of the view that the test should be repeated on a scheduled basis, say twice a year as
the success of failure of a product can change with time, plus if Eircom is losing customers as this
consultation appears to suggest, then we would expect their costs to be increasing (l.e. Volume over
cost relationship changes). Scheduled testing would ensure ongoing compliance which is important
to protect the industry from a Price/Margin Squeeze which is inadvertent or otherwise.

Q. 6. Do you agree or disagree with ComReg’s proposed REO test to minimise
the risk of a margin/price squeeze to ULMP? Please explain your response.

A.6.
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We would like to respond to two issues that this question raises, the first of the margin squeeze to
ULMP and secondly the use of the Reasonably Efficient Operator Model.

The ULMP Reference Point - Whilst we acknowledge the logic of ComReg’s proposal for
Eircom to use ULMP as a reference point, there is a fundamental problem to be overcome before
this can be considered and that is the majority of LLU lines don’t use ULMP as a service today and
neither does Eircom use ULMP. Hence for ComReg to apply a test against a product not widely used
will in our view have the impact of enabling a margin squeeze Line Share and potentially foreclose
that market. The Eircom price for migrating customers from Line Share at €15 is too high.

Hence we cannot agree to ULMP being used as a reference point for the Net Revenue test until such
a time ULMP is widely used and for the foreseeable future the test should be referenced to the Line
Share/WLR pricing as Eircom bitstream uses the same inputs as Line Share today, namely SB-WLR
line rental and Broadband Access. We blame Eircom for the current situation through years of delay
as documented on the ComReg website, such as the industry spending over two years trying to
achieve seamless migration to LLU and at least another year experiencing the Eircom arbitrary
premium migration price before ComReg determined the premium should be removed.

As Eircom bitstream uses the same physical access network configuration as line share, all the
additional costs of actually migrating, and the out of tariff repair charge should be factored into the
reference point.

Use of the REO model - Notwithstanding our issue with the high price of migrating lines from
Line Share to ULMP, we fully agree with the concept of using a reasonably efficient operator in the
margin test as we cannot achieve the scale of economies, scale, scope and the externalities of
Eircom in these markets in Ireland.

However we consider the test should not be referenced against the ULMP product until such a time
the LLU access seekers are widely using ULMP and all the additional costs are factored into the test.

Conclusion

Our view is the margin test based on the REO model should be based on the actual products used by
LLU access seekers and should include the cost of migration and out of tariff repair etc.

Q. 7. In your opinion, how should the cost of the network be calculated for
setting the Wholesale Network Input ("WNI") for the purposes of the proposed
WPNIA margin/price squeeze test to minimise the risk of a squeeze on ULMP?
Please explain your response.

A7

We agree with ComReg using a cost stack approach to evaluate the WNI for the proposed WPNIA
margin/price squeeze to minimise the risk of a squeeze on the services used by the LLU access
seekers. As above the migration to ULMP has not happened hence the current Wholesale Network
Input (“WNI”) should be used. I.e. Line Share with WLR. Please also see our response question 6
above.
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Q. 8. Do you believe that the existing obligation not to margin/price squeeze in
WBA should be further specified to include passing a margin squeeze test for
bundles that include WBA? Do you agree or disagree that such a margin
squeeze test should be similar to the proposed revised net revenue test in the
Retail Fixed Narrowband Access markets? Please explain your response.

A.8.

We believe the existing obligation not to margin/price squeeze in WBA should be further specified to
include passing a margin squeeze test for bundles that include WBA. We also agree that such a
margin squeeze test should be similar to the existing net revenue test in the Retail Fixed
Narrowband Access markets.

Our rationale for this position is we consider Eircom as a vertically integrated incumbent provider in
the access, wholesale and retail markets is in a position where it has the motive and ability to create
a margin squeeze against its wholesale customers and could potentially inadvertently create such a
squeeze. Given the LLU access seekers are primarily using Line Share due to the high Eircom barriers
for migrating to ULMP, such an action could foreclose the Line Share/WLR combined solution. For
these reasons we consider the proposed exAnte regulation is required.

Q. 9. Do you believe that the D01/06 price control should be amended from SEO
to EEO? Please support your view with relevant data and evidence. If you
believe it should remain at SEO, when do you believe it might be appropriate to
use EEO? Please support your view with relevant data and evidence.

A.9.
We agree that the existing price control should be continued and we believe that the D01/06 price
control should not be amended from SEO to EEO.

Clearly Eircom’s economy of scale, scope, externalities and ubiquitous network (Eircom’s network
coverage is a lot larger than UPCs) means it is not reasonable to apply an EEO test against UPC or
other operators in the market for the foreseeable future.

Common sense and simple logic would suggest that operators will have equally efficient costs when
they are of equal market share; hence our view is the test should change from SEO to EEO when the
market shares are comparable and not before. To do otherwise hands Eircom a discriminatory
advantage which would be inappropriate for a regulator and for which an appeal would be
warranted. Eircom has sustained a persistently dominant retail market share in Ireland
demonstrating that regulation has not fully succeeded and ComReg should not be handing Eircom
further advantages such as the EEO test at this time.

Q. 10. Do you agree or disagree with ComReg’s proposed floors for Naked WBA
DSL to minimise the risk of a margin/price squeeze to WPNIA? Please explain
your response.

A.10

We agree ComReg should regulate the price floor for Naked WBA DSL to minimise the risk of a
margin/price squeeze to WPNIA, however, as discussed in our responses to earlier questions we do
not agree ULMP should form the base unless Eircom are actually using essentially the same product
and the industry has migrated to ULMP. For example it will cost LLU access seekers €15 Euros to
migrate each individual line to ULMP and co-ordination will be required with the customer to alter
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the internal wiring in the customer’s premises. As Eircom’s bitstream product is configured exactly
the same at the DSLAM we assume Eircom will also have to absorb the 15 Euro migration fee also to
use ULMP. Additionally Eircom should endure the same processes, delays, out of tariff fault charges
and significant management fees in migrating its base to Naked DSL. I.e. ULMP is only part of the real
cost.

Soft migration

It is not yet clear to the industry as to how Eircom will offer Naked DSL as they have postponed their
launch subject to further review. One consideration that has already been explored is that Eircom
simply disable the WLR line card however Eircom have informed us is uneconomic. The alterative is
that the WLR card is left in situ semi-active however, Eircom have not yet provided any indicative
view of the pricing implications of leaving the line card semi-active. Hence for Eircom to achieve
naked DSL they have only two options —i.e. either migrate from what is effectively line share at €15
per line or they have to have a very low/almost zero price for a semi-active WLR line card. If a new
option exists at a low price the industry would welcome the information.

Conclusion
We agree to a price floor that fully recognises the costs that an access has to experience, including
the migration costs of moving to ULMP.

Q. 11. Are there any relevant issues that ComReg has not considered in this
consultation? If so, please document and explain those issues fully and provide
examples where appropriate. 84

A.l1.
As indicated in our response we consider the following should be considered in ComReg analysis.
1. That the LLU access seekers have not yet migrated their lines to ULMP hence it is
inappropriate to use ULMP as a reference price at this time.
2. The cost of migration should be built into the floor price for both existing services and naked
DSL services. For Naked DSL services, the cost of Number Portability and out of tariff repair
should also be factored into the cost.

Q. 12. Do you believe that the draft text of the proposed directions are from a
legal, technical and practical perspective, sufficiently detailed, clear and precise
with regards to the specifics proposed? Please explain your response and
provide details of any specific amendments you believe are required. 89

A.12
We would like to offer the following comments:

1. Isthe change in framework directive covered?

Draft Direction in Relation to Decision D07/61

Ref clause 4.4 — we are concerned that the draft direction text which will form the legal basis allows
for a level of interpretation if the test fails and such will allow Eircom to bring extreme pressure on
ComReg that their view is better than that of ComReg. We consider the test should be black or white
rather than the proposed ‘grey’ approach.
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4.10 And 4.11 — We consider the approach proposed in the draft direction allows Eircom to game
ComReg. For example Eircom could wait until the 11th week before presenting ComReg with a
potential solution. Our view is Eircom should reasonably be aware of a solution much earlier and
could thus game ComReg by waiting to the 11th week and then dragging out the ComReg decision
for a far longer period whilst a solution is discussed. The longer the process runs, the greater the
potential damage to the market. We propose Eircom should be required to provide their prospective
solution very early in the process and everything concluded by the 10th week. To support this view,
ComReg only give the industry six weeks to answer hugely complex data requests, hence why can’t
Eircom propose a solution more quickly.

Draft Direction in Relation to Decision D05/10

2. No comments

Q. 13. Do you have any views on this draft Regulatory Impact Assessment and
is there other factors (if any) ComReg should consider in completing its
Regulatory Impact Assessment? Please explain your response and provide
details of any factors that should be considered by ComReg.

A.13.

As discussed in our responses above ComReg are making a significant assumption that
the LLU operators are using ULMP which is not the case. We consider the migrations
process and or a new modified Soft Migration product needs to be considered.

End
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EXECUTIVE SUMMARY

eircom welcomes the steps that ComReg has taken thus far to review the ex ante
margin squeeze tests that currently apply to eircom. This consultation provides an
opportunity to update and significantly improve the way in which these tests, which
date back to 2008, are applied to eircom going forward. The current tests have tightly
constrained eircom’s pricing flexibility in ways that have become increasingly
unsustainable and unreasonable in a dynamic marketplace of converged service
offerings provided by an array of powerful platform- and service-based competitors.

Any ex ante margin squeeze test that is imposed on eircom should be designed to
minimise the limits on eircom’s ability to compete effectively in the provision of bundled
services and packages, including those combining voice and broadband.

We therefore welcome ComReg’s consultation and Draft Directions (Doc. 11/72) (the
“Consultation Document”) in a number of respects, including:

e On the approach to the Net Revenue Test (“NRT”):
e to move to forward looking costs rather than using out of date historic costs,

e to consider a portfolio approach, rather than a pure product by product
approach,

e to limit the number of portfolios to two, rather than have multiple portfolios,

e to use Long Run Incremental Costs ("LRIC") for the retail costs for calls,

e to maintain the position that all relevant revenue is included in the NRT,

e to allow known changes to wholesale cost to be taken into account in the NRT,

e to apply LRIC and, on a case-by-case basis, an Average Avoidable Costs
(“AAC”) approach for unregulated products, and

e to maintain the current approach to customer lifetimes;
e On revising the appropriate Wholesale Network Input (“WNI”) cost:

e to consider the competitive context of a given bundle before determining
whether it is in breach of the relevant regulations, and

e to clarify the obligation regarding margin squeeze between WPNIA, WBA and
SB-WLR.

However, ComReg’s proposals will continue to impose retail pricing constraints on
eircom that are unreasonable and disproportionate in the current competitive
environment. We therefore urge ComReg to reconsider its position on several key
issues, including the timing of the reforms. In particular:

e Product by product assessments, if warranted at all, should use avoidable costs for
all inputs (lines, broadband and unregulated elements) -- not just the retail element
of calls.

e The actual avoidable costs of an Equally Efficient Operator (“EEO”) should be used
for line rental, rather than effectively imposing the full retail price of line rental as
the cost.

e There should be an immediate move to EEO avoidable cost for broadband in the
product test, and to the Average Total Costs (“ATC”) of an EEO in the portfolio
tests.
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¢ Realistic assumptions over the customer lifetime should be accepted: e.g. if several
other EU NRAs have already imposed glidepaths for moving to a maximum 1c per
minute mobile termination rate (“MTR”) during 2012/3, then the test in Ireland could
reasonably assume that ComReg will set similar levels. Forcing eircom to assume
that the MTR will never reduce below 4c per minute over the lifetime of a bundle
launched in 2012 is simply unreasonable.

e Tests applied after launch should not apply the same ATC as before launch as
sunk costs should be disregarded.

e Although eircom accepts that the post-launch test will be applied on a month by
month basis, allowances should be made for unexpected circumstances that are
not expected to continue, and modest variances should be considered on an
average basis over a six-month period or longer.

e ComReg should clarify how reasonably efficient operator (‘REQ”) / similarly efficient
operator (“SEQ”) costs are to be reconciled with eircom’s regulatory accounts.

e ComReg should clarify that it is not proposing to regulate eMobile’s retail prices
when offered as part of a bundle under the revised NRT test.

e A full and fair competitive assessment should be undertaken by ComReg before a
bundle is found to be in breach of the relevant obligations.

e LRIC, AAC or the stand-alone price for unregulated products should be applied
when testing individual bundles, and LRIC+ should be considered only at the
product group level (not at the portfolio level).

e ComReg should recognise that voicemail can be provided by other operators at a
lower unit cost than eircom’s wholesale service, and in light of the issues raised by
the 14% retail-minus margin minimum imposed on line rental, eircom should be
permitted to price bundled voicemail in regulated bundles at the actual cost to
eircom.

e ComReg should accept logical arguments in support of the existence of retail
efficiencies and allow for reasonable estimates to be factored into the test, even if
the cost savings cannot be proved or quantified with scientific certainty.

e ComReg should relax the NRT test and procedures and apply a competitive
assessment that takes into account all of the relevant facts and circumstances in
cases where eircom needs to respond to a discounted OAO bundled offering.

e ComReg should reconsider the logic of ignoring past positive margin while taking
any negative margin into account, and should note the inherent conflict with the
idea that a promotion is reasonable if recovered over the customer’s lifetime.

e The actual take-up of opt-in or discretionary promotions should be taken into
account.

e ComReg should move to a self-certification regime, subject to inspection (rather
than advance notification), with launch delayed for a maximum of 5 days after
approval.

e A reasonable time should be allowed for the modification or withdrawal of non-
compliant bundles.

e ComReg should clarify that Naked WBA cannot reasonably be considered to cause
a margin squeeze in relation to SB-WLR.

These issues are discussed in greater detail in eircom’s responses to ComReg’s
guestions and proposals in the following sections.



eircom Ltd. Response to ComReg Consultation 11/72

GENERAL COMMENTS

1. Proportionality of an ex ante Margin Squeeze Test

The Consultation Document sets out an array of measures that could be implemented
to provide eircom with a greater degree of pricing flexibility under a revised net revenue
test. Some positive steps have been proposed for immediate implementation, which is
a welcome development.

eircom is disappointed, however, that many of the improvements have been deferred,
in some cases indefinitely. Moreover, in many cases the triggers proposed for the
implementation of the proposed changes are either unspecified or are based on
developments that are beyond eircom’s control. Reform is needed as soon as possible
and should not be unnecessarily delayed. Deferred implementation may be justifiable
in some cases to allow for an orderly transition, but any such deferrals should be
subject to reasonable triggers that are objectively verifiable and within eircom’s control
to deliver.

eircom is also disappointed that ComReg did not consider the costs and benefits of
relying on its ex post competition law powers (an approach followed by regulators in
other Member States) in the Consultation Document. The current and proposed ex
ante tests entail a high degree of regulatory intervention and micromanagement, which
is a cause for concern. The contemplated ex ante regulatory scheme is complex, which
is a by-product of the need for the test to take account of the intense platform
competition that eircom faces in the provision of retail broadband bundles in many
areas of the country, as well as the rapidly declining demand for fixed voice lines (the
putative basis for retail regulation of the bundles). In our view, the complexity of the
proposed tests is a strong indication that imposing prescriptive ex ante formulae for the
regulation of bundles is a suboptimal solution.

The proposed tests, even with the near-term adjustments that are contemplated by the
Consultation Document, remain fairly inflexible and will continue to involve ComReg in
the micromanagement of pricing decisions. This is particularly worrying at a time of
increasing challenges in forecasting due to deteriorating economic conditions,
uncertain customer demand, and the introduction of Next Generation Access ("NGA")-
based bundles enabling new types of converged bundles (for example, involving IPTV).

eircom is particularly concerned that the rules developed for assessing bundles
involving legacy services will be extended to cover NGA services (although the latter
are expressly not covered by this consultation), without adequate consideration being
given to the impact during and following the transition from legacy services. A holistic
approach, giving full consideration to the impact on the pricing of bundles involving
NGA services in the parallel consultations on NGA regulation, should be followed to
ensure that a reasonable and proportionate margin squeeze test — i.e., one that
regulates no more than is necessary — is adopted.

A reasonable test affording eircom sufficient pricing flexibility as convergence
accelerates will be critical to the viability of the business case underlying eircom’s NGA
deployment plan. eircom is already competing head-to-head with powerful platform
competitors -- including a well financed and completely unregulated cable TV operator -
- in providing voice and broadband packages using legacy access. As NGA is rolled
out, eircom must have a fair chance to compete against bundled offerings provided by
both platform-based and service-based competitors.

This is more than a refined debate about competing economic theories of regulation. A
consequence of ComReg’s persistence in using an array of detailed and intrusive
controls is that eircom is inhibited both in the degree to which it can offer the keenest



eircom Ltd. Response to ComReg Consultation 11/72

possible prices to its customers and in the innovation and flexibility it can bring to the
structure and level of its charges. Pricing by competitors is rational and profit
maximising. If the market leader’s prices are inflated by regulation they offer a false
price umbrella under which competitors can win share without being spurred as sharply
as they might have been to innovate and price competitively. It is the consumer, and
the economy, which bears the cost of this regulatory drag on the efficiency of the
market.

eircom urges ComReg to start with first principles and consider whether complex and
intrusive ex ante regulation in the form of the proposed NRT is reasonable, necessary
and proportionate in today’s marketplace and over the next two years, with the
introduction of NGA and ultrafast broadband packages in the offing. If ComReg
remains convinced that such a test is justified, it should consider whether the test
requires further recalibration to reflect the fact that OAOs in Ireland can generally
match eircom’s retail scale and scope efficiencies (due to their ability to spread retail
costs across adjacent product lines and multiple geographies), and therefore are in a
position to replicate eircom’s bundles.

2. The “Reasonably Efficient Operator” versus the “Equally Efficient
Operator” Test

Many of the proposals contained in the Draft Directions rely on a cost standard that
artificially inflates eircom’s actual retail costs on the basis that eircom’s competitors
cannot match eircom’s retail scale or scope efficiencies when providing similar
services. If such an assumption was ever justified, it is no longer defensible today.

When evaluating actual or potential exclusion, a threshold issue is whether the test
should be based on the costs of an EEO or a REO.! The REO test is based on the
downstream costs of an efficient firm that is operating on a smaller scale than the
incumbent, whereas the EEO test considers the incumbent’s own downstream costs.

ComReg also uses an alternative to the REO test: the SEO test, which relates to the
costs incurred by a firm that has the same cost curve as the incumbent, but operates at
a lower scale. Conceptually it is similar to the REO test, except that it replaces “efficient
costs” with the cost curve of the incumbent, which in theory could be efficient or
inefficient.

The only time that the application of an EEO vs. REO/SEO standard matters is when a
dominant or SMP firm’s pricing passes an EEO test but fails a REO/SEO test. If the
pricing passes on both approaches, or fails on both approaches, then there is no issue.
However, if the pricing behaviour of the dominant firm fails a REO/SEO test but does
not fail an EEO test, it means that the dominant firm’s costs are lower than those of the
competitor firm. Applying the REO/SEO standard would then require the dominant firm
to change its price in order to accommodate a firm that is less efficient. This will lead to
productive inefficiency and likely also higher prices to consumers. For this reason, the
EEO test is generally preferred in competition law analysis. For the same reasons, the
REO/SEO test should be used only exceptionally when applying ex ante regulatory
remedies.

For example, there may be occasions where the static welfare loss associated with the
REO/SEO standard (i.e. productive inefficiency and likely higher prices) is outweighed
by expected dynamic efficiency gains. This would generally occur when a sector is
newly opened to competition and the competitor firm is currently not cost efficient but, if
given competitive headroom, would become efficient in the medium term. The increase

! The discussion that follows is based on the expert statement of Dr. Mike Walker of Charles River Associates, which
was prepared for and submitted in the parallel consultation on NGA Regulation. Many of the issues addressed by

Dr. Walker are equally relevant to legacy services. For convenience, Dr. Walker's statement is reproduced in its entirety
in Annex 1.
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in competition that this would engender may outweigh the short-run economic harm.
Clearly, after more than a decade of competition from multiple, well financed
multinational competitors participating in the marketplace, the continued application of
an REO/EEO standard must be re-examined.

The above analysis implies that there are two necessary conditions that need to hold
before the REO/SEO standard should be applied:

) There are competitor firms that are not currently as cost efficient as the
incumbent but will become equally or more cost efficient as the
incumbent if they are able to survive in the short run and achieve
efficient scale in the medium term; and

2) The increase in the number of efficient firms must have a positive effect
on the competitive outcome for consumers in the medium and long term
that outweighs the short run costs from higher prices to consumers.

The first condition gives rise to an empirical requirement for applying the REO/SEO
test: there must be competitors who are not currently at scale but who will likely
achieve scale if they are given competitive headroom. If competitors are already at
scale, then they do not need to be supported via the REO/SEO standard. If they are
not at scale and are not likely to achieve scale, then they should not be supported by
the regulatory regime as this would lead to productive inefficiency. This condition does
not imply that any sub-scale operator should be protected even if it could reach scale. If
there are already enough other firms operating at scale, then it is not necessary and,
indeed, productively inefficient, to offer regulatory protection to sub-scale firms.

The second condition also gives rise to an empirical requirement: protecting
competitors in the short run so that they can become efficient in the medium term must
have a positive impact on competitive outcomes. The consultation document fails to
provide a reasonable justification for continuing to apply REO and SEO standards
under the circumstances. In particular, ComReg has not shown that either of the
necessary conditions for justifying a SEO (or REO) standard apply in the present
circumstances. In particular, it has not been shown that the likely users of wholesale
access are sub-scale insofar as their retail operations are concerned, since they will
inevitably share resources (billing systems, CRM systems, etc.) with adjacent lines of
business (mobile) and geographies (e.g., the UK). ComReg also has failed to analyse
whether any smaller competitors that may still be subscale have the potential to
become scale operators in the near to medium term.

ComReg should consider the actual comparative scale of the likely access seekers at
the retail level. The standard situation when considering issues relating to access to an
incumbent’s network is that the firm requiring access is smaller than the incumbent.
That is not the situation in Ireland. The most likely NGA seekers are Vodafone, 02, BT
and Sky. All of these companies are part of multinational corporations with extensive,
centralised retail operations that are far larger than eircom’s.

For example, Vodafone’s Annual Report 2011 records revenues of £45.9bn and an
adjusted operating profit of £11.8bn. It employed 83,900 people and operated in 26
countries. BT’s Annual Report 2011 reported revenues of £20.1bn and an EBITDA of
£5.9bn. BT employed 92,600 FTEs and operated in 170 countries. Telefonica (02) had
revenues of nearly €61bn and EBITDA of nearly €26bn in 2010. It employed 133,000
people, had nearly 288 million customers and was present in 25 countries. Sky had
adjusted revenues in the 12 months to June 2011 of £6.597bn and an EBITDA of
£1.405bn. It employed 16,500 people and had more than 10 million customers. In
comparison, in the twelve months to June 2010, eircom revenues were €1.8bn, its
adjusted EBITDA was €669m and it employs just over 7,000. One implication of this is
that eircom’s competitors can take advantage of economies of scope and scale at the
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retail level between their operations in Ireland and other countries in which they
operate.

In summary, the REO and SEO tests should apply only during the early stages of
market liberalisation as a protective measure enabling (truly) new entrants to gain scale
and scope sufficient to compete with the incumbent. There is no justification for the
continued application of these protectionist measures after more than a decade of full
competition by multiple industry players that enjoy important strategic, financial and
economic advantages over eircom. This includes substantial positions in the Irish
mobile market and the subscription television market, which provide them with a
substantial base from which to compete in the provision of converged bundles.

Failure to move to an EEO standard rewards inefficient entry, and protects inefficient
entrants. This harms consumers and confers an unfair advantage on alternative
platform providers (which do not rely on the incumbent’s wholesale platform). eircom
therefore urges ComReg immediately to apply the EEO across all NRT components
(and the margin squeeze test for downstream regulated wholesale services) or, at the
very latest, by the end of 2012.

3. Replicability

The principle behind the Net Revenue Test is that operators buying eircom’s services
should be able to replicate eircom’s retail prices. This does not mean that every
potential entrant, no matter how small, or no matter what market sub-segment they
target, must be able to match eircom’s retail prices. ComReg has invoked the “ladder of
investment” and the objective of encouraging operators to build their own infrastructure.
The ultimate aim is that end-users would have a choice of differentiated offerings,
rather than identical offerings at marginally different prices. Over time, several®
operators have invested in their own platforms in Ireland, each independent of eircom’s
network.

At section 3.20.1 of the Consultation Document, ComReg has listed as the first among
several objectives the need for a properly considered decision to allow eircom to
compete with “emergent” infrastructure competition to the benefit of end users. eircom
agrees that this is a key consideration, but disagrees that infrastructure competition can
reasonably be characterised as “emergent” in Ireland. Broadband competition from the
cable television provider is intense and is growing. Local Loop Unbundling (“LLU”) has
been available at regulated prices to competitors in all “Larger Exchange Areas” for
several years, even though take-up has not matched that in some other Member
States. However, that is largely due to Ireland’s challenging demographics and
topology. These key factors appear to have been overlooked or given insufficient
consideration in the Consultation Document’s discussion of the various options.

Perhaps balance of the various considerations meant that a form of ex ante NRT was
appropriate when other operators were new to the Irish marketplace a decade ago. At
some point, however, ComReg will need to consider whether it is in the interests of
consumers to protect existing resellers and encourage inefficient entry by applying a
protectionist form of the NRT, or whether it is instead time to unleash market forces
and allow real infrastructure and platform competition to develop.

4. Geographically Differentiated Remedies

ComReg has recognised in the WBA market, and in the relevant price control
proposals, that price control requirements may differ by geographical area. In some
areas, there are many competing platforms, and in others there is no alternative to
eircom. In the former, a low price floor is required to ensure eircom does not exclude

2 Digiweb, Imagine, TelefonicaO2, UPC and Vodafone all have Broadband and/or voice network infrastructure
independent of eircom’s DSL/PSTN network
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more efficient operators or technologies. In the latter, a price ceiling (based on the
relevant costs in the particular area) may be needed to ensure prices (at retail and
wholesale levels) are not excessive. ComReg should not confuse these very different
requirements.

5. Stand-Alone Broadband

ComReg should welcome the introduction of retail stand-alone broadband (“SAB”) and
the underlying wholesale Naked WBA. Atrtificial regulatory constraints to protect those
operators who insist end-users must buy fixed voice services are not warranted and will
severely distort the market.

6. Use of Outdated Cost Forecasts

eircom notes that many of the cost details in 11/72 are based on the 2011 forecast
figures in cost models prepared in 2010, to inform the draft direction 10/108. These
figures are not appropriate for 2012 and later years. As a consequence, the savings —
and the incentive to make them — as operators “climb the ladder of investment” are far
larger than indicated in Figure 3 of the Consultation Document. Nevertheless, many
operators have determined that Ireland’s geography and demographics (and low
population density, with high dispersion) makes that alternative independent platforms
(typically wireless) more efficient than reselling eircom’s copper network.

7. Geographic Price De-Averaging

Q
o<

The fact that costs in areas 4 and 5 are almost treble that in area 1 creates significant
pressure on eircom to de-average its prices. ComReg should allow eircom to de-
average its retail and wholesale broadband services by specifying two areas for
differential treatment: areas 1, 2 and 3 would constitute the Larger Exchange Areas,
and areas 4 and 5 would constitute the Smaller Exchange Areas.

8. Implications for NGA

Consideration of the competitive conditions in areas 1 to 5, as set forth in section 3.13
of the Consultation Document, is similar (and related) to the consideration of the
constraints on the prices of NGA-based products. ComReg has briefly acknowledged
this important linkage in section 3.17 of the Consultation Document. However, much
further thought will need to be given to the impact of NGA deployment on the core
concepts being proposed in this Consultation Document, including the triggers for
some of the proposed changes to the existing NRT. For example, many of the
“flexibility measures” under consideration by ComReg would be triggered by LLU take-
up; however, when NGA is deployed, it is entirely possible that most OAOs will choose
higher-speed Virtual Unbundled Access (“VUA”) over NGA instead of legacy LLU.
Provision will need to be made for that eventuality by allowing VUA prices to be
factored into the equation.

We urge ComReg to consider issues relating to both legacy and NGA bundles in a
cohesive fashion, even if they are being addressed in separate consultations. ComReg
should take a forward-looking view over a period of not less than three years, and one
that is properly informed by recent developments relating to eircom’s planned NGA
deployment.

10
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Responses to Consultation Questions

Obligation not to “unreasonably bundle” in the Retail Fixed
Narrowband Access markets: proposed further specification of
the net revenue test

ComReg document 11/72 is lengthy and complex, with multiple proposals included
under many of the headline questions. To facilitate cross-references to the
Consultation Document, we have replicated and paraphrased salient aspects of
ComReg’s proposals, and we have numbered the specific proposals under each
guestion for ease of reference.

Q. 1. Do you agree or disagree with the proposals / preliminary views expressed by
ComReg in relation to possible revisions to the net revenue test? Do you have any
views on the matters ComReg seeks further input on in the above? Please give a
detailed response with supporting data where appropriate to support your view.

STEP ONE: PORTFOLIO / PRODUCT BY PRODUCT ASSESSMENT APPROACH

Proposal 1.1 (CD, p. 27): To revise the net revenue test to a two-part test: Part 1)
Portfolio aggregate bundle assessment based on ATC and Part 2) Individual bundle
assessment with lower cost standard required for retail costs associated with calls.

eircom considers that only an overall assessment at the portfolio level is reasonable
and proportionate. However, ComReg’s shift away from a highly disaggregated
individual bundle assessment on a product by product basis (using ATC for every
product) is welcomed, although it is very limited. ComReg’s proposal is in reality a
framework for future change rather than a meaningful modification of the existing test
at this time. A proportionate two-stage test would use incremental or avoidable costs
at the product level, and ATC at the portfolio level.

As currently proposed, the two tests are virtually the same at each stage. The costs for
all network inputs (telephone line, broadband, calls, and ancillary services) are
identical. The outpayments to other operators are identical. The retail costs for the
telephone line, broadband, ancillary services and unregulated services are identical.
The only difference between the individual product test and the portfolio test is the
treatment of the retail cost of calls.

The retail cost of calls is a small component in the overall cost stack, and the change
proposed will make very little difference except for those bundles with very large call
volumes.

The additional overhead cost of preparing the portfolio test is not insignificant and is
difficult to justify if the approach proposed in the Consultation Document is adopted. A
portfolio-level test provides a sound basis for a competitive assessment because it is at
the portfolio level that firms actually compete, not the individual bundle level. If the
portfolio has adequate margins, ComReg should not be concerned about a small
negative margin on an individual product. ComReg advocates use of the ATC standard
for the margin squeeze test at the portfolio level, and for almost all elements of cost
(except the retail cost of calls) at the individual product level. This is not the correct cost
standard to use from an economic perspective or based on application of the
proportionality principle. The appropriate cost standard should be the incremental or
avoidable cost. ATC less common costs and fixed indirect costs is effectively the same

11
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as incremental cost, so this is a reasonable and proportionate standard. This standard
could be readily adopted as ComReg, and eircom have carried out a substantial
amount of work to determine the relevant elements, both for costing of bundles and for
evaluating the avoidable cost in the context of universal service obligation (*USQO”)
funding. ATC less common and indirect fixed would overstate avoidable cost only to
the extent that there were incremental costs that were sunk.

If the concern is primarily with encouraging (truly) new entry, then it might be
reasonable to include sunk costs in the cost standard. However, more than ten years
after market opening, a regulatory focus on promoting “entry” is misplaced. Given the
actual circumstances prevailing in Ireland today, the concern ought to be primarily
focused on ensuring a level playing field for existing competition from cable TV and
from mobile. Viewed against the realities of the Irish marketplace, sunk costs that have
already been incurred should not be included.

Proposal 1.2 (CD, p. 29): There will be two portfolios for assessing bundles under Part
1 of the net revenue test. The two portfolios are: Portfolio (1) comprising all Bundles
(including voice only bundles) sold within the Larger Exchange Area; and Portfolio (2)
comprising all Bundles sold outside the Larger Exchange Area.

Eircom considers that only a single portfolio test is required, as a majority of
competitors providing bundles do so on a national basis (although with less coverage
than eircom). However, given the fact that eircom offers a different set of retail bundles
in more urban areas than in more rural areas, two portfolios could be tested.

Some eircom offerings (e.g. the Social benefit scheme) are regarded by ComReg as
bundles of calls and lines, but are sold at the same price nationwide. For the purpose
of the portfolio test, eircom will need to calculate the revenues and costs in the larger
area, and in the smaller area.

Correct level of aggregation

When thinking about the correct level of aggregation at which a margin squeeze test
should be carried out, it is important to focus on what the purpose is of a margin
squeeze test. The purpose is to understand whether the pricing behaviour of a
dominant firm is likely to exclude an efficient competitor, or at least restrict their ability
to compete effectively. If the pricing behaviour is not likely to lead to either of these
effects, then it will not adversely affect competition and so should not be considered
abusive.

The implication of this is that a margin squeeze test should be applied at the level at
which exclusion might take place. If a dominant firm offers a number of different
products (e.g. different bundles) and competitors do not need to be able to compete for
each of the products, then the margin squeeze test should not be carried out at the
level of individual products. In summary, a margin squeeze test should be applied at
the level at which exclusion might take place.

ComReg does not seem to have carried out this kind of analysis. Instead, they have
simply presented the notion that both individual tests and portfolio tests are required,
and for the portfolio test discussed several candidate “markets” as examples (business
or residential; voice only versus broadband; bundles with a non-NGB broadband

12
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component compared to bundles with a NGB broadband component, and combinations
of these approaches. ). ComReg does not attempt to demonstrate that these portfolios
represent either distinct areas in which competition takes place or areas where the
potential for exclusion exists to different degree.

For the reasons discussed below, the appropriate groupings should be based on
eircom“s NGB and non-NGB areas, and a margin squeeze test should be applied
separately to (1) bundles based on eircom“s NGB-based products and (2) all other

eircom bundles. The test should be applied at the level of the portfolio of bundles within
each grouping, and the cost of the wholesale inputs used in each case should reflect
the availability of LLU or other network inputs in the given areas.

STEP TWO: PROPOSALS IN RELATION TO THE COMPONENTS WITHIN THE NET
REVENUE TEST

Proposal 2.1 (CD, p. 30): The calculation of revenue in the net revenue test to remain
unchanged. This applies to both the individual bundle and portfolio assessment.

eircom generally agrees with the approach proposed in the Consultation Document.
Many eircom customers are billed every two months. Therefore, to calculate monthly
revenue, eircom will collect data for a rolling two month period where every customer
has been billed at least once, and divide by two to calculate average monthly revenue.
This is the protocol that has been developed and agreed with ComReg over the years
under the existing NRT. The average will therefore be the average of customers on a
given bundle, over the previous two month period. The Draft Directive should clarify
that the “monthly revenue” calculation will continue to be interpreted reasonably and
proportionately.

Proposal 2.2 (CD, p. 31): Narrowband retail costs in the net revenue test will remain
calculated by reference to the retail-minus price control for SB-WLR where the SB-
WLR remains at the maximum price allowed i.e. 14% of retail price for retail line rental.
This applies to the individual bundle and portfolio assessment.

The retail-minus approach that has been used for SB-WLR is not strictly either an
REO/SEO approach, or an EEO approach, and is not consistent with other concepts
used in the NRT (such as forward looking costs). The problem is that the 14% margin
was set several years ago as an average across all SB-WLR products. Regardless of
the source of the problem, it should not be compounded by applying the 14% margin
requirement as part of the revised NRT if the actual costs are known.

For example, if eircom could reduce billing costs by introducing a bundle which is only
available in conjunction with direct debit, and provides only online bills with email
notification. Suppose this halved the retail cost per line from €2.93 (14% of the retail
line price of €20.96) to €1.46. A competitor could replicate the cost of €1.46, but the
NRT will still apply a cost of €2.93.

Similarly, suppose 14% were an average retail cost across products A, B and C, priced
at 20, 50 and 100. 14% suggests a cost of €2.80, €7 and €14. But suppose the actual
costs are €3, €5 and €20. A sensible competitor will only sell bundles with product B,
but the NRT will incorrectly assign a cost of €7.
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By continuing to apply an outdated 14% retail-minus delta, ComReg is applying an
unjustified price control that is incompatible with the progressive measures it has
considered, including incremental or avoidable cost, forward looking costs, and
REO/SEO versus EEO.

Proposal 2.3 (CD, p. 31): Broadband retail costs will for the time being remain
calculated by reference to the SEO under D01/06. In 2012, D01/06 may potentially be
amended to EEO or replaced by a cost-based price control, at which point the SEO test
may no longer apply (subject to separate consultation) or may be replaced by an EEO
test. This applies to the individual bundle and portfolio assessment.

In essence, ComReg’s proposal is to regard a six-year-old retail minus price control
(D01/06) as the actual measure of retail costs. This is similar to the proposed use of
the 14% margin minimum for retail line rental, as discussed above.

It is important to note that D01/06 specifies a discounted cash flow (“DCF”) model
should be used to calculate the retail costs of a sufficiently efficient operator which sells
only broadband services. The SEO operator in the D01/06 model does not sell
telephony. D01/06 sets prices for wholesale broadband access (bitstream) on the basis
that a new entrant could come into the market and compete for a share of the
broadband market — without having to enter any other markets.

eircom has typically set the WBA price below the level of the ceiling set by D01/06.
Therefore, the sum of the WBA price and the minimum retail margin is often less than
the full retail price for the appropriate broadband product. This sum is used in the NRT.

eircom considers that the correct retail cost to use is significantly lower. The historic EEO
cost (i.e. eircom’s historic cost) is much lower than the figures derived from D01/06 for two
reasons: (i) because eircom may be more efficient than the SEO/REO, and (ii) because
eircom predominantly sells broadband in bundles. It is quite possible that even an
REO/SEO selling bundles would have costs much closer to eircom’s than to the stand-
alone ISP hypothesised for purposes of DO01/06. This is especially true where the
REOJ/SEO is a large multinational with significant scale and scope economies, such as
UPC, Vodafone or Sky.

As discussed in the expert statement of Dr. Walker (Annex 1), the EEO standard should be
applied as a matter of sound economics, unless there are new entrants who are currently
not cost efficient but will likely become so if they have an incentive to enter the market and
achieve scale. Maintaining an REO/SEO indefinitely, after more than a decade following
market opening, suggests that even competitors that have no prospect of achieving scale
should be encouraged to enter. This is not a reasonable proposition as a matter of
regulatory or economic policy: competitors who are not likely to achieve scale should not be
artificially supported by the regulatory regime. Any proposal to apply the REO/SEO
standard should be accompanied by strong evidence that entrants are likely to achieve
scale and so over time it will be possible to move to an EEO standard. Otherwise there is a
risk of permanently supporting inefficient entry while at the same time propping up retail
prices and dampening competition to the detriment of consumers, without any prospect of
gain in the longer term.

What this means in practice in Ireland is that the EEO standard should always be used.
When applying the margin squeeze test we are concerned with the downstream costs of
competitors, which are largely retail costs. We believe it is significant, and a somewhat
unusual feature of the Irish market, that the majority of eircom’s existing competitors in the
marketplace are already able to avail themselves of economies of scale at the retail level
that are at least as great as eircom’s. Vodafone and Telefénica/O2 are multinational
mobile firms with operations in far more countries than eircom’s market in Ireland, and so
are able to take advantage of economies of scale and scope that are not open to eircom.
They are also able to achieve significant efficiencies by leveraging their mobile retail
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operations to support their fixed broadband services. UPC and BT are also multinational
firms that operate in multiple countries across Europe and globally, and BT is the
incumbent operator in Northern Ireland. Within its cable areas in Ireland, UPC has a
substantial 40%+ share of the fixed broadband base. This share is rapidly growing as UPC
gross additions are over 50% of the market and so UPC has unquestionably been able to
achieve efficient scale in its downstream operations by comparison with eircom.?

A corollary to this is that a margin squeeze test should be based on the assumption that
entrants will make efficient investment decisions. For instance, if it is more efficient to enter
using unbundled lines, then the regulatory regime should not require that there is enough
“headroom” for an entrant with no unbundled lines to survive using, for instance, 100% SB-
WLR plus bitstream. We will return to this point later. Supporting inefficient modes of
operation will not provide entrants with the correct investment incentives or consumers with
the benefits of real competition.

eircom is of the view that it would be preferable to apply the EEO standard to both stand-
alone WBA as well as bundles. eircom understands that ComReg is considering moving,
at some point, to price WLR on the basis of cost-orientation rather than on a retail-minus
basis. With regard to WBA, eircom believes that ComReg should utilise EEO standard in
setting any retail-minus amount. These adjustments will eliminate any inconsistencies
between cost standards used for stand-alone services and the margin squeeze test for
bundles.

In the interim, if the NRT for bundles uses EEO and the D01/06 control continues to use
REO, it is unlikely that there will be any significant impact on competition as a result of this
relatively insignificant discrepancy, since very few customers are buying stand-alone voice
or broadband services today. During the period from June 2010 — June 2011, 90% of
customers who ordered new eircom services purchased bundles.

The market in Ireland has shifted to the provision primarily of bundles of products, not
standalone products. Thus, an efficient competitor would not focus solely (or likely
even predominantly) on standalone products. Such an approach is unlikely to be
efficient given the economies of scope that are available to firms that supply bundles.
This implies that a margin squeeze test should not be applied at the level of standalone
products. Even if it were the case that some niche competitors were not able to
survive, this does not imply that their exclusion would harm consumers and therefore
that it should be the driving force behind the NRT levers. ComReg should be
concerned with ensuring that efficient firms are able to compete. Conversely, ComReg
should not have a policy that has the effect of maintaining prices at an artificially high
level, to the detriment of consumers, if there is no demonstrable long term benefit to
them.

Proposal 2.4 (Preliminary view) (CD, p. 32): Subject to robust and appropriate
information, the net revenue test may be adjusted to reflect known future changes in
wholesale and / or retail cost over the average customer lifetime. This will be monitored
retrospectively. This applies to the individual bundle and portfolio assessment.

eircom agrees that forward looking costs should be used in the NRT, as eircom has
proposed. Forward looking costs should take current and future changes into account.

® As stated on Vodafone’s website: “Vodafone is one of the world’s largest mobile communications companies by
revenue with approximately 382 million customers in its controlled and jointly controlled markets as at 30 June 2011.
Vodafone currently has equity interests in over 30 countries across 5 continents and more than 40 partner networks
worldwide.” (http://www.vodafone.com/content/index/press/news/vodafone 555blue.html) There are numerous
examples of Vodafone cloning its foreign-developed products in Ireland. For example, Vodafone introduced a product
from Vodafone ltaly called ‘Vodafone in a Box’, which is a device that combines Fixed and Mobile Broadband in 2010.

Similarly, UPC, a subsidiary of Liberty Global, has been reported as “blazing trails” by “consolidat[ing] the number of
suppliers Liberty Global uses for various equipment in order to get better pricing and service.” Multichannel News, Vol
31, No.46, 13 December 2010, pg 3.
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It is also important to note that there can be a very large discrepancy between “historic”
costs and current or forward looking costs. Many costs have become quite volatile in recent
years, due to market developments, and company initiatives. Advertising costs have
dropped dramatically. Eircom itself has cut staff, and changed pay rates. Suppose the net
effect of this action is that from July 2010, eircom has reduced a certain aspect of cost by
50%. A competitor, whether REO or EEO, could do the same. If the NRT uses only historic
costs reconciled to published Regulatory accounts, then this saving will not appear in the
NRT until the 2010/11 Regulatory Accounts are audited, published, and reviewed by
ComReg. So, a saving in July 2010 available to all competitors from that date would not
appear in the NRT until at least January 2012: over 18 months later. In this instance, robust
evidence of savings will be available.

eircom agrees that reasonable forecasts of unit costs are relevant. However, we have
some concerns about eircom’s ability to replicate valid price strategies which might be
adopted by its competitors. It is essential that eircom be allowed to make reasonable
assumptions about future trends in certain key unit costs, and in some instances, robust
evidence may not be available.

Consider the case of MTRs. There is a current glide path from 4.5c in July 2011, tracking
the EU average to about 3¢ by end of 2012. After that, a “pure LRIC” rate will apply. Based
on recent decisions by other NRAs, an operator might expect MTR to decline to 1.0c by
January 2014 at the latest. So, if expecting a 42 month lifetime, a new product launch in
January 2012 might assume an MTR cost of 3c for 2012, 2¢ for 2013 and 1c for the
remaining 18 months: say 1.85c on average assuming constant monthly minute volumes.
This would be a reasonable forward looking assumption. This issue may become even
more relevant as time moves on, and the “unknown” end point gains increasing weight in
the calculation.

Currently, ComReg would insist that a new bundle to be launched on 1* November must
assume the MTR will remain constant at 1/11/11 rates for the customer lifetime, and the
expected reductions on 31/12/11 and 30/6/12 cannot be taken into account. ComReg is
proposing to change this approach, so that eircom could take account of the changes
expected under the current glidepath, which ends in December 2012. This does not go far
enough, as other operators can make reasonable assumptions about customer lifetimes
and trends in costs over the relevant time period.

Proposal 2.5 (CD p. 36): ATC is the cost standard for the assessment of eircom’s
bundles at the portfolio level to ensure they are and remain profitable.

As discussed in many previous submissions to ComReg, eircom remains of the view that
the appropriate cost standard to use for the purpose of assessing bundles including
unregulated elements at the portfolio level is AAC, not ATC.* Alternatively, ATC less
common costs and fixed indirect costs would be a reasonable proxy for AAC and would be
a reasonable standard to apply. It would overstate avoidable cost only to the extent that
there were incremental costs that were sunk.

eircom recognises that ATC may be appropriate as a test during the early stages of market
opening, when new entrants are attempting to secure a toehold in the marketplace. In that
situation, it might be reasonable to include sunk costs in the applicable cost standard.

However, more than ten years after market opening, a regulatory focus on promoting
new entry is misplaced. Given the actual circumstances prevailing today in Ireland, the
regulatory concern should take into account the actual situations of the existing
competitors faced by eircom which have strong positions in cable TV and mobile as

4 Note that avoidable cost is not just a short run measure. ComReg seems to suggest in its NGA consultation that
avoidable cost is of necessity a short run measure (see paragraph 5.122 of the NGA consultation), but conceptually
avoidable costs can be measured over any time period.

16



eircom Ltd. Response to ComReg Consultation 11/72

well as fixed lines. In these circumstances, sunk costs that have already been incurred
should not be included in the NRT assessment at the portfolio level.

Nonetheless, the Oxera paper commissioned by ComReg advocates an ATC standard
for the margin squeeze test at the portfolio level, and ComReg proposes to adopt this
standard. This is not a proportionate cost standard to use for purposes of a Net
Revenue Test for bundles in the Irish context.

It is clear that OAOs competing with eircom in the provision of bundles that include
unregulated elements such as mobile calls and/or TV do not price their bundles by
reference to the ATC of unregulated elements. There can thus be no valid reason for
imposing on eircom, in relation to the pricing of converged bundles that include
unregulated elements, a higher cost standard than those faced by its competitors.
Indeed, to do so would have harmful effects for consumers and economic efficiency by
forcing eircom’s retail prices above the competitive level, thereby removing an
important source of competition, while raising the overall level of prices.

In this context, eircom submits that the appropriate cost standard to use is one which
reflects the fact that eircom in relation to bundles with unregulated elements is facing
competition from alternative operators, including mobile operators and television
service providers (both satellite and cable TV operators). Wholesale regulation in
place (in particular LLU, WBA and SB-WLR) provides any “entry assistance” that these
operators may need and that can be considered reasonable and proportionate.

Insofar as bundles are concerned, eircom submits that these competitors need no entry
assistance. Rather, as eircom is meeting competition, it appears essential to protect
competition in the marketplace by ensuring that eircom has the ability and incentives to
innovate and offer competing and competitive converged offers. AAC is the threshold
used under the competition rules to determine whether a pricing practice is capable of
foreclosing equally efficient competitors. Prices below AAC are generally considered to
be anti-competitive. Where the effective price is between AAC and Long Run Average
Incremental Costs ("LRAIC"), the European Commission, as explained in its Guidance
on Article 102 TFEU, reviews whether other factors point to the conclusion that entry or
expansion even by equally efficient competitors is likely to be adversely affected. In this
context, the Commission will investigate whether and to what extent competitors have
realistic and effective counter strategies at their disposal, for instance their capacity to
also use a "non contestable” portion of their buyers' demand as leverage to decrease
the price for the relevant range.

The Consultation Document fails to justify the use of ATC, except to speculate (at p.
33) that a “new entrant” would not enter the market unless it believed that fixed and
common costs could be recovered. What ComReg’s assessment fails to take into
account is that virtually all of eircom’s competitors are offering broadband bundles as
an incremental service using cable television or their extensive mobile platforms as the
base (particularly in regard to retail activities like billing, customer care, etc.).

eircom proposes to use both AAC and LRAIC for the purpose of applying the NRT to
bundles involving unregulated elements, assuming the following test:

e Taking a family of "regulated" bundled products (e.g., line rental, fixed calls and
broadband), the NRT should be considered as failed where not all products within
the portfolio/family are above or equal to AAC. Where each of the products within a
portfolio/family is equal or above AAC, the NRT is considered to be passed when
the revenue at the level of the family is equal to or above “pure” LRAIC (as
opposed to LRAIC plus mark-ups). In other words, there would be two conditions to
be met for the NRT to be passed: first, that the revenue for each product within a
family/portfolio is equal or above AAC; and second, that the revenue for the
family/portfolio is equal or above “pure” LRAIC.
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e Adding now an unregulated element (e.g., TV) to each of the products within the
family, eircom proposes to apply the test by measuring the variation in costs and
revenues brought in by the unregulated element against the relevant cost standard,
so that: the revenue for each product within a family/portfolio, including the
unregulated element, is required to be equal to or above AAC, with the AAC
calculated to include those associated with the unregulated element; and the
revenue for the family/portfolio including the additional revenues brought in by the
new products including the unregulated elements is equal to or above the LRAIC of
the family/portfolio including the additional costs incurred on an LRAIC basis in
offering the unregulated element.

This test would be supported by a simplified forward looking model of both AAC and
LRAIC (for an EEO) in relation to any unregulated service included in bundles. This is
not unlike the approach adopted by ComReg in other situations such as the DCF
model for the D01/06 WBA control, Ethernet or PPC prices. Such models can be
constructed by eircom or ComReg, with key inputs verified by expert industry
knowledge. Consideration should be given to any required approval process, whether
on an ex ante or ex post basis, so that in any event eircom is capable of introducing
new bundles within a timescale that is compatible with the functioning of the retail
market(s) concerned.

In terms of the model to be used for calculating the AAC and LRAIC of unregulated
services (as explained above), two contrasting approaches are possible:

In the case of a new service which is offered only to bundled customers and never sold
on a stand-alone basis (e.g. IPTV over broadband) then AAC and LRAIC might be the
same, and both would include the full cost of the platform.

In the case of an existing, profitable service (e.g. Mobile telephony), then the inclusion
in the bundle might require only modest upgrades to the existing platform (e.g. the
mobile network) and only these incremental requirements would be included in the
LRAIC, rather than the full platform cost. The AAC might not include any contribution to
the network at all, if there is sufficient spare capacity in the short run. The example of
eMobile makes this very clear. Meteor runs a mobile service, which does not appeal to
users of fixed lines and broadband. The business is run to make an acceptable rate of
return over the long term. If a new service (eMobile) is launched, designed specifically
to appeal to the customers who buy fixed bundles, then the costs and revenues of
Meteor are not impacted. The increment in the LRAIC is simply the eMobile base,
given the pre-existence of the Meteor network with its existing customer base and
spare capacity.

The use of a forward-looking model in the context of the "bundle against bundle" test
using AAC at the product level also allows one to deal with the following issues: in the
presence of economies of scale for multiple products, ATC is misleading, especially for
retail costs, because many of the retail costs will not change where a provider sells
three products instead of two: these costs will just be reallocated. For example, it might
cost €1.00 to send a bill for two products: €0.50 each. Adding a third product costs only
€0.02. So three products cost €1.02 or €0.34 each. Allocating the modelled ATC of
€0.34 to the third product is misleading if one does not adjust the cost for the first two
products. Where allocations are not equal, they may depend on historical accidents. In
the past, eircom allocated most fixed retail cost to line rental, because one must have
line rental to buy calls or broadband. However, if eircom sold stand-alone (“naked”)
broadband, with optional voice, most of the fixed retail cost would go to broadband, and
little to voice over internet protocol (“VolP”). Equally efficient operators may have the
same costs as eircom, but might allocate them very differently because they converge
towards four-play from TV, Mobile or Broadband, rather than from narrow-band voice.
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Proposal 2.6 (CD, p. 36): ATC is based on and reconciled to Eircom’s regulated
accounting information based on its audited separated accounts. ComReg seeks views
as to whether ATC should be / can be disaggregated between Larger Exchange Area
and outside the Larger Exchange Area.

We have already described above how ATC based on regulatory accounts can lag
current costs by over 18 months. Adjustment to the accounting information is needed to
ensure current and forward looking information is correctly taken account of.

ComReg asks whether ATC can be, or should be, disaggregated between the Larger
Exchange area and the rest of Ireland. It is certainly possible to obtain different network
elements for each area. It is not clear whether it is sensible to try to do so for retail
costs — as many elements are in fact indirect allocations (e.g. sunk cost of IT or billing
systems) and others are direct costs (such as cash collection, postage, or modem
costs) which do not vary by location.

Proposal 2.7 (CD, p. 37): LRIC (estimated in this instance from Eircom’s regulatory
accounting information as ATC less common costs and fixed indirect costs) to be the
cost standard for retail costs for retail calls in the assessment of Eircom’s bundles at
the individual bundle level. Retail costs associated with broadband and retail line rental
remain set by reference to their respective retail-minus price controls.

eircom considers that LRIC should apply to all retail costs.

Proposal 2.8 (CD, p. 40): Unregulated products and services when bundled with Retail
Fixed Narrowband Access must pass their own LRIC. On a case-by-case basis and
subject to no medium to long term competitive harm, AAC might be used instead of
LRIC. In addition for unregulated retail mobile services, aggregate total revenues must
exceed their LRAIC+ (including common cost) each year. These proposals apply to
both the individual bundle and portfolio assessment.

GENERAL COMMENTS

The test for whether a bundle that includes unregulated products is anti-competitive or
not should be whether incremental revenues are above incremental costs. Another
formulation of the test is whether the incremental price of an unregulated product is
greater than the incremental cost of supplying that product. In many situations this is a
reasonable test. If a firm sets the incremental price below the incremental cost, then
this means that it is reducing the unit margin on the bundle, and so it may be
unprofitable unless there are significant volume effects. Thus the test should presume
that an incremental price which exceeds the incremental cost will not pose a
competition problem. Where the incremental price is less than the incremental cost, the
bundle should still be permitted if the total revenue exceeds the relevant costs (i.e. the
relevant costs of the regulated elements, plus the incremental costs of the unregulated
elements).

Since the issue is about the addition of an extra product to a bundle, the correct
standard (at least before launch) is incremental cost, not avoidable cost (i.e. any
already sunk costs incurred before providing the additional product should not be
covered). The actual incremental costs that the firm incurs should be used. That is,
they should be the costs of an equally efficient operator and not, the REO/SEO costs of
an efficient entrant. Incremental revenues should be measured over the expected
lifetime of the customer.

Consider the case of a mobile network that has 1 million customers. Its competitors,
with similar networks, have 2 million customers — so adding another million users won’t
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change the network cost. Suppose it can gain 300k new users with a second brand,
with no cannibalisation of existing users because the second brand does not appeal to
its original base. The only incremental cost is the retail cost, and handset subsidy. The
network cost does not change. It is certainly not appropriate to spread the network cost
evenly over customers, or minutes. Even if the second brand users have higher usage,
they don’t need to pay for the network if there was spare capacity. What if the network
was inefficient? Suppose the original users had cheap, single-band handsets, requiring
extra network build, and additional spectrum. Suppose the second brand emphasises
tri-band smartphones — and so could survive with less network, and less spectrum. Its
LRAIC would be much less than the LRAIC of the original users, but in the short run —
perhaps twice the average contract duration — its incremental network costs might be
zero.

Section 8 of the Oxera Report deals with the issue of unregulated products, and it is
not clear to what extent ComReg is basing its direction on the Oxera analysis. There
are several aspects of the Oxera analysis with which eircom takes issue.

First, Oxera seems to suggest that entry should be encouraged for its own sake, even
if it is not cost efficient. In Section 8.3 Oxera states

“Where eircom services hold a strong position in the market, the objective to
promote entry warrants applying a cost standard that enables entrants to
recover their fixed and common costs. The economic reasoning underpinning
the use of such a cost standard in markets where entrants have cost
disadvantages relative to eircom stems from the notion that entrants, with
significantly lower economies of scale and density, could not replicate eircom’s
services at the same level of unit costs and hence a cost standard that
incorporates all common and fixed costs could be warranted.”

It is not clear who Oxera considers to be “entrants” in this discussion. In unregulated
markets such as TV or Mobile, eircom itself is frequently the new entrant, and the
incumbents with the strong market position are UPC and Vodafone. They can certainly
replicate eircom’s new services at the same or a much lower level of unit costs.

Consistent with the analysis above, headroom should be allowed for competitors who
are currently sub-scale only if there is a likely prospect that they can achieve scale
within a reasonable period of time. If not, and they are never likely to be cost efficient,
then their entry should not be encouraged. There are a number of other places in the
paper where Oxera makes similar arguments or attributes the argument to ComReg,
but fails to note the inherent flaw: in section 2.1.1 it is stated that “While the multi-
national mobile operators (Vodafone and Telefénica) or UPC may be in a relatively
sound position to compete with eircom, ComReg’s regulatory objectives may not be
limited to ensuring sufficient entry conditions for these rivals.”

Oxera raises a concern over undermining the prospects for “small-scale entrants
targeting niche customer bases”. Oxera suggests that the EEO standard would be “a
tough regulatory stance” even if it is not applied until entrants reach “efficient scale”.
The EEO standard is not a “tough regulatory stance” if competitors are at efficient
scale; it is the correct regulatory stance. A REO/SEO standard in these circumstances
would be unjustified and would act as an incentive for inefficient entry. It would also be
to the detriment of consumers by artificially inflating the price for eircom's bundles.

Oxera seems to believe that it is necessary for all existing and potential competitors to
be able to replicate any bundle that eircom offers. From a competition economics
standpoint, replicability only by a sufficient number of competitors to provide effective
competition to eircoms’ bundles is required. If eircom has SMP at the upstream level,
then ComReg should ensure that there is some form of access regulation in place. And
if eircom does not have SMP at the upstream level (e.g. in unregulated markets where
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eircom is not yet present, or has a small scale), then this implies that it is not essential
that competitors have access to the upstream input.

Oxera seems to be focused heavily on the ability of OAOs to replicate eircom’s
fixed/mobile bundles. Apart from the fact that there are already players who can do this
(i.e. Vodafone, Telefénica or the MVNOSs), it is unclear why Oxera is not also
concerned about the ability of players to replicate UPC’s fixed/TV bundles (including
programming content).

At various points Oxera discusses the possibility of using the standalone price of the
additional product as the cost standard when the product is added to the bundle. This
does not seem to make sense. The whole point of adding a standalone product to a
bundle is that the incremental price of the product in the bundle is less than the
standalone price. So a test using the standalone price as the proxy for cost will always
be failed. It is a test that conveys no information of interest. ComReg has correctly
rejected this concept at section 4.76.

We note that ComReg can request Additional Financial Statements (“AFS”) for
unregulated products, and that such statements are produced for Meteor and for
eMobile. However, eircom considers the proposal for unregulated mobile services to
mean that the revenue for the two mobile brands must be sufficient to cover the
aggregate cost of the mobile platform — as suggested in 4.77 to 4.79 on page 40 of the
Consultation Document. At this point ComReg suggests that E-Mobile and Meteor
should cover their own LRIC, and that mobile voice as a whole covers its LRAIC+.
eircom considers this language to be unhelpfully imprecise. Many elements of network
and retail costs are common to mobile voice and data, and the advent of smartphones
further blurs the distinction. eircom considers that mobile service revenues and costs —
not just mobile voice — are relevant.

The suggestion on page 73 of the Consultation Document that “the aggregate revenue
of E-Mobile voice services must cover its own LRAIC+” is not properly founded in law
or economics and should be reconsidered. eircom proposes that the NRT should be
applied to unregulated elements on a “bundle against bundle” basis so that the
additional revenues brought in by eircom’s bundles which include an unregulated
element are required to be equal to or above which would be passed when revenues
equal or exceed the additional costs incurred for the purpose of adding the unregulated
element in the bundle. This means that there would be no requirement that the
incremental revenue brought by the unregulated component exceeds its incremental
costs. Rather, the issue would be whether, once the unregulated element is added to
existing bundles, the bundle’s revenue covers the bundle’s cost. In terms of the cost
standard to be used, eircom is of the view that AAC is the appropriate standard to be
used. Consideration could be given to complement the use of AAC at the level of the
product with an additional requirement that LRAIC/ATC be met at the level of the family
or portfolio of products. We note that innovation can ultimately make certain technology
approaches obsolete, such that the relevant ATC is the LRIC of the Modern Equivalent
Asset ("MEA"), rather than the sunk costs of the technical solution actually used.

This test recognises the difficulties that exist in terms of identifying the costs, in
particular the sources of cost inputs in relation to unregulated elements. It also strikes
the right balance in advancing competition in a context of converged products while
keeping regulation, in particular, pricing regulation to those markets where SMP has
been found.

Issues regarding the source of cost inputs, the choice of the cost standards and the
working of the proposed test are considered further below.

SOURCES OF COST INPUTS
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For the purpose of applying the NRT to a bundle, its revenues will be relatively readily
available, in the form of planned estimates pre-launch and actual revenues post-
launch. The various costs for line rental, broadband, fixed calls, and certain WLR
ancillary services (e.g. voicemail, CPE) are also readily available through the regulation
of wholesale components. These are all elements that eircom is required to sell to its
competitors, so the “market price” for the item can be calculated. However, this is not
the case for the costs to be associated with “unregulated” items, that is, services which
eircom is not required to sell at either retail or wholesale level: e.g. mobile call service,
mobile broadband, or TV.

Regulated Accounts

It is true that some “unregulated” elements might be products which eircom has been
selling for some time, such as mobile voice minutes. There may be cost information
about these services in eircoms’ accounts. However, this cost information is nowhere
as granular as that available for traditional fixed products. There might be debate about
whether outgoing mobile minutes should fund handset subsidy, coverage, or
overheads. This would in turn depend in part on the future treatment of other regulated
products, such as mobile termination (e.g. whether LRAIC+ or pure LRIC). Suffice it to
say that the current accounts may simply reflect aggregate costs of “mobile”, and will
not allow detailed calculation of the costs of outgoing calls for segments such as pre-
pay and post-pay. They certainly do not allow accurate cost allocation by tariff
package, and even if they did, the tariffs currently on offer will typically differ from those
offered during the period of the latest published regulatory accounts.

Other services may be more recently introduced, such as mobile broadband. These
services might not appear in accounts for several months after launch. For example, a
mobile broadband service launched in September 2010 would first appear in the
Regulatory Accounts for 2010/11, which might be published in November 2011 (15
months later). New services are often accounted for oddly in their first year (e.g. they
may be allocated a full year of depreciation, even though the service was not sold for
the full year). As the service is typically of a small scale at this point, this is not material
for the overall company position: but it makes calculation of unit costs very dubious. It
would be over 27 months before there was regulatory accounting information available
for a full year of the service.

Regulatory Accounts will of course have no data at all about services yet to be
launched.

Standalone price

ComReg and Oxera have previously suggested to use the standalone retail price of
unregulated products in the cost stack, adjusted to account of a zero or low (<10%)
margin, justified on the basis that the products concerned are sold on competitive
markets. eircom does not believe that this approach is tenable, for several reasons:

First, the use of a stand-alone retail price as the cost input would significantly
undermine the possibility for eircom to market an offering based on the message
“Bundle and Save” and offer value to users in accordance with their expectations that
the price of two services A and B bought together will be cheaper than when bought
separately. This in effect means that eircom would be prevented from offering multi-
product rebates where one of the products concerned is narrowband access, although
eircom is simply subject to an obligation not to unreasonably bundle.

Second, the fact that the products concerned are not regulated does not mean that
they are offered on competitive markets at zero or low margins. It is not obvious that
there are low or zero margins in the market for TV, mobile calls or mobile broadband.
Establishing margins by reference to statutory accounts would be quite difficult, as the
margins may not be visible by product, or by region. So TV operators may have higher
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margins on some packages than others (analogous to the day and evening price
gradient for calls). Mobile operators may have higher margins in Ireland than in other
countries, but only publish Irish profit margins as part of “Europe other” rather than a
specific Irish margin by customer type or package. Margins may also be volatile over
time, especially during technology upgrade cycles (e.g. migration from 2G to 3G, or to
HDTV).

Third, there may be no directly comparable eircom retail product. eircom might not sell
a stand-alone TV service, but could add a TV service into a voice and broadband
bundle (indeed, as any TV service provided by eircom would require broadband, it is
difficult to imagine that eircom would provide a standalone TV service). In addition,
even if eircom were to sell an exactly comparable stand-alone offering, the price could
simply be manipulated to suit the bundle. For example, if eircom wished to include
unlimited eMobile service in a bundle at €50, it could make the standalone price €50,
so that the cost stack would include a cost of €50.

It is also likely that competitor retail unregulated products will not be directly
comparable, due to a variety of factors, including the fact that such offerings will be
provided over alternative infrastructure. For example, eircom's TV offering may include
content not available on the UPC or Sky offering, or exclude certain content exclusive
to UPC or to Sky — adjustments would be required and this in turn would require to
identify the costs of various content elements. Similarly, eircom's offering might not
have the same type of set-top box (recording capability or capacity, HD etc.) as Sky or
UPC. In addition, offers will include initial one-off charges, rebates, free or discounted
set-top boxes, satellite dish installation charges or purchase discounts for telephone
handsets, which might not be mirrored exactly by the eircom offering. For mobile
broadband, competitor offerings might have different speeds, coverage, quality of
dongle, or other differences. Adjusting for all these issues is not simple.

Moreover, the unregulated component of the bundle concerned may not in fact be the
subject of competitors’ standalone offerings. In particular, competitor products may in
fact be bundles of transport and content services. For example, Sky and UPC each
charge €23 for an entry level package. This does not mean that €23 is the “stand-alone
retail price” for the purpose of the NRT. UPC has a stand-alone 12Mb broadband
product at €25, but this cannot be bundled with TV. In particular, a review of UPC's
offers show that UPC offers TV at an incremental price of €18 to its existing customer
availing of broadband and phone. This may be because the “stand-alone” TV product is
in fact a bundle of the access network, and TV content. When the access network cost
is already covered by the broadband and telephone service, adding TV service simply
adds some TV distribution costs, and content costs.

Forward-Looking Model

For these reasons, eircom does not believe that it is possible to rely on either “market
prices” or published accounts for the purpose of determining costs associated with
unregulated products within a bundle. In light of this, eircom proposes that costs