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1 Int ro d uc t io n 

1.1 De c is io n  D0 4/ 11 o f t he  C o m m is s io n  fo r C o m m unic a t io ns  Re g ula t io n  

(C o m Re g )  s e t s  o u t  t he  p rinc ip le s  a nd  m e t ho d o lo g ie s  fo r a s s e s s ing  w he t he r 

t he  un ive rs a l s e rvic e  o b lig a t io n  ( USO)  re s ult s  in  a  ne t  c o s t  t ha t  re p re s e n t s  a n  

unfa ir b urd e n  o n  t h e  un ive rs a l s e rvic e  p ro vid e r ( USP) .1 In  a c c o rd a nc e  w it h  

Iris h  le g is la t io n , in  o rd e r fo r t he  USP t o  re c e ive  c o m p e ns a t io n  fo r a ny p o s it ive  

ne t  c o s t  ( he re a ft e r re fe rre d  t o  a s  ‘ne t  c o s t ’) , it  is  ne c e s s a ry t o  firs t  d e t e rm ine  

t ha t  t h e  n e t  c o s t  c o ns t it u t e s  a n  unfa ir b urd e n .2  

1.2  Eirc o m  Lim it e d ’s  ( e ir)  USO d uring  t h e  p e rio d  und e r c o ns id e ra t io n  inc lud e d  t h e  

p ro vis io n  o f:3 

• a c c e s s  a t  a  fixe d  lo c a t io n ;  

• a  p rin t e d  t e le p h o ne  d ire c t o ry a nd  t h e  m a in t e na nc e  o f t he  Na t io na l 

Dire c t o ry Da t a b a s e  (NDD) ;  

• p ub lic  p a y p h o ne s ;  

• s e rvic e s  t o  c o ns um e rs  w it h  d is a b ilit ie s ; a nd  

• m e a s ure s  t o  a s s is t  c o ns um e rs  t o  c o n t ro l t he ir e xp e nd it ure . 

1.3  C o m Re g  ha s  e ng a g e d  Oxe ra  t o  p ro vid e  e xp e rt  e c o no m ic  a na lys is  a nd  a d vic e  

t o  a s s is t  it  in  a s s e s s ing  w he t h e r t he  ne t  c o s t  a ris ing  fro m  e ir’s  o b lig a t io n  t o  

p ro vid e  a  un ive rs a l s e rvic e  fo r t he  p e rio d  1 J uly 20 10  t o  30  J un e  20 11 

re p re s e n t s  a n  unfa ir b urd e n . Th e  re s ult s  o f o ur a na lys is  a re  p re s e n t e d  in  t h is  

report, which has taken into account ComReg’s Decision D04/11, 4 the Base 

and others  judgement, 5 the 2022 CJEU judgment, 6 the subsequent Order of 

 

 
1 ComReg (2011), ‘Decision on the Costing of universal service obligations: Principles and 
Methodologies’, Reference No. 11/42, Decision No. D04/11, 31 May.  
2 Regulation 75 of the  European Union  (Electronic Communications  Code ) Regulations 2022 , S.I. 
444 of 2022 (“S.I. 444 of 2022”).  
3 ComReg (201 0),  ‘Response to Consultation – The Provision of Telephony Services under 
Universal Service Obligations’ , Document No. 10/4 6, Decision No. D06/10 , 30 June, pp. 39 –42. 
4 ComReg (2011), op. cit.  
5 Case C -389/08, Base NV and Others vs Ministerraad, Judgment of the Court of Justice (Fourth 
Chamber) of 6 October 2010 . 
6 Eircom Limited v. Commission for Communications Regulation, Case C494/21, Judgment of the 
Court (Fifth Chamber) of 10 November 2022 . This is referred to as the ‘CJEU judgment’.  
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t he  Hig h  C o urt 7 a nd  re s p o ns e s  t o  t h e  C o m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  

12 Ma rc h  20 24.8 

1.4  This  re p o rt  is  a n  up d a t e  t o  t h e  re p o rt  p ub lis h e d  b y Oxe ra  in  De c e m b e r 20 23 .9 

Our c o re  a na lys is  a nd  find ing s  re m a in  s ub s t a n t ive ly t he  s a m e  a s  t h e  20 23  

ve rs io n . Th is  re p o rt  inc o rp o ra t e s  a s p e c t s  o f t h e  re s p o ns e s  t o  C o m Re g ’s  

c o ns ult a t io n 10 a nd  re s p o ns e s  t o  t h e  C o m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  

12 Ma rc h  20 24. The re  ha ve  b e e n  t w o  s ub s t a n t ive  a d d it io ns  t o  t h e  a na lys is  in  

lig h t  o f t h e  n e w  in fo rm a t io n . Th e  firs t  is  t he  a na lys is  o f t he  c a p it a l 

e xp e nd it ure  (C APEX)  o f e ir a nd  it s  c o m p e t it o rs  p re s e n t e d  in  Fig ure  4 .5 . The  

s e c o nd  is  t h e  a d d it io n  o f t w o  m o re  o p e ra t o rs  ( Ma g ne t  a nd  Dig iw e b )  t o  t h e  

a ve ra g e  re ve nue  p e r us e r (ARPU)  a na lys is , a s  p re s e n t e d  in  Fig ure  4 .11. 

1.5  The  C J EU jud g m e nt  rule d  t ha t  C o m Re g , in  d e t e rm in ing  w he t he r t h e  ne t  c o s t  

o f e ir’s  un ive rs a l s e rvic e  p ro vis io n  c o ns t it u t e s  a n  unfa ir b urd e n , is  re q uire d  t o  

t a ke  a c c o unt  o f t he  s it ua t io n  o f e ir re la t ive  t o  t h a t  o f it s  c o m p e t it o rs  in  t he  

re le va n t  m a rke t :  

 

 

[…]Art ic le s  12 a nd  13  o f [ t he  Unive rs a l Se rvic e  Dire c t ive ] m us t  b e  
in t e rp re t e d  a s  re q uiring  t he  c o m p e t e n t  na t io na l re g ula t o ry a ut h o rit y, in  
o rd e r t o  d e t e rm ine  w h e t he r t he  ne t  c o s t  o f un ive rs a l s e rvic e  o b lig a t io ns  
re p re s e n t s  a n  unfa ir b urd e n  o n  a n  o p e ra t o r e n t rus t e d  w it h  s uc h  
o b lig a t io ns , t o  e xa m ine  t he  c ha ra c t e ris t ic s  p a rt ic ula r t o  t ha t  o p e ra t o r, 
t a king  a c c o unt  o f  it s  s it ua t io n re la t ive  t o  t ha t  o f  it s  c o m p e t it o rs  in  t he  
re le va nt  m a rke t . 

 C J EU jud g m e nt , p a ra g ra p h 54  [e m p ha s is  a d d e d ]  

 

1.6  In  t h e  jud g m e nt , t he  C J EU no t e d  t ha t  t he  USP re m a in ing  p ro fit a b le  d o e s  no t  

a llo w  c o nc lus io ns  t o  b e  d ra w n a b o ut  t h e  USP’s  a b ilit y t o  c o m p e t e  w it h  t he  

 

 
7 The  Hig h  Co urt  (20 23) , ‘Ord e r o f Mr J us t ic e  O’Mo o re  m a d e  o n  10  J uly 20 23  in Eirc o m  Lim it e d  -v- 
Co m m is s io n  fo r Co m m unic a t io ns  Re g ula t io n’, 10  J uly, 20 19/ 16 7 MCA. 
8  Co m Re g  (20 24) , ‘s .13D info rm a t io n  re q ue s t ’, 12 Ma rc h . 
9  Oxe ra  (20 23) , ’Oxe ra  unfa ir b urd e n  re p o rt  20 10/ 11’, De c e m b e r. Co m Re g  Re fe re nc e  No . 23/ 113a . 
10  Co m Re g  (20 23) , ‘e ir’s  20 10 -2011 Unive rsa l Se rvic e  Fund ing  Ap p lic a t io n . Unfa ir b urd e n  
a s s e s s m e nt ’, Co ns ult a t io n  a nd  Dra ft  De t e rm ina t io n , Co m Re g  23/ 113 , 6  De c e m b e r. 
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o t h e r o p e ra t o rs  p re s e n t  in  t he  m a rke t : 

 

 

[…] Th e  m e re  find ing  t ha t  s uc h  a  p ro vid e r re m a ins  p ro fit a b le  d e s p it e  t he  
b urd e n  o n  it  b y virt ue  o f t he  ne t  c o s t  o f it s  un ive rs a l s e rvic e  o b lig a t io ns  
d o e s  no t  a llo w  c o nc lus io ns  t o  b e  d ra w n a s  t o  t h e  re p e rc us s io ns  o f t ha t  
ne t  c o s t  fo r t h a t  p ro vid e r’s  a b ilit y t o  c o m p e t e  w it h  t h e  o t h e r o p e ra t o rs  
p re s e n t  in  a n  e vo lving  m a rke t  […] 

 C J EU jud g m e nt , p a ra g ra p h 4 9  

 

1.7 The  n e t  c o s t  d e t e rm ine d  b y C o m Re g  in  De c is io n  D0 5/ 19  is  € 7,50 3 ,531 fo r 

20 10 / 11.11 C o m Re g  ha s  ins t ruc t e d  Oxe ra  t o  us e  t h e  d e t e rm ine d  ne t  c o s t  in  

c o nd uc t ing  it s  unfa ir b urd e n  a s s e s s m e n t . 

1.8  The  e xis t e nc e  o f a  p o s it ive  ne t  c o s t  d o e s  no t  a ut o m a t ic a lly c o ns t it u t e  a n  

unfa ir b urd e n  o r a u t o m a t ic a lly g ive  ris e  t o  t he  ne e d  fo r USO fund ing .  

1.9  This  re p o rt  is  in t e nd e d  t o  a s s is t  C o m Re g  in  m a king  a  d e t e rm ina t io n  p urs ua n t  

t o  Re g ula t io n  75  o f t h e  Euro p e a n  Unio n  (Ele c t ro n ic  C o m m unic a t io ns  C o d e )  

Re g ula t io ns  20 22, S.I. 444 o f 20 22.  

1.10  The  re p o rt  is  s t ruc t ure d  a s  fo llo w s .  

• Se c t io n  2 s e t s  o ut  t h e  a p p ro a c h  t o  t he  a s s e s s m e nt  o f a n  unfa ir b urd e n , 

t a king  in t o  a c c o unt  t h e  re le va n t  le g a l c o n t e xt . 

• Se c t io n  3  p re s e n t s  t he  a d m in is t ra t ive  c o s t  a s s e s s m e nt , c o ns is t e n t  w it h  

De c is io ns  38  ( iii)  ( a )  a nd  39 . 

• Se c t io n  4  p re s e n t s  t h e  a p p lic a t io n  o f De c is io ns  40  t o  42—a  re vie w  o f 

e ir’s  fina nc ia l a nd  c o m p e t it ive  p o s it io n  t o  e xa m ine  s p e c ific  

c ha ra c t e ris t ic s  o f e ir t h a t  in fo rm  t h e  a s s e s s m e nt  o f De c is io n  38  ( iii)  ( b ) , 

 

 
11 Co m Re g  (20 19 ) , ‘As s e s s m e nt  o f e ir’s  20 10-20 11 Unive rs a l Se rvic e  Fund  Ap p lic a t io n : As s e s s m e nt  
o f t he  ne t  c o s t  a nd  unfa ir b urd e n  fo r t he  p e rio d  20 10-20 11’, Re fe re nc e  No . 19 / 36 , De c is io n  No . 
D05/ 19 , 17 Ap ril. 
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if t he  p o s it ive  ne t  c o s t  c a us e s  a  s ig n ific a n t  c o m p e t it ive  d is a d va n t a g e  

fo r t he  USP.  

• Se c t io n  5  c o nc lud e s  Oxe ra ’s  unfa ir b urd e n  a s s e s s m e nt . 

• Ap p e nd ix A1 s e t s  o ut  o ur und e rs t a nd ing  o f t h e  s ub -p ro d uc t s  w it h in  e ir’s  

fixe d -line  b us ine s s  t ha t  c o uld  p o t e n t ia lly b e  d is s o c ia b le  fro m  t h e  USO. 

Ho w e ve r, t h e  g ra nula rit y o f in fo rm a t io n  re q uire d  t o  e xp lo re  t h is  furt h e r 

is  no t  a va ila b le . 

• Ap p e nd ix A2 s e t s  o ut  t h e  p re fe rre d  a na lys is  t h a t  w o uld  id e a lly ha ve  

b e e n  c a rrie d  o ut , t h e  d a t a  lim it a t io ns  t ha t  a re  a p p lic a b le  t o  t he  unfa ir 

b urd e n  a s s e s s m e nt  fo r 20 10 / 11, a nd  t h e  a na lys is  t a ke n  in  lig h t  o f t h e s e  

c o ns t ra in t s . 
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2 Ap p ro a c h t o  t he  de t e rm ina t io n o f a n unfa ir 
b urde n 

2.1 Ha ving  c o ns id e re d  t h e  C J EU jud g m e nt  a nd  it s  im p a c t  o n  D0 4/ 11, C o m Re g  ha s  

a d vis e d  Oxe ra  o f it s  vie w  t ha t , in  o rd e r fo r D0 4/ 11 t o  b e  a p p lie d  in  a  w a y t ha t  

is  c o ns is t e n t  w it h  t h e  C J EU jud g m e nt , De c is io ns  40  t o  42 o f D0 4/ 11 c a nno t  b e  

a p p lie d  s e q ue nt ia lly. Th e re fo re , w h e n  a p p lying  D0 4/ 11, C o m Re g  ha s  a d vis e d  

Oxe ra  t ha t  it  m us t  d is re g a rd  t he  f irs t  t e n  w o rd s  o f  De c is io n 4 1 ( i.e . t h e  t e xt  ‘If 

t he  p o s it ive  ne t  c o s t  s ig n ific a n t ly a ffe c t s  a  USP’s  p ro fit a b ilit y […]’) .  

2.2 This  m e a ns  t ha t , re g a rd le s s  o f t h e  im p a c t  o f a  p o s it ive  ne t  c o s t  o n  t he  USP’s  

p ro fit a b ilit y, Oxe ra  w ill c o nd uc t  a  c o m p e t it ive  a s s e s s m e n t , a s  s e t  o ut  in  

De c is io n  41 a nd  42, a nd  a s s e s s  w he t he r t h e  p o s it ive  ne t  c o s t  c a us e s  a  

s ig n ific a n t  c o m p e t it ive  d is a d va n t a g e  fo r a  USP, a s  s e t  o ut  in  De c is io n  38  ( iii)  

( b ) .  

2.3  In  a p p lying  e a c h  o f t he  De c is io ns  38  t o  42 ( t h e  a s p e c t s  o f D0 4/ 11 t ha t  re la t e  

t o  unfa ir b urd e n  a s s e s s m e nt ) , Oxe ra  w ill c o nd uc t  a n  a s s e s s m e nt  o f t he  

c ha ra c t e ris t ic s  p a rt ic ula r t o  t h e  USP w it h in  t he  c o n t e xt  o f t h e  c o m p e t it ive  

environment in which it  operates . This is  in accordance with the  Base and 

others  judgement, which state s that, for an unfair burden to be found, 

account must be ‘taken of all the undertaking’s own characteristics , in 

particular the quality of its equipment, its economic and financial sit uation 

a nd  it s  m a rke t  s ha re ’.12 

2.4  Whe re  a p p ro p ria t e  a nd  p o s s ib le , w e  w ill a ls o  und e rt a ke  a na lys is  o f e ir’s  

c o m p e t it o rs  in  t he  re le va n t  m a rke t  o ve r t h e  re le va n t  p e rio d , t hus  t a king  in t o  

a c c o unt  t h e  USP’s  s it ua t io n  re la t ive  t o  t ha t  o f it s  c o m p e t it o rs  in  t h e  m a rke t . 

By c a rrying  o u t  it s  a s s e s s m e nt  in  t h is  w a y, Oxe ra  w ill e ns ure  t ha t  t he  

‘c o m p a ra t ive  c o m p o n e nt ’ re q uire d  b y t he  C J EU is  inc lud e d . 

2.5  To  re fle c t  t h e  re q uire m e nt s  o f t he  C J EU jud g e m e nt , w h e n  a p p lying  D0 4/ 11, 

w e  w ill a s s e s s  a nd  t a ke  a c c o unt  o f t he  c ha ra c t e ris t ic s  o f e ir d e s c rib e d  

 

 
12 Ca se  C-389 / 0 8 , Ba s e  NV a nd  Ot he rs  vs  Minis t e rra a d , J ud g m e nt  o f t he  Co urt  o f J us t ic e  (Fo urt h 
Cha m b e r)  o f 6  Oc t o b e r 20 10 . 
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b e lo w . No t e  t h a t  w e  h a ve  c a t e g o ris e d  e ir’s  c h a ra c t e ris t ic s  in  a c c o rd a nc e  

with the three characteristics identified in Base and other s, whereas for ease 

of reference,  in the rest of this document we follow the structure set out in 

D0 4/ 11.13 

• Qua lit y o f  e q uip m e nt :  

• e ir’s  C APEX;  

• Iris h  g ro up -le ve l C APEX/ re ve nue  a nd  C APEX/ d e p re c ia t io n  a nd  

a m o rt is a t io n  ra t io s . 

• Ec o no m ic  a nd  f ina nc ia l s it ua t io n: 

• c ha ng e s  in  e ir’s  a c c o unt ing  p ro fit s  ( e a rn ing s  b e fo re  in t e re s t  a nd  

t a xe s  (EBIT) ;  

• e ir’s  p ro fit a b ilit y ( re t urn  o n  c a p it a l e m p lo ye d  (ROC E)  c o m p a re d  t o  a  

c o m p e t it ive  b e nc hm a rk) ;  

• e ir’s  o p e ra t io na l p e rfo rm a nc e  ( e .g . fina nc ia l m e t ric s  s uc h  a s  g e a ring , 

d ivid e nd  p a ym e nt s , liq uid it y c o ve ra g e  ra t io s ) ;  

• e ir’s  p o s it io n  re la t ive  t o  c o m p e t it o rs  ( EBIT, ROC E, c ha ng e s  in  p ric e s  

o ve r t im e , c ha ng e s  in  m a rke t  s h a re , a s s e s s m e nt  o f b a rrie rs  t o  

m a rke t  e n t ry) . 

• Ma rke t  s ha re :  

• m a rke t  s h a re  a nd  c h a ng e s  in  m a rke t  s ha re  o f e ir a nd  it s  c o m p e t it o rs  

( b y re ve nue  a nd  num b e r o f s ub s c rib e rs ) . 

2.6  This  a na lys is  w a s  und e rt a ke n  o n  t h e  b a s is  o f t h e  in fo rm a t io n  a va ila b le . In  

Ta b le  A2.1, w e  s e t  o ut  o ur p re fe rre d  a na lys is , t h e  in fo rm a t io n  c o ns t ra in t s  w e  

e nc o unt e re d , a nd  t h e  a na lys is  w e  und e rt o o k w it h  t he  a va ila b le  in fo rm a t io n .  

2.7 Ult im a t e ly, n o  o n e  s ing le  ind ic a t o r is  d e t e rm ina t ive . We , t h e re fo re , c o ns id e r 

 

 
13 Whic h a s  Co m Re g  no t e s  in  D04/ 11 (p a ra  5 .31) , is  c o ns is t e nt  w it h  Base and others.  
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t he  a fo re m e n t io ne d  c ha ra c t e ris t ic s  in  o ur a s s e s s m e nt  o f w he t he r t he  n e t  

c o s t  o f t he  USO re p re s e n t s  a n  unfa ir b urd e n  o n  e ir in  20 10 / 11.  
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3  Adm inis t ra t ive  c o s t  a s s e s sm e nt : a p p lic a t io n o f 
De c is io ns  38 ( iii)  ( a )  a nd  39  

3.1 De c is io n  38  ( iii)  ( a )  a nd  De c is io n  39  o f D0 4/ 11 re q uire  a n  a s s e s s m e nt  o f 

w he t h e r t he  p o s it ive  n e t  c o s t  in  e ir’s  a p p lic a t io n  is  m a t e ria l re la t ive  t o  t h e  

a d m in is t ra t ive  c o s t s  o f e s t a b lis h ing  a nd  o p e ra t ing  a  s ha ring  m e c ha n is m , 

t a king  in t o  a c c o unt  w h e t he r t h e s e  ne t  c o s t s  a re  d is p ro p o rt io na t e  t o  a ny ne t  

t ra ns fe rs  t o  t h e  USP. Th e y p ro vid e  a s  fo llo w s : 

 

 

 De c is io n 38 : Fo r t h e re  t o  b e  a n  unfa ir b urd e n , t h re e  c um ula t ive  c o nd it io n s  
m us t  b e  m e t : 

( i)  The re  m us t  b e  a  ve rifia b le  a nd  ve rifie d  d ire c t  ne t  c o s t  

( ii)  The  b e ne fit s  o f t he  USO m us t  no t  o u t w e ig h  t h e  n e t  c o s t  ( i.e . t he re  
is  a  p o s it ive  n e t  c o s t )  

( iii)  This  p o s it ive  n e t  c o s t  is  ( a )  m a t e ria l c o m p a re d  t o  a d m in is t ra t ive  
c o s t s  o f a  s ha ring  m e c h a n is m , a nd  (b )  c a us e s  a  s ig n ific a n t  
c o m p e t it ive  d is a d va n t a g e  fo r a  USP. 

De c is io n 39 : If t he  p o s it ive  ne t  c o s t  is  re la t ive ly s m a ll, C o m Re g  w ill 
d e t e rm ine , o n  t he  b a s is  o f a ud it e d  c o s t s  o f t h e  USO, w he t he r USO 
fina nc ing  is  o r is  no t  jus t ifie d , t a king  in t o  a c c o unt  t he  a d m in is t ra t ive  
c o s t s  o f e s t a b lis h ing  a n d  o p e ra t ing  a  s ha ring  m e c ha n is m  ( c o m p a re d  t o  
t he  p o s it ive  ne t  c o s t  o f t he  USO)  a nd  t a king  in t o  a c c o unt  w h e t h e r t h e s e  
c o s t s  a re  d is p ro p o rt io n a t e  t o  a ny ne t  t ra ns fe rs  t o  a  USP. 

 

3 .2 As  s e t  o ut  in  s e c t io n  1, t he  d e t e rm ine d  ne t  c o s t  o f € 7.5m  (€ 7,50 3 ,531)  fo r 

20 10 / 11 is  t he  ne t  c o s t  va lue  c o ns id e re d  in  t h is  re p o rt .  

3A Ad m inis t ra t ive  c o s t s  o f  e s t a b lis hing  a nd  o p e ra t ing  a  
s ha ring  m e c ha nis m  

3.3  If t h e  re g ula t o r, o n  t he  b a s is  o f t he  ne t  c o s t  c a lc ula t io n , find s  t ha t  t he  n e t  

c o s t  o f m e e t ing  a  USO re p re s e n t s  a n  unfa ir b urd e n , Re g ula t io n  76  o f S.I. 444 

o f 20 22 p ro vid e s  t ha t  t h e  re g ula t o r w ill: 
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un le s s  t h e  Min[i]s t e r in t e nd s  t o  in t ro d uc e  a  m e c ha n is m  t o  
c o m p e ns a t e  t h e  und e rt a king  fo r t h e  d e t e rm ine d  ne t  c o s t s  und e r 
t ra ns p a re n t  c o nd it io ns  fro m  p ub lic  fund s , e s t a b lis h  a  s ha ring  
m e c ha n is m  a d m in is t e re d  b y it  o r b y a  b o d y ind e p e nd e n t  fro m  t h e  
d e s ig na t e d  und e rt a king s , w hic h  b o d y s ha ll b e  und e r t he  s up e rvis io n  
o f t h e  Re g ula t o r 

 

3 .4  C o m Re g  ha s  ins t ruc t e d  us  t ha t  it  e s t im a t e s  t ha t  t h e  c urre n t  a d m in is t ra t ive  

c o s t  o f e s t a b lis h ing  a nd  o p e ra t ing  a  s h a ring  m e c ha n is m  is  a p p ro xim a t e ly 

€ 20 0 ,0 0 0 . 

3B As s e s s ing  t he  c o s t  o f  e s t a b lis h ing  a nd  o p e ra t ing  a  s ha r ing  
m e c ha nis m  re la t ive  t o  t he  t ra ns fe r t o  a  USP 

3 .5  De c is io n  39  p ro vid e s  t ha t  t he  c o s t  o f e s t a b lis h ing  a nd  o p e ra t ing  a  s ha ring  

m e c ha n is m  is  t o  b e  c o m p a re d  w it h  a ny ne t  t ra n s fe rs  t o  a  USP. 

3 .6  If t h e  ne t  t ra ns fe rs  t o  a  USP w e re  c a lc ula t e d  o n  t he  b a s is  o f t h e  USP’s  s h a re  

in  t he  re le va n t  m a rke t , it  is  a p p a re n t  t h a t  t h e re  is  a  s ig n ific a n t  d iffe re n t ia l 

b e t w e e n  a  like ly n e t  t ra ns fe r e s t im a t e  t o  t h e  USP, a nd  t h e  a d m in is t ra t ive  

c o s t s  e s t im a t e  fo r e s t a b lis h ing  a nd  o p e ra t ing  a  s ha ring  m e c ha n is m .  

3C  C o nc lus io n o n t he  a d m inis t ra t ive  c o s t  a s s e s s m e nt  

3 .7 In  re la t io n  t o  De c is io n  3 8  ( iii)  ( a ) , w e  c o nc lud e  t ha t  t he  ne t  c o s t  o f t he  USO o f 

€ 7.5m  fo r 20 10 / 11 is  m a t e ria l c o m p a re d  t o  t h e  e s t im a t e d  a d m in is t ra t ive  c o s t  

o f a  s h a ring  m e c h a n is m  o f a p p ro xim a t e ly € 20 0 ,0 0 0 .  

3 .8  In  re la t io n  t o  De c is io n  3 9 , w e  c o nc lud e  t ha t  t he  c o s t  o f e s t a b lis h ing  a nd  

o p e ra t ing  a  s ha ring  m e c ha n is m  o f € 20 0 ,0 0 0  w o uld  no t  b e  d is p ro p o rt io na t e  

t o  t h e  ne t  t ra ns fe rs  t o  t he  USP. Ha ving  t a ke n  t h is  c o nc lus io n  in t o  a c c o unt , 

USO fina nc ing  w o uld  b e  jus t ifie d  if it  w e re  fo und  t ha t  t h e  p ro vis io n  o f t he  USO 

in  20 10 / 11 re p re s e n t e d  a n  unfa ir b urd e n  o n  t h e  USP. 
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4  An a s se s sm e nt  o f e ir’s  fina nc ia l a nd  
c o m p e t it ive  p o s it io n 

4.1 This  s e c t io n  a p p lie s  t h e  p rinc ip le s  o f D0 4/ 11—in  p a rt ic ula r, De c is io n  38  ( iii)  ( b )  

a nd  De c is io ns  40  t o  42—t o  a s s e s s  e ir’s  fina nc ia l a nd  c o m p e t it ive  p o s it io n  in  

t he  re le va n t  p e rio d  a nd  m a rke t , t o  e s t a b lis h  w h e t h e r t h e  ne t  c o s t  c a us e s  a  

s ig n ific a n t  c o m p e t it ive  d is a d va n t a g e  a nd  is  a n  unfa ir b urd e n  o n  e ir a s  t he  

USP. 

 

 
 De c is io n 38  ( iii)  ( b ) : [Fo r t h e re  t o  b e  a n  unfa ir b urd e n  o n  a  USP, t h e  

p o s it ive  ne t  c o s t ]  c a us e s  a  s ig n ific a n t  c o m p e t it ive  d is a d va n t a g e  fo r a  
USP. 

De c is io n 4 0 : If t h e  p o s it ive  ne t  c o s t  is  no t  re la t ive ly s m a ll, C o m Re g  w ill 
a s s e s s  w he t he r o r no t  t h is  ne t  c o s t  s ig n ific a n t ly a ffe c t s  a  USP’s  
p ro fit a b ilit y a nd / o r a b ilit y t o  e a rn  a  fa ir ra t e  o f re t urn  o n  it s  c a p it a l 
e m p lo ye d . 

De c is io n 4 1 ( a m e nd e d ) : C o m Re g  w ill a s s e s s  w he t he r o r no t  s uc h  a  ne t  
c o s t  m a t e ria lly im p a c t s  a  USP’s  a b ilit y t o  c o m p e t e  o n  e q ua l t e rm s  w it h  
c o m p e t it o rs  g o ing  fo rw a rd . 

De c is io n 4 2: C o m Re g  w ill us e  t h e  fo llo w ing  c rit e ria , s t a t ic a lly a nd  
d yna m ic a lly, t o  d e t e rm ine  w he t he r o r no t  a  ne t  c o s t  b urd e n  is  a c t ua lly 
unfa ir:  
( i)  C ha ng e s  in  p ro fit a b ilit y, inc lud ing  a n  und e rs t a n d ing  o f w he re  a  

USP g e ne ra t e s  m o s t  o f it s  p ro fit s  o ve r t im e . 

( ii)  C ha ng e s  in  a c c o unt ing  p ro fit s  a nd  re la t e d  fina nc ia l m e a s ure s  e .g . 
e a rn ing s  b e fo re  in t e re s t , t a x, d e p re c ia t io n  a nd  a m o rt is a t io n  
( ‘EBITDA’)  a na lys is . 

( iii)  C ha ng e s  in  d ire c t  USO n e t  c o s t , if a ny, o ve r t im e .  

( iv)  Es t im a t e s  o f a ve ra g e  le ve l o f c ro s s -s ub s id y b e t w e e n  c la s s e s  o f 
m o re  o r le s s  s e p a ra t e ly a c c o unt e d  fo r s e rvic e s , a nd  c ha ng e s  in  
t he s e  o ve r t im e .  

( v)  C ha ng e s  in  p ric e s  o ve r t im e .  

( vi)  C ha ng e s  in  m a rke t  s ha re  a nd / o r c ha ng e s  in  re la t e d  m a rke t s . 

( vii)  Ma rke t  e n t ry b a rrie rs . 
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4 .2  The  a s s e s s m e nt  o f e ir’s  fina nc ia l a nd  c o m p e t it ive  p o s it io n  is  s e t  o ut  a s  

fo llo w s : 

• s e c t io n 4 A s e t s  o ut  t he  s c o p e  o f t h e  m a rke t  in  w hic h  t he  a s s e s s m e nt  o f 

a n  unfa ir b urd e n  s h o uld  b e  und e rt a ke n ; 

• s e c t io n 4 B a p p lie s  De c is io n  40 , t o  a s s e s s  w h e t h e r o r no t  t h e  ne t  c o s t  

s ig n ific a n t ly a ffe c t s  e ir’s  p ro fit a b ilit y. The  a na lys is  o f e ir’s  p ro fit a b ilit y 

re la t ive  t o  it s  c o m p e t it o rs  is  c a p t ure d  in  s e c t io n  4D.4, und e r t h e  

a p p lic a t io n  o f De c is io n  42; 

• s e c t io n 4 C  a p p lie s  De c is io n  41 ( a m e nd e d ) , t o  a s s e s s  w h e t h e r t h e  ne t  

c o s t  ha s  a  m a t e ria l im p a c t  o n  e ir’s  a b ilit y t o  c o m p e t e  o n  e q ua l t e rm s  

w it h  c o m p e t it o rs  g o ing  fo rw a rd ; a nd  

• s e c t io n 4 D a p p lie s  t he  c rit e ria  o f De c is io n  42 t o  in fo rm  o ur a na lys is  a s  

t o  w he t he r t h e  n e t  c o s t  b urd e n  is  unfa ir. 

4 .3  In  s e c t io n  5 , w e  t he n  c o ns id e r o ur find ing s  in  re la t io n  t o  De c is io ns  40 , 41 a nd  

42 in  t h e  ro und , t o  c o ns id e r w he t he r t h e  c o nd it io n  und e r De c is io n  38  ( iii)  ( b )  

ha s  b e e n  m e t .  

4 .4  In  und e rt a king  t he  a na lys is  fo r 20 10 / 11, w e  ha ve  fo c us e d  o n  in fo rm a t io n  

re la t ing  t o  t h e  p e rio d  J u ly 20 10– J une  20 11, a s  t h is  w a s  e ir’s  fina nc ia l ye a r. In  

c e rt a in  c a s e s , w e  e xt e n d  t h e  a na lys is  un t il t h e  e nd  o f 20 11 e it h e r d ue  t o  t he  

a va ila b ilit y o f d a t a  o r t o  a c c o m m o d a t e  c o m p e t it o rs  w it h  d iffe re n t  fina nc ia l 

ye a r s t a rt  a nd  e nd  d a t e s . Th is  is  c o ns is t e n t  w it h  De c is io n  21 o f D0 4/ 11 w hic h  

p ro vid e s  t ha t  ‘USO fund ing  a p p lic a t io ns  s ha ll b e  b a s e d  o n  a nnua l in fo rm a t io n  

w hic h  c o inc id e s  w it h  t h e  USP’s  fina nc ia l ye a r’.  

4 .5  In  t h e  c irc um s t a nc e s , a n d  in  p a rt ic ula r g ive n  t he  lo ng  t im e  b e t w e e n  t h e  ye a r 

b e ing  a s s e s s e d  a nd  w he n  t he  a s s e s s m e nt  is  t a king  p la c e , w e  ha ve  b e e n  

ins t ruc t e d  b y C o m Re g  t o  c ro s s -c h e c k t h e  re s ult  o f De c is io n 4 1 s p e c ific a lly, 

w it h  t h e  re s ult  o f t h e  s a m e  a na lys is  us ing  t h e  a c t ua l d a t a  a va ila b le  t o  d a t e  

( up  un t il t h e  la t e s t  full fina nc ia l ye a r o f 20 21/ 22) . In  e a c h  s e c t io n  w e  m e nt io n  

t he  p re fe rre d  a na lys is  t ha t  w e  c o ns id e re d  c a rrying  o ut  fo r t he  re s p e c t ive  

De c is io n . In  s o m e  ins t a n c e s  d a t a  a va ila b ilit y h a s  m e a nt  t ha t  und e rt a king  t h is  
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a na lys is  w a s  n o t  p o s s ib le  a nd  w e  ha ve  und e rt a ke n  a n  a lt e rna t ive  a p p ro a c h . 

The  p re fe rre d  a na lys is  a nd  re le va n t  d a t a  a va ila b ilit y is s ue s  a re  s um m a ris e d  

o n  a  De c is io n-b y-De c is io n  b a s is  in  Ap p e nd ix A2. 

4 A The  s c o p e  o f t he  m a rke t  

4.6  In  it s  a s s e s s m e nt  o f a n  unfa ir b urd e n , C o m Re g  is  re q uire d  b y t he  C J EU 

jud g m e n t  t o  t a ke  a c c o unt  o f t he  s it ua t io n  o f t h e  USP re la t ive  t o  t h a t  o f it s  

c o m p e t it o rs  in  t he  re le va n t  m a rke t .14 It  is , t h e re fo re , firs t  ne c e s s a ry t o  

establish the  relevant mark et  in which the assessment of an unfair burden 

should be undertaken.  

4.7 We did not undertake  a full market definition and assessment, as is applied in 

the context of market reviews and competition law. 15 In this section, 

therefore, we consider potential options for assessing the scope of the 

market relevant for the analysis, before reaching a conclusion on what we 

consider to be the appropriate scope of the market. This then forms the basis 

for our assess ment of eir’s profitability and competitive position relative to 

its competitors, with respect to the application of Decisions 40 to 42.  

4A.1 Options for the scope of the market  

4.8  The CJEU judgment notes that ‘an assessment of the characteristics 

particular to a universal service provider in the light of the competitive 

environment in which that provider operates is also consistent with the 

objectives of the Universal Service Direct ive’. 16 As such, it  is necessary to 

identify a relevant scope of the market  (covering both eir and its 

competitors) to examine whether the net cost of the USO has a significant 

impact on eir’s financial  and competitive position . We have identified three  

potential  options for the scope of the market  for consideration. 17 

 

 
14 Eircom Limited v. Commission for Communications Regulation  (2022), op cit., para 54.  
15 This was in accordance with ComReg ’s view  that conducting a  full market definition would  not 
be  necessary  or appropriate  in the context of this  unfair burden assessment . 
16 Ibid , para. 48.  
17 In the Oxera 2023 Report, these options were specified at the business level , which was 
specific to eir’s business . We have updated this  reference (for all three options) to the ‘market’ 
to reflect that the analysis in this document now incorporates comparisons against other 
operators .  
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• Op t io n  1: t he  c o re  ‘USO m a rke t ’. Th e  s c o p e  o f t h e  m a rke t  w o uld  b e  

re s t ric t e d  t o  e ir’s  USO re t a il b us ine s s  a nd  re g ula t e d  w ho le s a le  p ro d uc t s  

re la t e d  t o  t h e  USO ( i.e . t he  Wh o le s a le  Re g ula t e d  a nd  Re t a il PSTN & ISDN 

Ac c e s s  b us ine s s ) .18 Th is  w o uld  e xc lud e  unre g ula t e d  w ho le s a le  a nd  re t a il 

p ro d uc t s , m o b ile  p ro d uc t s  a nd  p ro d uc t s  a s s o c ia t e d  w it h  o t he r 

s ub s id ia rie s . Th is  is  a  n o t io na l d e fin it io n  a s , un like  o p t io ns  2 a nd  3  

p re s e n t e d  b e lo w , e ir’s  fixe d  ne t w o rk d o e s  no t  p ro vid e  t h e  USO o n  a  

s t a nd a lo ne  b a s is . 

• Op t io n  2: t he  ‘f ixe d -line  m a rke t ’.19  The  s c o p e  o f t h e  m a rke t  w o uld  inc lud e  

fixe d -line  w h o le s a le  a nd  re t a il p ro d uc t s , inc lud ing  b us ine s s  a nd  

re s id e n t ia l, d a t a  c o m m unic a t io ns  a nd  in t e rc o nne c t io n  p ro d uc t s . Th is  

w o uld  e xc lud e  m o b ile  p ro d uc t s  a nd  p ro d uc t s  a s s o c ia t e d  w it h  o t h e r 

s ub s id ia rie s .20   

• Op t io n  3: t he  w id e r  t e le c o m m unic a t io ns  m a rke t  ( b a s e d  o n Ir is h  g ro up -

le ve l) . Th is  w o uld  inc lud e  t e le c o m s  a nd  d ire c t ly-re la t e d  p ro d uc t s , b o t h  

re g ula t e d  a nd  unre g u la t e d , m o b ile  a nd  fixe d . In  p rinc ip le , it  w o uld  

e xc lud e  a ny p ro d uc t s  t h a t  a re  c o m p le t e ly unre la t e d  t o  t e le c o m s .  

4 .9  In  t h e o ry, a n  e c o no m ic  a s s e s s m e nt  o f w he t he r t he  ne t  c o s t  h a s  a n  im p a c t  o n  

p ro fit a b ilit y a nd  t h e  a b ilit y o f t h e  USP t o  c o m p e t e  s h o uld  re fle c t  a ll p ro d uc t s  

t ha t  a re  p a rt ic ula r t o  t h e  USP a nd  no t  d is s o c ia b le  fro m  t h e  USO.  

4 .10  The  ‘d is s o c ia b ilit y t e s t ’ is  us e d  fo r t h e  c o ns id e ra t io n  o f a  ra ng e  o f is s ue s  

re la t ing  t o  ne t w o rk e ffe c t s , a nd  c a n  s up p o rt  a n  und e rs t a nd ing  o f t he  w id e r 

e c o n o m ic  im p a c t  o f t he  USO. Whe re  s uc h  w id e r e ffe c t s  a re  d ire c t ly linke d  t o  

 

 
18  Eirc o m  Lim it e d  (20 12) , ‘His t o ric a l Co s t  Se p a ra t e d  Ac c o unt s  fo r t he  ye a r e nd e d  30  J une  2011’, 8  
J une . 
19  Wit h in t h is  s e c t io n  a nd  t h ro ug ho ut  t he  d o c um e nt , w e  re fe r t o  b o t h t he  ‘fixe d -line  m a rke t ’ a nd  
‘fixe d -line  b us ine s s ’. The s e  ha ve  d is t inc t  m e a ning s . The  fixe d -line  m a rke t  re fe rs  t o  t he  s c o p e  o f 
t he  m a rke t  d e fine d  w it hin t his  s e c t io n—t his  d e fin it io n  a p p lie s  t o  t he  a c t ivit ie s  und e rt a ke n  b y e ir 
a nd  it s  c o m p e t it o rs , a nd  re la t e s  t o  t he  e nviro nm e nt  in w hic h t he y int e ra c t  ( a t  a  c e rt a in le ve l o f 
t he ir b us ine s s ) . The  fixe d -line  b us ine s s  is  t he  re le va nt , s p e c ific , p a rt  o f e ir’s  b us ine s s  t ha t  re la t e s  
t o  t he  fixe d -line  m a rke t . 
20  Se e  Ap p e nd ix A1 fo r a n  a s s e s sm e nt  o f a c t ivit ie s  w it h in e ir’s  fixe d -line  b us ine s s  t ha t  c o uld  b e  
vie w e d  a s  d is s o c ia b le , a nd  t he re fo re  c o uld  in  p rinc ip le  b e  e xc lud e d  fro m  t he  a s s e s s m e nt . This  
m o re  na rro w  d e fin it io n  o f t he  fixe d -line  m a rke t  a ft e r e xc lud ing  d is s o c ia b le  a c t ivit ie s  is  no t  
c o ns id e re d  in  o ur a s s e s s m e nt  g ive n d a t a  a va ila b ilit y is s ue s  in  d is a g g re g a t ing  e ir’s  fixe d -line  
b us ine s s .  
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c ha ng e s  in  t he  USO ( e it he r c o s t s  o r re ve nue s )  t he n  t h e y c o uld  b e  c o ns id e re d  

t o  b e  no t  d is s o c ia b le  fro m  t he  USO—i.e . t ha t  t h e  no n-USO p ro d uc t s  w hic h  

re ly o n  t he  fixe d  ne t w o rk us e d  t o  p ro vid e  t he  USO c a nno t  b e  s e p a ra t e d  fro m  

it s  USO p ro d uc t s . In  s o m e  c a s e s  t h is  m a y m e a n  t ha t  it  w o uld  b e  m o re  

a p p ro p ria t e  t o  c o ns id e r t he  e c o no m ic  e ffe c t  o n  t he  w id e r fixe d  ne t w o rk 

inc lud ing  s uc h  d is s o c ia b le  e le m e nt s  o f t he  fixe d  ne t w o rk t ha n  t o  c o ns id e r 

o n ly t ho s e  a c t ivit ie s  t h a t  a re  m o re  d ire c t ly linke d  t o  USO. 

4 A.2  As s e s s m e nt  o f  t he  s c o p e  o f  t he  m a rke t  

4 .11 Und e r o p t io n  1, t h e  a s s e s s m e nt  o f t h e  USP’s  fina nc ia l p o s it io n  a nd  

c o m p e t it ive  p o s it io n  w o uld  o n ly inc lud e  a n  a s s e s s m e nt  o f t h o s e  p ro d uc t s  

t ha t  a re  d ire c t ly re la t e d  t o  t h e  d is c ha rg e  o f t h e  USO. Ho w e ve r, o p t io n  1 

e s t im a t e s  t h e  im p a c t  o f t h e  ne t  c o s t  o n  e ir w it h  re fe re nc e  t o  t he  s c o p e  o f t h e  

un ive rs a l s e rvic e  it s e lf, w he re a s  t he  a na lys is  o f t he  im p a c t  o f t he  ne t  c o s t  o f 

t he  USO o n  e ir s ho uld  ins t e a d  t a ke  in t o  a c c o unt  a ll re le va n t  a re a s  o f it s  

b us ine s s . Th is  w o uld  ne e d  t o  inc lud e  c o ns id e ra t io n  o f t he  e xt e n t  t o  w hic h  t h e  

fina nc e s  o f t h e  re m a ind e r o f t h e  USP’s  b us ine s s  a re  a ffe c t e d  b y t he  s a m e  

fa c t o rs  t ha t  a re  c a us ing  t h e  ne t  c o s t , a nd  t h e re fo re  ho w  e ir’s  p ro fit a b ilit y a s  

t he  USP is  b e s t  m e a s ure d . Th is  a p p ro a c h  is  c o ns is t e n t  w it h  De c is io ns  1– 7 o f 

D0 4/ 11 a nd  is  a d o p t e d  b y e ir’s  c o ns ult a n t , Fro n t ie r Ec o no m ic s , in  it s  

c o ns id e ra t io n  o f ind ire c t  re ve nue s  t h a t  e ir g a ins  in  p ro fit a b le  a re a s  d ue  t o  

p ro vid ing  p ro d uc t s  t o  une c o no m ic  a re a s  o r une c o no m ic  c us t o m e rs  und e r t he  

USO.21 Bo t h  a p p ro a c he s  inc lud e  c o s t s  t h a t  a re  inc urre d  ind ire c t ly a s  a  re s ult  

o f t h e  USO, e ve n  if, fro m  a n  a c c o unt ing  p e rs p e c t ive , t h e y a re  no t  a llo c a t e d  

t o  t h e  USO. The y a ls o  b o t h  inc lud e  re ve nue s  fro m  o t h e r p ro d uc t s  t h a t  a re  

o ffe re d  o ve r e ir’s  fixe d  n e t w o rk t ha t  is  us e d  in  t h e  p ro vis io n  o f t h e  USO, a nd  

t he re fo re  c o n t rib ut e  t o  t he  fina nc ing  o f t h e  USO. Ac c o rd ing ly, t h e  m a rke t  

d e fine d  und e r o p t io n  1 w o uld  e xc lud e  p a rt s  o f e ir’s  fixe d -line  b us ine s s  t ha t  

a re  no t  d is s o c ia b le  fro m  t h e  USO a c t ivit ie s , w hic h  a re  re le va n t  t o  a s s e s s  e ir’s  

fina nc ia l a nd  c o m p e t it ive  p o s it io n . 

4 .12  Op t io n  3  w o uld  inc lud e  p ro d uc t s  t ha t  a re  n o t  d ire c t ly o r ind ire c t ly linke d  t o  

 

 
21 Fro nt ie r Ec o no m ic s  (20 16 ) , ‘USO Mo d e l Do c um e nt a t io n –  2010 / 11. A re p o rt  p re p a re d  fo r e ir’, 
J uly, p p . 8 , 23– 30 . 
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t he  USO o r a ffe c t e d  b y t he  s a m e  fa c t o rs  t ha t  a re  c a us ing  t he  ne t  c o s t  ( e .g . 

m o b ile  p ro d uc t s  fo r c us t o m e rs  fro m  o ut s id e  Ire la nd )  a nd  t h e re fo re  w hic h  a re  

d is s o c ia b le  fro m  t h e  USO.  

4 .13  We  c o ns id e r t ha t  t h e  fixe d -line  m a rke t  ( o p t io n  2)  re p re s e n t s  a  g o o d  p ro xy fo r 

t he  c o m p o ne nt  o f e ir’s  p ro d uc t s  t ha t  c o uld  b e  d ire c t ly linke d  t o  t he  USO. This  

c o ve rs  a ll o f e ir’s  fixe d -line  b us ine s s : w ho le s a le  a nd  re t a il, a nd  b us ine s s  a nd  

re s id e n t ia l, inc lud ing  d a t a  c o m m unic a t io ns  a nd  in t e rc o nne c t io n  p ro d uc t s . 

Mo b ile  p ro d uc t s  a re  e xc lud e d  fro m  t h is  m a rke t  s c o p e .  

4 .14  Us ing  o p t io n  2 fo r t he  a s s e s s m e n t  w o uld  a c c o unt  fo r c o s t s  t ha t  a re  inc urre d  

ind ire c t ly a s  a  re s ult  o f t he  USO, e ve n  if t h e y a re  no t  a llo c a t e d  t o  USO 

p ro d uc t s  ( a s  in  o p t io n  1) , a nd  re ve nue s  fro m  o t h e r p ro d uc t s  ( re g ula t e d  a nd  

unre g ula t e d )  t ha t  a re  o ffe re d  o ve r e ir’s  fixe d  ne t w o rk t ha t  is  us e d  in  t he  

p ro vis io n  o f t h e  USO. As  m e nt io ne d  a b o ve , t h is  is  c o ns is t e n t  w it h  t h e  

a p p ro a c h  a d o p t e d  b y Fro n t ie r Ec o no m ic s  fo r t h e  USO m o d e l.22 Th e  re le va n t  

c o m p a ris o ns  b e t w e e n  e ir a nd  it s  c o m p e t it o rs  un d e r t h is  d e fin it io n  w o uld  us e  

e a c h  o f t h e ir fixe d -line  b us ine s s e s  —t he  fixe d -lin e  b us ine s s e s  o f e ir’s  

c o m p e t it o rs  w ill inc lud e  s im ila r ( no n-USO)  p ro d uc t s  t o  e ir’s  fixe d -line  

b us ine s s . Whe re  d a t a  lim it a t io ns  d o  no  s up p o rt  c o m p a ris o ns  b e t w e e n  fixe d -

line  b us ine s s e s , w e  ins t e a d  us e  t h e  Iris h  g ro up -le ve l a s  a  p ro xy.  

4 .15  The re fo re , w e  c o ns id e r o p t io n  2 t o  b e  t he  a p p ro p ria t e  s c o p e  o f t he  m a rke t  

b e c a us e  e ir’s  fixe d -line  b us ine s s  p ro vid e s  t h e  a s s e t s  t h a t  a re  us e d  in  

p ro vid ing  t he  USO, a s  w e ll a s  t he  re ve nue s  t ha t  w o uld  c o nfe r e ir’s  a b ilit y t o  

in t e rna lis e  t h e  c o s t  o f t he  p ro vis io n  o f t h e  USO.  

4 .16  Ac c o rd ing ly, o ur vie w  is  t ha t  t h e  a c t ivit ie s  inc lud e d  in  e ir’s  fixe d -line  b us ine s s  

a re  la rg e ly no t  d is s o c ia b le  fro m  t he  USO (w it h  s o m e  p o t e n t ia l e xc e p t io ns )  

a nd  t h e re fo re  re p re s e n t  a  g o o d  p ro xy fo r t h e  b us ine s s  t ha t  c a n  b e  d ire c t ly 

linke d  t o  e ir’s  fixe d  ne t w o rk us e d  t o  p ro vid e  t he  USO. (Se e  Ap p e nd ix A1 fo r a n  

a s s e s s m e nt  o f t h e  a c t ivit ie s  w it h in  e ir’s  fixe d -line  b us ine s s  ( o p e ra t ing  w it h in  

t he  fixe d -line  m a rke t )  t h a t  c o uld  b e  vie w e d  a s  d is s o c ia b le , a nd  c o u ld  

t he re fo re  in  p rinc ip le  b e  e xc lud e d  fro m  t h e  a s s e s s m e nt . A m o re  na rro w  

 

 
22 Fro nt ie r Ec o no m ic s  (20 16 ) , o p . c it .  
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d e fin it io n  o f t he  fixe d -lin e  m a rke t , b a s e d  o n  a  s ub s e t  o f e ir’s  fixe d -line  

b us ine s s —a ft e r e xc lud in g  d is s o c ia b le  s ub -p ro d uc t s —is  no t  c o ns id e re d  in  o ur 

a s s e s s m e nt  g ive n  t h e  la c k o f a va ila b ilit y o f s uffic ie n t ly g ra nula r d a t a  

re q uire d  t o  d is a g g re g a t e  e ir’s  fixe d -line  b us ine s s . We  h a ve  b e e n  a d vis e d  b y 

C o m Re g  t h a t  t h is  a d jus t m e nt  is  un like ly t o  b e  m a t e ria l.)  

4 .17 Our vie w  is  a ls o  s up p o rt e d  b y t h e  fa c t  t ha t , a s  s p e c ifie d  b y D0 4/ 11, e ir 

inc lud e d  a  num b e r o f p ro d uc t s  in  it s  fixe d -line  b us ine s s  ( a nd  t h a t  a re  

inc re m e nt a l t o  t h e  USO m a rke t  d e fin it io n) , in  it s  USO ne t  c o s t  m o d e ls —s e e  

Ta b le  4 .1 b e lo w . 

Ta b le  4 .1 Se le c t e d  p ro d uc t s  inc lud e d  in  t he  f ixe d -line  m a rke t  d e f init io n 
[  Re d a c t e d ]  
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So urc e : As  a d vis e d  b y Co m Re g  (Fro nt ie r Ec o no m ic s ) . 

4 .18  In  re la t io n  t o  a s s e s s ing  t he  USP’s  c o m p e t it ive  p o s it io n , w e  c o ns id e r t ha t , fo r 

t he  s a m e  re a s o ns  p re s e n t e d  a b o ve , t h e  m a rke t  m o s t  re le va n t  t o  a s s e s s  ho w  

t he  USO m a y a ffe c t  e ir’s  a b ilit y t o  c o m p e t e  w it h  o t h e r o p e ra t o rs  t ha t  p ro vid e  

s im ila r t yp e s  o f p ro d uc t s , is  t h a t  o f t he  fixe d -lin e  m a rke t .  
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4 .19  In  t h e  C o m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  20 24, d a t a  o n  

re ve nue s , a s s e t s , lia b ilit ie s , C APEX a nd  d e p re c ia t io n  a nd  a m o rt is a t io n  a t  t he  

fixe d -line  b us ine s s  le ve l w a s  re q ue s t e d  fro m  a ll o p e ra t o rs  in  t h e  m a rke t  fo r 

t he  p e rio d  20 10 / 11. Th is  d a t a  w o uld  a llo w  fo r a n a lys is  o f p ro fit a b ilit y t h ro ug h  

ROC E a nd  EBIT m e t ric s , a nd  o f inve s t m e nt  t h ro ug h  ne t  C APEX in  t h e  fixe d -line  

m a rke t . Ho w e ve r, a s  e ir’s  c o m p e t it o rs  w e re  una b le  t o  p ro vid e  t h e  c o m p le t e  

d a t a  a t  t h e  fixe d -line  b us ine s s  le ve l t o  c o nd uc t  t h is  a na lys is  (w e  p ro vid e  

re a s o ns  fo r t h is  in  Ap p e nd ix A2) , a c c o unt s  a t  t h e  Iris h  g ro up -le ve l a re  in s t e a d  

us e d  t o  g ive  a n  ind ic a t io n  o f e ir’s  p o s it io n  re la t ive  t o  c o m p e t it o rs .23 Ho w e ve r, 

w e  no t e  t ha t  t h is  a na lys is  ha s  lim it a t io ns  a s  t he  in fo rm a t io n  a ls o  inc lud e s  

a c t ivit ie s  t h a t  a re  no t  re le va n t  t o  t he  s c o p e  o f t he  m a rke t . 

4 .20  An o ve rvie w  o f t h e  o t h e r o p e ra t o rs  in  t h e  fixe d -line  m a rke t  is  s e t  o u t  in  

s e c t io n  4D.4, a s  p a rt  o f t he  a s s e s s m e nt  o f e ir’s  p o s it io n  re la t ive  t o  it s  

c o m p e t it o rs . 

4 A.3  C o nc lus io n o n t he  s c o p e  o f  t he  m a rke t  re le va nt  fo r  t he  a s s e s s m e nt  o f  a n 

unfa ir  b urd e n  

4 .21 Fo r t he  re a s o ns  s e t  o ut  a b o ve , w e  c o ns id e r t ha t  t h e  s c o p e  o f t he  m a rke t  

re le va n t  t o  a s s e s s  t h e  fina nc ia l a nd  c o m p e t it ive  p o s it io n  o f t h e  USP—a n d  

a p p ro p ria t e  t o  a p p ly t h e  a s s e s s m e nt s  in  De c is io n  38  ( iii)  ( b )  a nd  De c is io n  40  

t o  De c is io n  42—is  t he  fixe d -line  m a rke t .   

4 .22  Fro m  a  g e o g ra p h ic a l p e rs p e c t ive , w e  p rim a rily c o ns id e r t h e  fixe d -line  m a rke t  

a t  t he  na t io na l le ve l in  o ur a na lys is . Th is  is  c o ns is t e n t  w it h  t h e  re q uire m e nt s  

o f D0 4/ 11 ( i.e . t he  ne t  c o s t  o f t h e  USO s ho uld  b e  c a lc ula t e d  b a s e d  o n  t he  

d e s ig na t e d  a re a , w hic h  a t  t he  t im e  w a s  na t io na l) .  

4 B Ap p lic a t io n o f De c is io n 4 0  

4.23  De c is io n  40  p ro vid e s  t ha t  C o m Re g  w ill a s s e s s  w he t h e r t h e  ne t  c o s t  

s ig n ific a n t ly a ffe c t s  a  USP’s  p ro fit a b ilit y a nd / o r a b ilit y t o  e a rn  a  fa ir ra t e  o f 

 

 
23 Re s p o nse s  w e re  re c e ive d  fro m  Virg in ( fo rm e rly UPC) , Vo d a fo ne , BT, Ve rizo n , Ma g ne t  a nd  
Dig iw e b . Virg in , BT a nd  Ve rizo n w e re  t he  o n ly firm s  t o  fill-in  a ll t he  lis t e d  d a t a p o in t s , b ut  a ll 
fig ure s  w e re  b a s e d  o n  t he ir Iris h  g ro up -le ve l fina nc ia l a c c o unt s . 
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re t urn  o n  it s  c a p it a l e m p lo ye d .  

 

 
 De c is io n 4 0 : If t h e  p o s it ive  ne t  c o s t  is  no t  re la t ive ly s m a ll, C o m Re g  w ill 

a s s e s s  w he t he r o r no t  t h is  ne t  c o s t  s ig n ific a n t ly a ffe c t s  a  USP’s  
p ro fit a b ilit y a nd / o r a b ilit y t o  e a rn  a  fa ir ra t e  o f re t urn  o n  it s  c a p it a l 
e m p lo ye d . 

 
 

4 .24  C o ns is t e n t  w it h  De c is io n  40 , in  t h is  s e c t io n  w e  und e rt a ke  a n  a s s e s s m e nt  o f 

e ir’s  fina nc ia l p o s it io n , w it h  a  vie w  t o  e s t a b lis h ing  t he  e ffe c t  o f t h e  n e t  c o s t  

o n  e ir’s  p ro fit a b ilit y a nd  it s  a b ilit y t o  e a rn  a  fa ir ra t e  o f re t urn  o n  it s  c a p it a l 

e m p lo ye d .  

4 .25  As  p a rt  o f t h e  c o ns id e ra t io n  o f De c is io n  40 , a n  a s s e s s m e n t  o f e ir’s  fina nc ia l 

p o s it io n  re la t ive  t o  it s  c o m p e t it o rs  is  p re s e n t e d  in  s e c t io n  4D.4. 

4 .26  To  d o  t h is , w e  a s s e s s  e ir’s  le ve l o f p ro fit a b ilit y a nd  c a rry o u t  a  p ro fit a b ilit y 

a na lys is  b a s e d  o n  ROC E, w hic h  a ls o  re fle c t s  t h e  re q uire m e nt s  o f De c is io ns  42 

( i)  a nd  42 ( ii) : 

• De c is io n 4 2 ( i) : C ha ng e s  in  p ro f it a b ilit y, inc lud ing  a n und e rs t a nd ing  o f  

w he re  a  USP g e ne ra t e s  m o s t  o f  it s  p ro f it s  o ve r  t im e . He re  w e  a na lys e  

e ir’s  re t urn  o n  c a p it a l e m p lo ye d  re la t ive  t o  a  c o m p e t it ive  b e nc hm a rk, t o  

e s t a b lis h  t he  e ffe c t  o f t he  ne t  c o s t  o n  t h e  USP’s  p ro fit a b ilit y a nd  a b ilit y 

t o  e a rn  a  fa ir ra t e  o f re t urn  o n  it s  c a p it a l e m p lo ye d , a s  o ut line d  in  

De c is io n  40 . 

• De c is io n 4 2 ( ii) : C ha ng e s  in  a c c o unt ing  p ro f it s  a nd  re la t e d  f ina nc ia l 

m e a s ure s  e .g . e a rning s  b e fo re  in t e re s t , t a x, d e p re c ia t io n a nd  

a m o rt is a t io n ( ’EBITDA’)  a na lys is . He re  w e  lo o k a t  e ir’s  fixe d -line  b us ine s s  

p ro fit a b ilit y o n  t h e  b a s is  o f EBIT.  

4 .27 De c is io ns  42 ( i)  a nd  42 ( ii)  a re  furt he r c o ns id e re d  in  s e c t io n  4D.1. 

4 .28  As  s e t  o ut  in  s e c t io n  4A, in  c a rrying  o ut  o ur a s s e s s m e nt , w e  us e  t h e  fixe d -line  

m a rke t  a s  t h e  b a s is  fo r o ur a s s e s s m e nt  ( t he re b y a s s e s s ing  e ir’s  p ro fit a b ilit y 
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a nd  ra t e  o f re t urn  a t  it s  fixe d -line  b us ine s s  le ve l) ,24 a nd  c o ns id e r t he  

in fo rm a t io n  a va ila b le  up  t o  t h e  ye a r o f t h is  a p p lic a t io n .  

4 B.1 C ha ng e s  in  e ir ’s  a c c o unt ing  p ro f it s  

4 .29  In  20 10 / 11, e ir re p o rt e d  o p e ra t ing  p ro fit  (EBIT)  o f € 38 8 m  in  it s  fixe d -line  

b us ine s s , m e a s ure d  a s  re ve nue s  le s s  o p e ra t ing  c o s t s .  

4 .30  As  no t e d  e a rlie r, De c is io n  42 ( ii)  id e n t ifie s  a n  a na lys is  o f t h e  c ha ng e  in  EBITDA 

a s  a n  e xa m p le  o f a  m e a s ure  o f p ro fit s .25 Ano t h e r s t a nd a rd  fina nc ia l ind ic a t o r 

t o  m e a s ure  p ro fit a b ilit y is  EBIT, w hic h  is  EBITDA n e t  o f d e p re c ia t io n  a nd  

a m o rt is a t io n  e xp e ns e . Our a na lys is  o f t he  USP’s  fina nc ia l p o s it io n  fo c us e s  o n  

EBIT, ra t h e r t ha n  EBITDA, a s  EBIT is  a  m o re  c o m m o nly us e d  m e a s ure  o f 

o p e ra t ing  p ro fit .  

4 .31 In  t e rm s  o f a s s e s s ing  c h a ng e s  in  a c c o unt ing  p ro fit s  o r re la t e d  fina nc ia l 

m e a s ure s , it  ha s  n o t  b e e n  p o s s ib le  t o  c a rry o u t  a  like -fo r-like  c o m p a ris o n  o f 

e ir’s  re ve nue s  a nd  p ro fit a b ilit y in  20 10 / 11 a g a ins t  t h o s e  in  20 0 9 / 10 , d ue  t o  

c ha ng e s  in  t he  fo rm a t  o f t he  re g ula t o ry a c c o unt s . In  p a rt ic ula r, e ir’s  20 0 9 / 10  

re g ula t o ry a c c o unt s  w e re  d is a g g re g a t e d  in t o  Bus ine s s e s  a nd  Ac t ivit ie s  

c a t e g o rie s , w hils t  it s  h is t o ric a l-c o s t  re g ula t o ry a c c o unt s  fo r 20 10 / 11 w e re  

s p lit  in t o  Ma rke t  Gro up s  a nd  Ma rke t s  c a t e g o rie s .26 Furt he r in fo rm a t io n  o n  

d a t a  c o ns t ra in t s  is  s e t  o ut  in  Ap p e nd ix A2. 

4 .32  Ho w e ve r, a s  ind ic a t ive  a na lys is , Fig ure  4 .1 s h o w s  e ir’s  fixe d -line  EBIT fo r 

20 0 9 / 10  t o  20 10 / 11, w it h  a n  inc re a s e  in  t he  a b s o lut e  le ve l o f o p e ra t ing  p ro fit  

in  EBIT t e rm s , fro m  € 30 5m  t o  € 38 8 m , m e a s ure d  a s  re ve nue s  le s s  o p e ra t ing  

c o s t s .  

 

 
24 As  h ig h lig h t e d  in  s e c t io n  4A.2, t he re  a re  s o m e  c a t e g o rie s  o f p ro d uc t s  w it h in t he  fixe d -line  
m a rke t  t ha t  c o uld  b e  p o t e nt ia lly re m o ve d  b e c a us e  t he y m a y b e  d is s o c ia b le  fro m  t he  USO. 
Ho w e ve r, w e  ha ve  no t  b e e n a b le  t o  a s s e s s  t he  im p a c t  o f t his  d ue  t o  d a t a  a va ila b ilit y is s ue s .  
25 Co m Re g  (20 11) , o p  c it ., p . 8 7. 
26  Co m Re g  (20 10 ) , ‘Re s p o ns e  t o  c o ns ult a t io n  d o c um e nt  no . 0 9 / 75  a nd  fina l d ire c t io n a nd  
d e c is io n : a c c o unt ing  se p a ra t io n  a nd  c o s t  a c c o unt ing  re vie w  o f e irc o m  lim it e d ’, Re fe re nc e  No . 
10 / 6 7, De c is io n No . D0 8/ 10 , 31 Aug us t , p a ra . 1.8– 1.10 . Se e  a lso  Eirc o m  Lim it e d  (20 12) , o p . c it .  
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Fig ure  4 .1 e ir ’s  f ixe d -line  b us ine s s  EBIT 

 
So urc e : Oxe ra  a na lys is  b a s e d  o n  e ir’s  h is t o ric a l-c o s t  re g ula t o ry s e p a ra t e d  a c c o unt s  fo r t he  ye a r 
e nd ing  30  J une  20 11. 

4 B.2  C ha ng e s  in  p ro f it a b ilit y  

4 .33  In  a c c o rd a nc e  w it h  De c is io ns  40  a nd  42 ( i) , Oxe ra  ha s  und e rt a ke n  a na lys is  o f 

e ir’s  p ro fit a b ilit y in  o rd e r t o  a s s e s s  w he t he r e ir w a s  a b le  t o  e a rn  a  fa ir ra t e  o f 

re t urn  o n  it s  c a p it a l e m p lo ye d  in  20 10 / 11.  

4 .34  Sp e c ific a lly, w e  ha ve  c o m p a re d  t h e  ROC E m e a s ure  o f e ir’s  fina nc ia l re t u rns  

t o  a  c o m p e t it ive  b e nc h m a rk le ve l o f re t urn  o n  c a p it a l, a s  d e s c rib e d  b y 

C o m Re g ’s  e s t im a t e  o f e ir’s  w e ig h t e d  a ve ra g e  c o s t  o f c a p it a l (WAC C ) . We  

o b s e rve  t ha t  e ir’s  fixe d -line  b us ine s s  w a s  p ro fit a b le  o ve r t he  p e rio d  o f 

a na lys is  ( 20 10 / 11) .  

Wha t  is  ROC E?  

4 .35  ROC E is  a n  a c c o unt ing -b a s e d  fina nc ia l re t urns  m e t ric , w hic h  c a p t ure s  t he  

re la t io ns h ip  b e t w e e n  o p e ra t ing  p ro fit s  a nd  c a p it a l e m p lo ye d  in  a  b us ine s s . 

The  ROC E m e a s ure  is  w id e ly us e d , fo r e xa m p le , t o  a s s e s s  p ro fit a b ilit y in  

m a rke t  inve s t ig a t io ns  a nd  inq uirie s  ( e .g . b y t h e  Euro p e a n  C o m m is s io n  a nd  b y 

t he  C o m p e t it io n  a nd  Ma rke t s  Aut ho rit y (C MA)  in  t h e  UK) .  

4 .36  Oxe ra ’s  e s t im a t e  o f e ir’s  ROC E is  c a lc ula t e d  a s  t he  ra t io  o f it s  o p e ra t ing  

p ro fit s  (m e a s ure d  b y EBIT)  a nd  c a p it a l e m p lo ye d  (b a s e d  o n  h is t o ric a l-c o s t  
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a c c o unt ing , HC A, va lue s  o f a s s e t s ) 27 in  it s  fixe d -lin e  b us ine s s . Oxe ra  c a n  

re lia b ly e s t im a t e  e ir’s  ROC E s inc e  e ir’s  le ve l o f o p e ra t ing  p ro fit  a nd  c a p it a l 

e m p lo ye d  fo r it s  fixe d -line  b us ine s s  is  d e t a ile d  in  it s  HC A re g ula t o ry 

a c c o unt s . 

4 .37 The  ROC E c a n  t h e n  b e  c o m p a re d  t o  a  s uit a b le  c o m p e t it ive  b e nc hm a rk ( s e e  

t he  d e s c rip t io n  b e lo w  o f t h e  WAC C ) .  

Wha t  is  WAC C ?  

4 .38  The  WAC C  is  c o m m o nly us e d  b y re g ula t o rs  a nd  a ut ho rit ie s  in  c o m p e t it io n  

c a s e s  a s  a  b e nc hm a rk m e a s ure  o f t h e  re t u rn  t h a t  inve s t o rs  ( i.e . e q uit y 

o w ne rs  a nd  le nd e rs )  c a n  e xp e c t  fro m  inve s t ing  in  a  b us ine s s .28 The  WAC C  

re p re s e n t s  a n  inve s t o r's  o p p o rt un it y c o s t  o f a s s um ing  t he  ris k o f inve s t ing  in  

a  c o m p a ny, o r, in  o t h e r w o rd s , t h e  re t urn  t h a t  a n  inve s t o r w o uld  re q uire  t o  

fina nc e  a  c o m p a ny. It  t h e re fo re  p ro vid e s  a  na t ura l a nd  e c o no m ic a lly ro b us t  

b e nc hm a rk fo r a s s e s s ing  t h e  le ve l o f a  firm ’s  p ro fit a b ilit y. 

4 .39  In  p ric e  c o n t ro l d e c is io n s , re g ula t o rs  ( inc lud ing  C o m Re g )  t yp ic a lly us e  a  

WAC C  e s t im a t e  in  d e t e rm in ing  t he  a llo w e d  re t urn  t ha t  inve s t o rs  c a n  e a rn . In  

c o m p e t it io n  c a s e s , a u t h o rit ie s  t yp ic a lly us e  a  WAC C  e s t im a t e  a s  a  

b e nc hm a rk re t urn  in  e xa m in ing  w he t he r e xc e s s  p ro fit s  h a ve  b e e n , o r a re  

b e ing , e a rne d .  

The  us e  o f  ROC E a s  a  p ro f it a b ilit y m e a s ure  is  a p p ro p ria t e  

4 .40  In  t h e  c o n t e xt  o f t he  s p e c ific  a p p lic a t io n  o f D0 4/ 11, w e  c o ns id e r it  

a p p ro p ria t e  t o  us e  ROC E t o  m e a s ure  e ir’s  p ro fit a b ilit y. In  p a rt ic ula r, t h e  

c it a t io n  in  De c is io n  40  o f D0 4/ 11 re q uire s  a n  a s s e s s m e nt  o f a  USP’s  a b ilit y t o  

e a rn  a  ‘fa ir ra t e  o f re t urn  o n  c a p it a l e m p lo ye d ’, a nd  s o  is  c o ns is t e n t  w it h  

 

 
27 The s e  a re  va lue s  a s  re p o rt e d  b y e ir in  it s  h is t o ric a l-c o s t  re g ula t o ry s e p a ra t e d  a c c o unt s . 
De c is io n  1 o f D0 4/ 11 re q uire s  t ha t  t he  HCA m e t ho d o lo g y b e  us e d  t o  c a lc ula t e  t he  ne t  c o s t  o f t he  
USO. Re lying  o n  e ir’s  HCA p ro vid e s  a  ro b us t  a nd  a ud it a b le  b a s is  fo r a na lys is , w hile  e ns uring  
c o ns is t e nc y w it h  D04/ 11. 
28  Fo r e xa m p le , BEREC, in  it s  re sp o ns e  t o  t he  Euro p e a n Co m m is s io n , s t a t e d  t ha t : ‘WACC is  
g e ne ra lly re c o g nise d  a s  t he  b e s t  w a y t o  e va lua t e  t he  a llo w e d  re t urn  o n  t he  c a p it a l inve s t e d  in 
ne t w o rk in fra s t ruc t ure . It  is  re le va nt  fo r re g ula t o ry p urp o se s  a s  it  is  o ne  o f t he  m a in  e le m e nt s  in 
d e fin ing  c o s t -o rie n t e d  p ric e s , c a rrying  o ut  p ric e / m a rg in  s q ue e ze  t e s t s , inc lud ing  ERT a nd  
im p le m e nt ing  t he  re g ula t o ry a c c o unt ing  o b lig a t io ns .’ BEREC (20 18 ) , ‘BEREC Po s it io n  Pa p e r Inp ut  
t o  t he  Co m m is s io n’s  WACC c o ns ult a t io n  20 18’, 4  Oc t o b e r, Bo R (18 )  16 7. 
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und e rt a king  a  ROC E-b a s e d  a s s e s s m e nt  o f p ro fit a b ilit y.   

4 .41 The re  a re  m a ny re g ula t o ry b o d ie s  t ha t  u t ilis e  ROC E fo r p ro fit a b ilit y a na lys is . 

The  C MA in  t h e  UK is  o n e  s uc h  e xa m p le , a s  in  it s  g uid e line s , ROC E is  re fe rre d  

t o  a s  it s  t yp ic a l a p p ro a c h  t o  p ro fit a b ilit y a na lys is , s t a t ing  t ha t  ‘o rd ina rily, 

w he re  d a t a  p e rm it s , w e  us e  ROC E, a s  t h is  c a n  b e  c o m p ut e d  a nnua lly’.29 Th is  

a d va n t a g e  o f ROC E is  e s p e c ia lly p e rt ine n t  in  a n  a nnua l unfa ir b urd e n  

a s s e s s m e nt . 

4 .42  The re  a re  m ult ip le  p re c e d e n t s  o f ROC E b e ing  us e d  in  re le va n t  c o n t e xt s . Fo r 

e xa m p le , t h e  C MA (p re vio us ly t he  C o m p e t it io n  C o m m is s io n)  no t e d  in  it s  

m a rke t  inve s t ig a t io n  o f lo c a l b us  s e rvic e s  in  t h e  UK, t ha t  w h e re  a n  ind us t ry is  

m a t ure , o p e ra t o r’s  b us ine s s e s  a re  s t a b le  in  na t ure  a nd  t h e re  a re  d iffic ult ie s  

w it h  re g a rd  t o  d a t a , ROC E c a n  b e  t he  m o s t  ‘p ra c t ic a l a nd  s uit a b le ’ 

p ro fit a b ilit y m e a s ure .30 We  a ls o  n o t e  t ha n  in  a n  Offic e  o f C o m m unic a t io n  

(Ofc o m )  re vie w  o f m o b ile  ne t w o rk o p e ra t o rs  (MNOs )  in  t h e  UK, t h e  fina nc ia l 

re t urns  o f MNOs  a re  a s s e s s e d  us ing  ROC E re la t ive  t o  a  c o s t  o f c a p it a l s e t  b y 

Ofc o m .31 Fina lly, in  a  Po rt ug ue s e  s t a t e  a id  c a s e  t he  Euro p e a n  C o m m is s io n  

c o ns id e re d  ROC E re la t ive  t o  WAC C  a s  t h e  t e s t  o f a n  a irline ’s  a b ilit y t o  

‘g e n e ra t e  a  s uffic ie n t  re t urn  fro m  it s  o p e ra t io ns ’.32 

4 .43  A p ro fit a b ilit y a na lys is  b a s e d  o n  t he  in t e rna l ra t e  o f re t urn  ( IRR)  c o uld , in  

p rinc ip le , p ro vid e  a  c o n c e p t ua lly c o rre c t  a lt e rn a t ive . Ho w e ve r, fo r t h e  

p urp o s e s  o f t h e  a p p lic a t io n  o f De c is io n  40 , w e  c o ns id e r t ha t  it  is  a p p ro p ria t e  

t o  m e a s ure  p ro fit a b ilit y us ing  ROC E, ra t h e r t ha n  IRR-b a s e d  a na lys is , fo r t he  

fo llo w ing  re a s o ns . 

• IRR-b a s e d  p ro fit a b ilit y a na lys is  w o uld  id e a lly re q uire  t h e  us e  o f 

e c o n o m ic a lly m e a ning ful a s s e t  va lue s  in  t h e  a n a lys is , w it h  re fe re nc e  t o  

 

 
29  Co m p e t it io n  Co m m is s io n  (20 13) , ‘Guid e line s  fo r m a rke t  inve s t ig a t io ns : The ir ro le , p ro c e d ure s  
a s s e s s m e nt  a nd  re m e d ie s . CC3 (Re vis e d ) . Ap p e nd ix Q: Pro fit a b ilit y Me t ho d o lo g y’, Ap ril, p . Q7. 
30  Co m p e t it io n  Co m m is s io n  (20 11) , ‘Lo c a l b us  se rvic e s  m a rke t  inve s t ig a t io n’, 20  De c e m b e r, p . 10 -
3 .  
31 Ofc o m  (20 22) , ‘Ofc o m ’s  fut ure  a p p ro a c h  t o  m o b ile  m a rke t s  a nd  s p e c t rum , Co nc lus io ns  p a p e r’, 
6  De c e m b e r, p . 21. 
32 Euro p e a n  Co m m is s io n (20 21) , ‘Co m m is s io n  De c is io n  (EU)  2022/ 76 3  o n  t he  St a t e  a id  SA.6 0 16 5- 
20 21/ C (e x 20 21/ N)  w hic h Po rt ug a l is  p la nning  t o  im p le m e nt  fo r TAP SGPS’, 21 De c e m b e r, p a ra . 
229 . 

NON-C
ONFID

ENTIAL



   

 Oxe ra  unfa ir b urd e n  re p o rt  2010 / 11 26  
   

 

 

t he  va lue -t o -t h e -o w ne r rule  (w h e re b y t he  a s s e t s  a re  va lue d  o n  t he  b a s is  

o f t h e  c urre n t  c o s t  ra t h e r t ha n  t he  h is t o ric a l c o s t ) .33 Ho w e ve r, e ir re p o rt s  

t he  h is t o ric a l-c o s t  va lue s  o f it s  a s s e t s  o n ly in  it s  re g ula t o ry s e p a ra t e d  

a c c o unt s —info rm a t io n  o n  t h e  c urre n t  c o s t  o f it s  a s s e t s  is  no t  a va ila b le . 

Furt he rm o re , e ve n  if t ha t  in fo rm a t io n  w e re  a va ila b le , h is t o ric a l va lue s  

ne e d  t o  b e  us e d  t o  e ns ure  in t e rna l c o ns is t e nc y w it h  t h e  re q uire m e nt s  o f 

D0 4/ 11.  

• The  IRR p ro vid e s  a  life t im e  m e a s ure  o f p ro fit a b ilit y ( i.e . o ve r t h e  life t im e  

o f t h e  a s s e t s , o r t h e  inve s t m e nt  h o rizo n) , w hic h  is  no t  a p p ro p ria t e  fo r a n  

a nnua l unfa ir b urd e n  a s s e s s m e n t . In  t he  c urre n t  c o n t e xt  o f a s s e s s ing  

e ir’s  a b ilit y t o  b e a r t h e  n e t  c o s t  o f t h e  USO, w it h in  a n  a nnua l fund ing  

c yc le , it  is  a p p ro p ria t e  t o  fo c us  o n  t he  p ro fit a b ilit y a na lys is  fo r t h e  

s p e c ific  ye a r o f t h e  USO fund ing  a p p lic a t io n . Th e re b y, t h is  a lig ns  t h e  

fo c a l p o in t  o f t h e  p ro fit a b ilit y a na lys is  w it h  t h e  USO ne t  c o s t  c a lc ula t io n , 

w hic h  is  a s s e s s e d  w it h  re fe re nc e  t o  t he  USP’s  fina nc ia l ye a r. 

• IRR-b a s e d  p ro fit a b ilit y a na lys is  re q uire s  c a s h  flo w  d a t a , w hic h  is  no t  

p re s e n t e d  in  e ir’s  re g ula t o ry a c c o unt s  a nd  w o uld  t h e re fo re  re q uire  

furt he r e s t im a t io ns  a nd  a p p ro xim a t io ns .  

The  us e  o f  t he  WAC C  a s  t he  b e nc hm a rk t o  a s s e s s  p ro f it a b ilit y  

4 .44  Our vie w  is  t h a t  it  is  a p p ro p ria t e  t o  us e  t he  e x-a n t e  re g ula t e d  WAC C  fo r t he  

p urp o s e  o f t h e  p ro fit a b ilit y a na lys is  re q uire d  b y De c is io n  40 , a s  t h e  WAC C  

w a s  e s t im a t e d  s p e c ific a lly fo r e ir us ing  a s s um p t io ns  o f a  no t io na l e ffic ie n t  

re g ula t o ry ne t w o rk in  line  w it h  g o o d  re g ula t o ry p ra c t ic e . In  C o m Re g ’s  

a s s e s s m e nt , t h is  w a s  a n  a p p ro p ria t e  a nd  ro b us t  a llo w a nc e  o f t he  c o s t  o f 

c a p it a l.  

 

 
33 The  va lue -t o -t he -o w ne r rule  w o uld  va lue  t he  a s s e t s  a c c o rd ing  t o  t he ir c urre n t  c o s t . 
Sp e c ific a lly, t he  rule  va lue s  a s s e t s  a s  e it he r t he  m o d e rn  e q uiva le nt  a s s e t  (MEA)  ( t he  lo w e s t  c o s t  
o f p urc ha s ing  a s s e t s  t o d a y t ha t  c a n  d e live r t he  s a m e  s e t  o f g o o d s  a nd  s e rvic e s  a s  t he  e xis t ing  
a s s e t s ) , t he  p re s e nt  va lue  ( t he  e xp e c t e d  fut ure  c a s h flo w s  d is c o unt e d  a t  t he  a s s e t ’s  c o s t  o f 
c a p it a l)  o r t he  ne t  re a lis a b le  va lue  ( t he  p ric e  t he  a s s e t  w o uld  fe t c h if it  w e re  s o ld  t o d a y) . The  
MEA va lue  c o uld  b e  p ro xie d  b y t he  re p la c e m e nt  c o s t  o f t he  a s s e t s . Se e  Oxe ra  (200 3) , ‘As s e s s ing  
p ro fit a b ilit y in c o m p e t it io n  p o lic y a na lys is ’, Offic e  o f Fa ir Tra d ing , Ec o no m ic  Dis c us s io n Pa p e r 6 , 
J uly, p a ra . 4 .12. 
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4 .45  The  WAC C  d e c is io n  in  20 0 8  p ro vid e s  a n  a d e q ua t e  ris k-a d jus t e d  re t urn  fo r 

e ir’s  re g ula t e d  fixe d -line  b us ine s s , inc lud ing  USO a c t ivit ie s , w hic h  is  re le va n t  

fo r t he  p e rio d  und e r c o n s id e ra t io n  a s  it  w a s  c o ns t ruc t e d  t o  b e  a  fo rw a rd -

lo o king  e s t im a t e  a nd  C o m Re g  d id  no t  ( re ) s e t  a n  ( a nnua l)  re g ula t e d  WAC C  in  

20 10 / 11—t h e re fo re , t h e  20 0 8  d e c is io n  w a s  a ls o  a p p lie d  in  20 10 / 20 11.34 Fo r t h e  

p e rio d  o f 20 0 8  t o  20 14, C o m Re g  d e t e rm ine d  t ha t  e ir’s  re g ula t e d  WAC C  w a s  

10 .21%, t a ke n  fro m  a  ra n g e  o f 7.77– 11.0 8 %.35,36 ,37 

4 .46  As  t h is  WAC C  w a s  c a lc u la t e d  s p e c ific a lly fo r e ir, it s  us e  in  a na lys ing  e ir’s  

profitability is consistent with the requirements of the Base  case, as it 

reflects eir’s individual characteristics. 38 

4.47 In our view, a ROCE -based profitability analysis is a key indicator of eir’s 

ability to earn a fair rate of return on its capital employed.  As long as the 

actual returns earned by eir (i.e. its return on capital) are in excess of the 

WACC (i.e. the cost of capital) , this suggests that eir  is earning sufficient 

returns that an investor would require in order to undertake the investment.   

Pro fit a b ilit y a na lys is  

4 .48  Fig ure  4 .2 c o m p a re s  e ir’s  a c t ua l p ro fit a b ilit y (ROC E)  a g a ins t  t h e  c o m p e t it ive  

b e nc hm a rk re t urn  ( t h e  WAC C ) . It  s h o w s  t ha t  t h e  ROC E o f e ir’s  fixe d -line  

b us ine s s  in  20 10 / 11 w a s  26 .1%, e xc e e d ing  t h e  re g ula t e d  WAC C  o f 10 .21% b y 

15 .9  p e rc e n t a g e  p o in t s . To  furt he r c o n t e xt ua lis e  e ir’s  fina nc ia l p o s it io n , no t e  

t ha t : 

• t he  ROC E fo r it s  fixe d -line  b us ine s s  e xc e e d e d  no t  o n ly t he  p o in t  e s t im a t e  

o f t h e  a llo w e d  WAC C , b ut  a ls o  t he  up p e r e nd  o f t h e  WAC C  ra ng e  

e s t im a t e d  b y C o m Re g , b y 15  p e rc e n t a g e  p o in t s ; 

 

 
34 Co m Re g  (200 8 ) , ‘Re s p o ns e  t o  Co ns ult a t io n a nd  De c is io n No t ic e , Eirc o m ’s  Co s t  o f Ca p it a l”, 
Re fe re nc e  No . 08 / 35 , De c is io n  No . D0 1/ 0 8 , 22 Ma y. 
35 Co m Re g  (20 14) , ‘Co s t  o f Ca p it a l, Mo b ile  Te le c o m m unic a t io ns , Fixe d  Line  t e le c o m m unic a t io ns , 
Bro a d c a s t ing  (Ma rke t  A a nd  Ma rke t  B)’, Re fe re nc e  No . 14/ 136 , De c is io n  No . D15/ 14 , 18  De c e m b e r, 
p . 119 . 
36  The  20 08  WACC d e c is io n  w a s  no t  a p p e a le d  b y e ir, a nd  it  inc o rp o ra t e d  e vid e nc e  fro m  
e xt e ns ive  s t a ke ho ld e r e ng a g e m e nt  a nd  s ub m is s io ns . 
37 The  us e  o f a  ra ng e  in c a lc ula t ing  a  WACC is  c o m m o n p ra c t ic e . 
38  Ca se  C-389 / 0 8 , Ba s e  NV a nd  Ot he rs  vs  Minis t e rra a d , J ud g m e nt  o f t he  Co urt  o f J us t ic e  (Fo urt h 
Cha m b e r)  o f 6  Oc t o b e r 20 10 . 
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• fo r t he re  t o  b e  no  re t urn s  a b o ve  t he  WAC C , t he  ne t  c o s t  o f t h e  USO 

w o uld  ha ve  t o  ha ve  b e e n  a ro und  3 1 t im e s  h ig h e r o r, a lt e rna t ive ly, t h e  

a b s o lu t e  le ve l o f o p e ra t ing  p ro fit  (EBIT)  fo r it s  fixe d -line  b us ine s s  w o uld  

ha ve  t o  ha ve  b e e n  a ro und  6 1% lo w e r fo r t h e  a p p lic a t io n  p e rio d , 20 10 / 11. 

Fig ure  4 .2  e ir ’s  f ixe d -line  b us ine s s  ROC E b e nc hm a rke d  a g a ins t  t he  WAC C  

 
No t e : The  d a t a  s ho w n he re  is  no t  d ire c t ly c o m p a ra b le  t o  200 9 / 10  d ue  t o  c ha ng e s  in  t he  fo rm a t  
o f t he  re g ula t o ry a c c o unt s . 

So urc e : Oxe ra  a na lys is  b a s e d  o n  Co m Re g ’s  20 0 8  WACC d e t e rm ina t io ns  (Co m Re g  (200 8 ) , o p . 
c it .)  a nd  e ir’s  his t o ric a l-c o s t  re g ula t o ry s e p a ra t e d  a c c o unt s .  

4 .49  Fig ure  4 .3  illus t ra t e s  t he  im p a c t  o f t h e  n e t  c o s t  o f t h e  USO o n  t he  p ro fit a b ilit y 

o f e ir’s  fixe d -line  b us ine s s . Sp e c ific a lly, it  s h o w s  a  c o unt e rfa c t ua l s c e na rio , 

w he re b y if e ir ha d  no t  inc urre d  t h e  n e t  c o s t  o f p ro vid ing  t h e  USO, it s  ROC E 

w o uld  ha ve  b e e n  a p p ro xim a t e ly 0 .5% h ig h e r in  20 10 / 11. (No t e : e q uiva le n t ly, 

t h is  0 .5% e s t im a t e  c a n  b e  in t e rp re t e d  a s  t he  ne t  c o s t  a s  a  p ro p o rt io n  o f 

m e a n  c a p it a l e m p lo ye d .)  Th is  s ho w s  t ha t  t h e  p ro fit a b ilit y o f e ir’s  fixe d -line  

b us ine s s  w a s  no t  m a t e ria lly und e rm ine d  b y t he  ne t  c o s t  o f t h e  USO. We  no t e  

t ha t , c o nc e p t ua lly, t h e  c a p it a l e m p lo ye d  in  t he  c o unt e rfa c t ua l c o uld  c h a ng e , 

a lt h o ug h  t he re  is  no  e vid e nc e  a va ila b le  t o  a d jus t  t h is . Give n  t h e  la rg e  

p ro p o rt io n  o f a s s e t s  w hic h  a re  us e d  t o  s up p o rt  p ro d uc t s  a nd  s ub -p ro d uc t s  

t ha t  a re  n o t  d is s o c ia b le  fro m  t h e  USO, w e  c o ns id e r o ur a na lys is  t o  b e  a  g o o d  
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p ro xy o f t h e  im p a c t  o f t he  ne t  c o s t  o f t h e  USO o n  e ir’s  p ro fit a b ilit y. 

Fig ure  4 .3  e ir ’s  f ixe d -line  b us ine s s  ROC E inc lud ing  a nd  e xc lud ing  t he  ne t  
c o s t  o f  t he  USO 

 
So urc e : Oxe ra  a na lys is  b a s e d  o n  Co m Re g ’s  20 0 8  WACC d e t e rm ina t io ns  (Co m Re g  (200 8 ) , o p . 
c it .)  a nd  e ir’s  his t o ric a l-c o s t  re g ula t o ry s e p a ra t e d  a c c o unt s . 

4 .50  The  ROC E is  a  m e a s ure  o f a c c o unt ing  p ro fit a b ilit y fo r a  g ive n  p e rio d  o f t im e , 

t yp ic a lly a nnua l. As  p re vio us ly d e m o ns t ra t e d  in  Fig ure  4 .2, t h e  a na lys is  

ind ic a t e s  t ha t  e ir’s  fixe d -line  b us ine s s  a c h ie ve d  p ro fit s  fa r e xc e e d ing  t h e  

re g ula t e d  WAC C  in  20 10 / 11. Fo r e ir t o  a c h ie ve  re t urns  in  line  w it h  t h e  WAC C , 

t he  ne t  c o s t  w o uld  h a ve  t o  b e  a ro und  3 1 t im e s  h ig he r; o r, t h e  a b s o lu t e  le ve l 

o f o p e ra t ing  p ro fit  (m e a s ure d  a s  EBIT)  fo r t h e  fixe d -line  b us ine s s  w o uld  h a ve  

t o  b e  6 1% lo w e r. 

4 B.3  Sum m a ry o f  t he  a s s e s s m e nt  o f  De c is io n 4 0  

4 .51 Ove ra ll w e  c o ns id e r t ha t , fo r t he  ye a r 20 10 / 11 und e r a s s e s s m e nt , t h e  ne t  c o s t  

d id  no t  s ig n ific a n t ly a ffe c t  e ir’s  p ro fit a b ilit y a nd / o r a b ilit y t o  e a rn  a  fa ir ra t e  

o f re t urn  o n  it s  c a p it a l e m p lo ye d . Ind e e d , e ir’s  re t urns  w e re  in  e xc e s s  o f t he  

c o m p e t it ive  b e nc hm a rk o f a  ‘fa ir ra t e  o f re t urn ’ a s  m e a s ure d  b y t h e  

re g ula t e d  WAC C , inc lud ing  t he  up p e r e nd  o f t h e  WAC C  ra ng e  e s t im a t e d  b y 
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C o m Re g  fo r t h e  re le va n t  p e rio d . 

4 C  Ap p lic a t io n o f De c is io n 4 1 

4.52  De c is io n  41 re q uire s  a n  a s s e s s m e nt  o f e ir’s  a b ilit y t o  c o m p e t e  g o ing  fo rw a rd : 

 

 
 De c is io n 4 1 ( a m e nd e d ) : C o m Re g  w ill a s s e s s  w he t he r o r no t  s uc h  a  ne t  

c o s t  m a t e ria lly im p a c t s  a  USP’s  a b ilit y t o  c o m p e t e  o n  e q ua l t e rm s  w it h  
c o m p e t it o rs  g o ing  fo rw a rd . 

  

4 .53  To  a s s e s s  t h is , w e  p re s e n t  o p e ra t io na l m e t ric s  fo r 20 0 9 / 10  a nd  20 10 / 11, t o  

p ro vid e  a n  ind ic a t io n  o f e ir’s  o p e ra t io na l he a lt h , a s  a  p ro xy t o  a s s e s s  e ir’s  

a b ilit y t o  c o m p e t e  g o in g  fo rw a rd . Th is  is  s e t  o u t  in  s e c t io n  4C .1. 

4 .54  In  t h e  c irc um s t a nc e s , a n d  in  p a rt ic ula r g ive n  t he  lo ng  t im e  b e t w e e n  t h e  ye a r 

b e ing  a s s e s s e d  a nd  w he n  t he  a s s e s s m e nt  is  t a king  p la c e , w e  ha ve  b e e n  

ins t ruc t e d  b y C o m Re g  t o  c h e c k t he  re s ult s  o f t h e  a na lys is  o f De c is io n  41, s e t  

o ut  in  s e c t io n  4C .1, w it h  t he  re s ult s  o f t he  s a m e  a na lys is  us ing  t h e  a c t ua l 

d a t a  a va ila b le  t o  d a t e  ( up  un t il t h e  la t e s t  full fina nc ia l ye a r o f 20 21/ 22) . Th is  

is  s e t  o u t  in  s e c t io n  4C .2. 

4 .55  A c o m p a ris o n  o f e ir’s  p e rfo rm a nc e  re la t ive  t o  t h a t  o f it s  c o m p e t it o rs  is  s e t  

o ut  in  s e c t io n  4D.4, a s  p a rt  o f t he  a s s e s s m e nt  o f De c is io n  42. 

4 C .1 An a s s e s s m e nt  o f  e ir ’s  o p e ra t io na l p e rfo rm a nc e , 2009/ 10– 20 10/ 11 

4 .56  To  e va lua t e  e ir’s  a b ilit y t o  c o m p e t e  g o ing  fo rw a rd , w e  ha ve  c a rrie d  o u t  a n  

a s s e s s m e nt  o f w he t he r t he re  is  a ny ind ic a t io n  t ha t  t he  USO ne t  c o s t  a ffe c t e d  

e ir’s  e c o no m ic  a nd  fina nc ia l s it ua t io n  d uring  20 0 9 / 10 – 20 10 / 11.  

4 .57 We  d o  t h is  b y p re s e n t ing  fina nc ia l m e t ric s  in  re la t io n  t o  e ir’s  o p e ra t io na l 

he a lt h  in  20 0 9 / 10  a nd  20 10 / 11, a s  a  p ro xy t o  a s s e s s  it s  a b ilit y t o  c o m p e t e  

g o ing  fo rw a rd . Th is  is  s e t  o ut  in  Ta b le  4 .2. 
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Ta b le  4 .2 e ir ’s  o p e ra t io na l p e rfo rm a nc e  in  2009 / 10  a nd  2010/ 11 

Ind ic a t o r 2009/ 10  le ve l 2010/ 11 le ve l 

Ge a ring  41% 170 % 

Divid e nd  € 155m  € 0 m  

CAPEX € 153m  € 10 9 m  

Cre d it  ra t ing  N/ A N/ A 

Ca s h  ra t io  ( liq uid it y)  0 .35 0 .13 

Quic k ra t io  ( liq uid it y)  0 .75 0 .21 

Curre n t  ra t io  ( liq uid it y)  0 .78  0 .21 

No t e : Me t ric s  a re  p re se nt e d  a t  t he  g ro up  le ve l, w it h  t he  e xc e p t io n  o f CAPEX w hic h  is  p re se nt e d  
a t  t he  fixe d -line  le ve l. Ge a ring  is  c a lc ula t e d  a s  ne t  d e b t  /  (ne t  d e b t  + t o t a l e q uit y) , w he re  ne t  
d e b t  is  t o t a l lia b ilit ie s  m inus  c a s h  a nd  c a s h  e q uiva le n t s . Fo r e xa m p le , in  20 10/ 11, e ir’s  ne t  d e b t  
w a s  €3 ,332m  a nd  it s  e q uit y w a s  -€ 1371m , he nc e  t he  c a lc ula t io n  € 3,332m  /  (€ 3,332m  –  € 1,371m )  
s ho w s  t ha t  ne t  d e b t  w a s  170 % o f t he  va lue  o f t he  firm ’s  t o t a l a s s e t  b a se . The  c a s h  ra t io  is  a  
liq uid it y m e a s ure  t ha t  s ho w s  a  c o m p a ny's  a b ilit y t o  c o ve r it s  s ho rt -t e rm  o b lig a t io ns  us ing  o n ly 
c a s h  a nd  c a s h  e q uiva le nt s . The  q uic k liq uid it y ra t io  d e t e rm ine s  a  d e b t o r's  c a p a c it y t o  p a y o ff 
c urre n t  d e b t  o b lig a t io ns  w it ho ut  ne e d ing  t o  ra ise  e xt e rna l c a p it a l. The  c urre nt  ra t io  is  a  liq uid it y 
ra t io  t ha t  m e a s ure s  a  c o m p a ny's  a b ilit y t o  p a y s ho rt -t e rm  o b lig a t io ns  o r t ho se  d ue  w it hin  o ne  
ye a r. Fo r t he  c urre n t  ra t io , a  ra t io  b e lo w  1 ind ic a t e s  t ha t  t he  t o t a l c urre nt  a s s e t s  a re  ins uffic ie n t  
t o  c o ve r s ho rt -t e rm  lia b ilit ie s . 

So urc e : e irc o m  Lim it e d  (20 11) , ‘Fina nc ia l St a t e m e nt s ’. 

4 .58  Ba s e d  o n  t he  in fo rm a t io n  a va ila b le  in  re s p e c t  o f 20 10 / 11, Ta b le  4 .2 s h o w s  

t ha t  e ir: 

• w a s  h ig h ly ind e b t e d , d e m o ns t ra t e d  b y a  h ig h  g e a ring  o f 170 % in  20 10 / 11. 

Th is  s ho w s  t ha t  e ir’s  d e b t  lia b ilit ie s  w e re  g re a t e r t h a n  it s  t o t a l va lue  o f 

e q uit y; 

• w a s  una b le  t o  p a y d ivid e nd s  in  20 10 / 11;  

• w a s  a b le  t o  und e rt a ke  s o m e  C APEX inve s t m e n t , a lb e it  a  re d uc t io n  t o  t he  

le ve l o b s e rve d  in  20 0 9 / 10 ; a nd  

• ha d  p o o r liq uid it y c o ve ra g e  ra t io s . C a s h , q uic k a nd  c urre n t  ra t io s  a re  

us e d  t o  a s s e s s  a  firm ’s  a b ilit y t o  re p a y it s  s h o rt -t e rm  d e b t s . A va lue  o f 

le s s  t ha n  o ne  fo r t he  c urre n t  ra t io  ind ic a t e s  t h a t  t he  t o t a l c urre n t  a s s e t s  

a re  ins uffic ie n t  t o  c o ve r s ho rt -t e rm  lia b ilit ie s .  

4 .59  Due  t o  d a t a  a va ila b ilit y, w e  a re  n o t  a b le  t o  c o m m e nt  o n  e ir’s  c re d it  ra t in g  in  

20 11, a s  t h is  in fo rm a t io n  is  o n ly a va ila b le  fro m  20 12 o nw a rd s  ( s e e  c o m m e nt s  

NON-C
ONFID

ENTIAL



   

 Oxe ra  unfa ir b urd e n  re p o rt  2010 / 11 32 
   

 

 

o n  d a t a  c o ns t ra in t s  in  Ap p e nd ix A2) . 

4 .6 0  While  it  is  a p p a re n t  t ha t  e ir fa c e d  fina nc ia l c ha lle ng e s  in  20 10 / 11, w e  o b s e rve  

t ha t , b a s e d  o n  o ur a na lys is  a b o ve , t he  e vid e nc e  d o e s  no t  s h o w  a  c a us a l link 

b e t w e e n  t he  fina nc ia l d is t re s s  a nd  c ha lle ng e s  e xp e rie nc e d  b y e ir a nd  t h e  

USO ne t  c o s t . 

4 C .2  An a s s e s s m e nt  o f  e ir ’s  o p e ra t io na l p e rfo rm a nc e  in  2009 / 10 – 2021/ 22 

4 .6 1 As  m e nt io ne d  e a rlie r, w e  ha ve  b e e n  ins t ruc t e d  b y C o m Re g  t o  c he c k w h e t h e r 

De c is io n  41 is  m e t , w it h  re fe re nc e  t o  a  lo ng e r p e rio d  o f a na lys is  ( a s  

und e rt a ke n  in  s e c t io n  4C .1) , i.e . us ing  t h e  d a t a  o n  o p e ra t io na l p e rfo rm a nc e  

a va ila b le  t o  d a t e  ( up  un t il t he  la t e s t  full fina nc ia l ye a r o f 20 21/ 22) . Th is  is  

p re s e n t e d  in  Ta b le  4 .3  b e lo w .
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Ta b le  4 .3  e ir ’s  o p e ra t io na l p e rfo rm a nc e , 2009/ 10– 2021/ 22 

Ind ic a t o r 2009 / 10 2010/ 11  2011/ 12 2012/ 13 2013/ 14  2014 / 15 2015/ 16  2016 / 17 2017/ 18  2018 / 19  2019 / 20 2020/ 21 2021/ 22 

Ge a ring  41% 170 % 122% 132% 126 % 130 % 133% 140 % 134% 138 % 125% 133% 121% 

Divid e nd  € 155m  € 0  € 0  € 0  € 0 m  € 1m  € 1m  € 1m  € 1m  € 400 m  € 8 0m  € 450 m  € 8 0 0m  

CAPEX € 153m  € 10 9 m  € 176 m  € 247m  € 26 1m  € 235m  € 246 m  € 249 m  € 28 0 m  € 239 m  € 230m  € 339m  € 238 m  

Ca s h   
ra t io  

0 .35 0 .13 0 .56  0 .6 3 0 .36  0 .37 0 .30  0 .27 0 .37 0 .41 0 .44 0 .48  0 .8 3 

Quic k  
ra t io  

0 .75 0 .21 0 .9 4 1.0 8  0 .75 0 .8 2 0 .75 0 .6 5 0 .75 0 .77 0 .73 0 .79  1.16  

Curre nt  
ra t io  

0 .78  0 .21 1.0 1 1.14  0 .8 0  0 .8 6  0 .79  0 .72 0 .78  0 .8 8  0 .9 5 0 .9 0  1.35 

No t e : Me t ric s  a re  p re se nt e d  a t  t he  g ro up  le ve l, w it h  t he  e xc e p t io n  o f CAPEX w hic h  is  p re se nt e d  a t  t he  fixe d -line  le ve l. Ge a ring  is  c a lc ula t e d  a s  ne t  d e b t  /  (ne t  d e b t  + 
t o t a l e q uit y) , w he re  ne t  d e b t  is  t o t a l lia b ilit ie s  m inus  c a s h  a nd  c a s h  e q uiva le n t s . Fo r e xa m p le , in  20 10 / 11 e ir’s  ne t  d e b t  w a s  € 3 ,332m  a nd  it s  e q uit y w a s  -€ 1,371m , 
he nc e  t he  c a lc ula t io n  € 3 ,332m  /  (€ 3,332m  –  € 1,371m )  s ho w s  t ha t  ne t  d e b t  w a s  170 % o f t he  va lue  o f t he  firm ’s  t o t a l a s s e t  b a se . The  c a s h  ra t io  is  a  liq uid it y m e a s ure  
t ha t  s ho w s  a  c o m p a ny's  a b ilit y t o  c o ve r it s  s ho rt -t e rm  o b lig a t io ns  us ing  o nly c a s h a nd  c a s h  e q uiva le nt s . The  q uic k liq uid it y ra t io  d e t e rm ine s  a  d e b t o r's  c a p a c it y t o  
p a y o ff c urre n t  d e b t  o b lig a t io ns  w it ho ut  ne e d ing  t o  ra is e  e xt e rna l c a p it a l. The  c urre nt  ra t io  is  a  liq uid it y ra t io  t ha t  m e a sure s  a  c o m p a ny's  a b ilit y t o  p a y s ho rt -t e rm  
o b lig a t io ns  o r t ho s e  d ue  w it hin  o ne  ye a r. Fo r t he  c urre n t  ra t io , a  ra t io  b e lo w  1 ind ic a t e s  t ha t  t he  t o t a l c urre n t  a s s e t s  a re  ins uffic ie nt  t o  c o ve r s ho rt -t e rm  lia b ilit ie s .  

So urc e : e irc o m  Lim it e d  (20 11) , ‘Fina nc ia l St a t e m e nt s ’; Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d , a nnua l re p o rt s  fo r b o nd ho ld e rs  (ye a rs  e nd ing  20 13  t o  20 22) .
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4 .6 2  Our re vie w  ha s  b e e n  in fo rm e d  b y a n  a s s e s s m e n t  o f p rim a ry s o urc e s  inc lud ing  

e ir’s  a nnua l re p o rt s , s t a t ut o ry a nd  re g ula t o ry a c c o unt s , a nd  b o nd  

p ro s p e c t us e s , a s  w e ll a s  ind e p e nd e n t  s e c o nd a ry s o urc e s  s uc h  a s  re p o rt s  b y 

c re d it  ra t ing  a g e nc ie s  (Mo o d y’s , S&P a nd  Fit c h) , e q uit y a na lys t s  a nd  ne w s  

o ut le t s .  

4 .6 3  The re  a re  s o m e  d a t a  a va ila b ilit y c o ns t ra in t s  re la t ing  t o  t h is  p e rio d ; 

s p e c ific a lly, w e  n o t e  t ha t  c re d it  ra t ing  a g e nc ie s  a nd  e q uit y a na lys t s  c o ve r e ir 

fro m  20 12 o nw a rd s , a ft e r Mo c e ir Ho ld ing  ( Ire la nd )  Lt d . (Eirc o m )  w a s  c re a t e d  

fo llo w ing  t he  d e b t  re s t ruc t uring  o f ERC  Ire la nd  Pre fe rre d  Eq uit y Lim it e d  a nd  

re la t e d  c o m p a nie s  in  J une  20 12. Ap p e nd ix A2 s e t s  o ut  d a t a  c o ns t ra in t s . 

4 .6 4  While  lo o king  o ve r t h is  t im e  ho rizo n , w e  o b s e rve  t ha t  e ir inc re a s e d  it s  

inve s t m e nt s  ( s uc h  a s  in  fib re ) , a nd  im p ro ve d  it s  fina nc ia l he a lt h  w it h  a  

g ra d ua l im p ro ve m e n t  o f it s  c re d it w o rt h ine s s .39 Th e re fo re , t he  fo llo w ing  ke y 

find ing s  a re  s up p o rt e d . 

1 The  USO ne t  c o s t  ha s  n o t  p re ve n t e d  e ir fro m  und e rt a king  ne c e s s a ry 

inve s t m e nt s . 

2  The re  is  n o  a va ila b le  e vid e nc e  o f a  c a us a l link b e t w e e n  t he  fina nc ia l 

c ha lle ng e s  e xp e rie nc e d  b y e ir, t h a t  ha ve  b e e n  o b s e rve d  o ve r t im e , 

a nd  t h e  USO ne t  c o s t . 

3  The  USO ne t  c o s t  ha s  n o t  im p e d e d  e ir fro m  m a king  im p ro ve m e nt s  t o  

it s  fina nc ia l he a lt h  o ve r t im e . 

The  USO ha s  no t  p re ve nt e d  e ir  f ro m  und e rt a king  ne c e s s a ry inve s t m e nt s  

4 .6 5  The  C J EU jud g m e nt  h ig h lig h t s  t he  im p o rt a nc e  o f c o ns id e ring  t h e  im p a c t  o f 

t he  USO o n  e ir’s  a b ilit y t o  fina nc e  it s  inve s t m e nt  in  ne w  t e c hn o lo g ie s  a nd  

m a rke t s . Sim ila rly, Base and others 40  re q uire s  t ha t  q ua lit y o f e q uip m e n t  

s ho uld  b e  c o ns id e re d  a s  o ne  o f t he  c ha ra c t e ris t ic s  t o  b e  t a ke n  in t o  a c c o unt  

w he n  c o ns id e ring  if t h e  USO ne t  c o s t  is  e xc e s s ive  in  vie w  o f t h e  USP’s  a b ilit y 

 

 
39  Fo r e xa m p le , S&P Glo b a l Ra t ing s  (20 17) , ‘Iris h  Te le c o m s  Gro up  Eir Up g ra d e d  To  'B+' On 
Co nt inue d  Im p ro ve m e nt  In Cre d it  Qua lit y; Out lo o k St a b le ’, p p . 3– 4 . 
40  Ca se  C-389 / 0 8 , Ba s e  NV a nd  Ot he rs  vs  Minis t e rra a d , J ud g m e nt  o f t he  Co urt  o f J us t ic e  (Fo urt h 
Cha m b e r)  o f 6  Oc t o b e r 20 10 . 
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t o  b e a r it .  

 

 

[…] It  c a nno t  b e  rule d  o ut  t h a t  t h e  b urd e n  w hic h  t h e  ne t  c o s t  o f 
un ive rs a l s e rvic e  o b lig a t io ns  re p re s e n t s  fo r s uc h  a  p ro vid e r p re ve n t s , o r 
m a ke s  m o re  d iffic ult  o r m o re  c o m p lic a t e d , t h e  f ina nc ing  o f  inve s t m e nt s  
in  ne w  t e c hno lo g ie s  o r  re la t e d  m a rke t s , inve s t m e nt s  w hic h  it s  
c o m p e t it o rs  m ig h t  p o s s ib ly b e  in  a  p o s it io n  t o  m a ke  a nd  w hic h  a re  
t he re fo re  like ly t o  p ro c ure  s ig n ific a n t  c o m p e t it ive  a d va n t a g e s  fo r t ho s e  
c o m p e t it o rs . 

 C J EU jud g m e nt , p a ra  4 9  [e m p ha s is  a d d e d ]  

 

4 .6 6  We  o b s e rve  t h a t  e ir la un c he d  a  num b e r o f inve s t m e nt  p ro g ra m m e s  o ve r t he  

e xt e nd e d  p e rio d  und e r c o ns id e ra t io n . Fig ure  4 .4  s ho w s  e ir’s  le ve l o f C APEX in  

it s  fixe d -line  b us ine s s  fo r t h e  p e rio d  FY20 0 9 / 10 – 20 21/ 22.  

4 .6 7 It  is  e vid e n t  t ha t  e ir inc re a s e d  it s  C APEX fro m  € 153m  in  FY20 0 9 / 10  t o  b e t w e e n  

€ 230 m  a nd  € 339 m  d urin g  t h e  p e rio d  o f FY20 12/ 13– 20 21/ 22. The  t o t a l C APEX 

in  e ir’s  fixe d -line  b us ine s s  d uring  t h e  e n t ire  p e rio d  FY20 0 9 / 10 – 20 21/ 22 s um s  

t o  € 3b n .41  

  

 

 
41e irc o m  Lim it e d  (20 11) , 'Fina nc ia l St a t e m e nt s ', p  41; Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d  (20 13) , 
‘Annua l Re p o rt  fo r Bo nd ho ld e rs  Ye a r End e d  J une  30 , 20 13’, p 156 ; Eirc o m  Ho ld ing s  ( Ire la nd )  
Lim it e d  (20 15) , ‘Annua l Re p o rt  fo r Bo nd ho ld e rs  Ye a r End e d  J une  30 , 20 15’, p . 164; Eirc o m  Ho ld ing s  
( Ire la nd )  Lim it e d  (20 17) , ‘Annua l Re p o rt  fo r Bo nd ho ld e rs  Ye a r End e d  J une  30 , 20 17’, p . 16 7; Eirc o m  
Ho ld ing s  ( Ire la nd )  Lim it e d  (2019 ) , ‘Annua l Re p o rt  fo r Bo nd ho ld e rs  Ye a r End e d  J une  30 , 20 19 ’, p . 
10 7; Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d  (20 22) , ‘Annua l Re p o rt  fo r Bo nd ho ld e rs  fo r t he  Fina nc ia l 
Pe rio d  e nd e d  31 De c e m b e r 2021’, p . 110 . Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d  (20 23) , ‘Annua l Re p o rt  
fo r Bo nd ho ld e rs  fo r t he  Fina nc ia l Pe rio d  e nd e d  31 De c e m b e r 20 22’, p . 6 0 .  
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Fig ure  4 .4  e ir ’s  C APEX in it s  f ixe d -line  b us ine s s  

 
No t e : e ir’s  t o t a l CAPEX o f t he  fixe d -line  b us ine s s  is  t he  s um  o f CAPEX inc urre d  fo r in t a ng ib le  
a s s e t s  a nd  p ro p e rt y, p la nt  a nd  e q uip m e nt .  

So urc e : e irc o m  Lim it e d  (20 11) , ‘Fina nc ia l St a t e m e nt s ’, p . 41; Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d , 
a nnua l re p o rt s  fo r b o nd ho ld e rs  (ye a rs  e nd ing  20 13  t o  20 22) . 

4 .6 8  This  e vid e nc e  ind ic a t e s  t ha t , d e s p it e  t he  re q uire m e nt  t o  p ro vid e  t h e  USO, e ir 

ha s  b e e n  a b le  t o  inc re a s e  inve s t m e nt  s p e c ific a lly in  it s  fixe d -line  b us ine s s  

a nd  o ve ra ll in  a re a s  s uc h  a s  s o ft w a re , b a nd w id t h , lic e nc e s  a nd  

in fra s t ruc t ure . e ir it s e lf s t a t e d  t h a t  it  fina nc e d  it s  C APEX fro m  c a s h  o n  h a nd  

a nd  c a s h  flo w  fro m  o p e ra t io ns .42 It s  a b ilit y t o  us e  in t e rna l fina nc ing  t o  fund  

la rg e  c a p it a l inve s t m e nt s  o ve r t he  e xt e nd e d  p e rio d  und e r c o ns id e ra t io n  is  

a ls o  e vid e nc e d  b y it s  e xp e c t a t io ns  b o t h  o f fund ing , a nd  o f b e ing  in  a  p o s it io n  

t o  fund , C APEX p ro g ra m m e s  ro lling  o ut , inc lud ing  t h e  Ne xt  Ge ne ra t io n  Ac c e s s  

Ne t w o rk (NGA ne t w o rk)  a nd  e nha nc ing  c urre n t  s e rvic e s , IT c a p a b ilit ie s  a nd  

TV t h ro ug h  ‘c a s h  o n  h a nd  a nd  c a s h  flo w  fro m  o p e ra t io ns ’.43 

4 .6 9  In  a d d it io n , a  re vie w  o f s e c o nd a ry s o urc e s  s ug g e s t s  t ha t  e ir ha s  s uc c e s s fully 

c a rrie d  o ut  n e c e s s a ry in ve s t m e nt  s inc e  20 12, w h ic h  ha s  b e e n  w e ll re g a rd e d  

 

 
42 Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d  (20 13) , ‘Annua l Re p o rt  fo r Bo nd ho ld e rs  Ye a r End e d  J une  30 , 
20 13’, p . 14 . 
43 Ib id . 
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b y ra t ing  a g e nc ie s .44 Ove ra ll, t he  s ig n ific a n t  inve s t m e nt  p ro g ra m m e  s inc e  

20 12, a nd  it s  re s ult ing  p o s it ive  c o ns e q ue nc e s , a re  e vid e n t  in  t h e  c o m m e nt a ry 

o f s e ve ra l ind e p e nd e n t  s o urc e s . Be s id e s  Fit c h’s  20 12 s t a t e m e nt  t ha t  

unc o ns t ra ine d  c o m p e t it o rs  c a n  inve s t  in  t h e  m o s t  p ro fit a b le  p a rt s  o f t h e  

m a rke t ,45 t h e  s e c o nd a ry s o urc e s  d o  no t  m a ke  re fe re nc e  t o  t he  USO a s  a  

fa c t o r a ffe c t ing  e ir’s  inve s t m e nt  p la ns  t o  c o m p e t e  in  t he  m a rke t  a nd  it s  

fina nc ia l p o s it io n .  

4 .70  As  p a rt  o f t h e  C o m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  20 24 , e ir’s  

c o m p e t it o rs  w e re  a s ke d  t o  p ro vid e  d a t a  o n  p ro p e rt y, p la n t  a nd  e q uip m e nt  

(PPE)  a nd  in t a ng ib le  a s s e t  C APEX a s  w e ll a s  d e p re c ia t io n  a nd  a m o rt is a t io n  

e xp e ns e s  fo r t he ir fixe d -line  b us ine s s e s . Suc h  in fo rm a t io n  w o uld  a llo w  fo r a  

c o m p a ris o n  o f e ir’s  a b ilit y t o  inve s t  re la t ive  t o  c o m p e t it o rs  a nd  w o uld  a c t  a s  

a  p ro xy fo r q ua lit y o f e q uip m e nt  a t  t h e  re le va n t  m a rke t  le ve l. Ho w e ve r, 

o p e ra t o rs  w e re  una b le  t o  p ro vid e  t h is  d a t a  fo r t he ir fixe d -line  b us ine s s e s  a nd  

s o  a  d ire c t  c o m p a ris o n  o f inve s t m e nt s  b e t w e e n  o p e ra t o rs  in  t h e  fixe d -line  

m a rke t  w a s  no t  p o s s ib le . In  t h e  a b s e nc e  o f t h is  in fo rm a t io n , w e  ha ve  

und e rt a ke n  t h e  fo llo w ing  a na lys is  fo r t h e  w id e r t e le c o m m unic a t io ns  m a rke t , 

b a s e d  o n  t he  Iris h  g ro up -le ve l, d e s p it e  t h is  no t  b e ing  t h e  re le va n t  m a rke t  fo r 

t he  p ro vis io n  o f t he  USO. He nc e , re m a in ing  c o ns c io us  o f t he  lim it a t io ns  o f t h is  

a na lys is , a  c o m p a ris o n  o f C APEX re la t ive  t o  re ve nue s , a s  w e ll a s  C APEX 

re la t ive  t o  d e p re c ia t io n  a nd  a m o rt is a t io n , a t  t h e  Iris h  g ro up -le ve l o ve r t h e  

p e rio d  20 10 / 11– 20 15/ 16  is  p re s e n t e d  in  Fig ure  4 .5  fo r e ir, UPC , Ve rizo n  a n d  

BT.46  

4 .71 Ana lys is  o f Iris h  g ro up -le ve l d a t a  fo r t h is  p e rio d  s ho w s  t ha t  a t  20 %, e ir’s  

 

 
44 Fo r e xa m p le , Mo o d y’s  (20 12)  no t e d  t he  p o t e n t ia l fo r e ir t o  s t re ng t he n it s  c o m p e t it ive  p o s it io n  
o ve r t im e  a nd  im p ro ve  it s  lo ng -t e rm  s us t a ina b ilit y t hro ug h  it s  a c c e le ra t e d  inve s t m e nt  p la n. 
Eq uit y a na lys is  re p o rt e d  t ha t  e ir re s p o nd e d  t o  it s  d e c lining  m a rke t  s ha re s  b y la unc hing  a  € 400 m  
CAPEX p ro g ra m m e  o ve r five  ye a rs  t o  up g ra d e  it s  fib re  ne t w o rk. S&P Glo b a l Ra t ing s  (20 17)  no t e d  
t ha t  ‘e ir's  inve s t m e nt s  in  it s  fib re  ne t w o rk s up p o rt  it s  p o s it io n in t he  fixe d  b ro a d b a nd  m a rke t , a nd  
s ho uld  a s s is t  furt he r g ro w t h , o ffs e t t ing  t he  d e c lin ing  le g a c y vo ic e  re ve nue s . Mo o d y’s  (20 12) , 
‘Ra t ing  Ac t io n : Mo o d y's  a s s ig ns  Ca a 1 ra t ing  t o  Eirc o m 's  ne w  ho ld ing  c o m p a ny; s t a b le  o ut lo o k’, p . 
1; S&P Glo b a l Ra t ing s  (20 17) , ‘Iris h  Te le c o m s  Gro up  Eir Up g ra d e d  To  'B+' On Co nt inue d  
Im p ro ve m e nt  In  Cre d it  Qua lit y; Out lo o k St a b le ’, p p . 3– 4 . 
45 Fit c h  (20 12) , ‘Fit c h  As s ig ns  Eirc o m  'B-' IDR; Out lo o k Ne g a t ive ’. 
46  In  re s p o ns e  t o  t he  Co m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h 20 24, Virg in ( fo rm e rly 
UPC) , Ve rizo n a nd  BT w e re  t he  o nly firm s  t o  p ro vid e  t he  ne c e s s a ry in fo rm a t io n t o  c a rry o ut  t h is  
a na lys is  a s  o f 23 Ma y 20 24 . 
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C APEX /  re ve nue s  ra t io  is  g re a t e r t h a n  t ha t  o f UPC , Ve rizo n  a nd  BT, w hils t , a t  

8 6 % it s  C APEX /  d e p re c ia t io n  a nd  a m o rt is a t io n  ra t io  is  s ig n ific a n t ly h ig h e r 

t ha n  UPC ’s  ( 6 4%)  b ut  lo w e r t ha n  t ha t  o f Ve rizo n  (9 2%)  a nd  BT (10 8 %) . He nc e , 

w it h  t h e  e xc e p t io n  o f BT, a ll o p e ra t o rs  h a d  a  C APEX /  d e p re c ia t io n  a nd  

a m o rt is a t io n  ra t io  b e lo w  10 0 %, e vid e nc ing  t ha t  fo r e a c h  o f t h e m  t he ir a s s e t  

b a s e  w a s  s hrinking  o ve r t he  a s s e s s e d  p e rio d . Th is  p ro vid e s  ind ic a t ive  

e vid e nc e  t h a t  e ir w a s  a b le  t o  c o m p e t e  o n  e q ua l t e rm s  w it h  it s  c o m p e t it o rs . 

Ho w e ve r, b e c a us e  d a t a  fo r a ll o p e ra t o rs  is  a t  t h e  Iris h  g ro up -le ve l, t he  

a na lys is  is  no t  d ire c t ly a p p lic a b le  t o  t he  re le va n t  m a rke t  s c o p e  ( s inc e  it  

inc lud e s  in fo rm a t io n  b e yo nd  t he  fixe d -line  m a rke t ) . Furt he rm o re , d ue  t o  t he  

s ize  o f e ir’s  fixe d  ne t w o rk a nd  t he  c o m p a ris o n  o f inve s t m e n t  le ve ls  w it h  o t h e r 

o p e ra t o rs —w hic h  a t  t h e  t im e  o p e ra t e d  p rim a rily a s  re s e lle rs  a nd  w e re  

t he re b y p re s um a b ly le s s  c a p it a l-in t e ns ive  in  t h is  b us ine s s  s e g m e n t —t h e  

a na lys is  c a n  o n ly b e  t re a t e d  a s  ind ic a t ive .  

Fig ure  4 .5  Ir is h  g ro up -le ve l C APEX ra t io s , 2010/ 11– 20 15/ 16  

 
No t e : CAPEX is  t he  s um  o f c a p it a l e xp e nd it ure  in  t a ng ib le  a nd  int a ng ib le  a s s e t s . Re ve nue  is  t o t a l 
s a le s . De p re c ia t io n  a nd  a m o rt is a t io n is  t he  s um  o f d e p re c ia t io n  o f t a ng ib le  a s s e t s  a nd  
a m o rt is a t io n  o f int a ng ib le  a s s e t s . UPC d a t a  is  o nly p re s e n t e d  fro m  20 10/ 11– 20 14/ 15  a s  t he  
in fo rm a t io n re q ue s t  re s p o nse  d o e s  no t  a p p e a r t o  ha ve  p ro vid e d  c o m p le t e / a c c ura t e  d a t a  fo r 
20 15/ 16 . This  fig ure  w a s  no t  p re s e nt  in  t he  Oxe ra  20 23  re p o rt , a nd  it  ha s  b e e n a d d e d  in  lig ht  o f 
re s p o ns e s  t o  t he  Co m Re g  re q ue s t  fo r in fo rm a t io n d a t e d  12 Ma rc h  20 24 . 

So urc e : Fina nc ia l s t a t e m e nt s  o f e irc o m  Lim it e d  a nd  UPC Co m m unic a t io ns  Ire la nd  Lim it e d . 
In fo rm a t io n  re q ue s t  re s p o nse s  fro m  Virg in ( fo rm e rly UPC) , Ve rizo n a nd  BT. 

4 .72  In  s um m a ry, t he  a s s e s s m e nt  und e rt a ke n  in  t h is  s e c t io n  a nd  re vie w  o f 

ind e p e nd e n t  ind us t ry c o m m e nt a ry, s ho w  t ha t  t h e re  is  no  e vid e nc e  t o  s ug g e s t  
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t ha t  t h e  USO ne t  c o s t  im p e d e d  e ir’s  a b ilit y t o  c a rry o ut  s ig n ific a n t  

inve s t m e nt s , a nd  ind ic a t e s  t ha t  it  w a s  a b le  t o  ( c o n t inue  t o )  c o m p e t e  in  t he  

m a rke t  g o ing  fo rw a rd .  

The re  is  no  a va ila b le  e vid e nc e  o f  a  c a us a l link b e t w e e n e ir ’s  f ina nc ia l d is t re s s  

a nd  c ha lle ng e s  o b s e rve d  o ve r  t im e  a nd  t he  p ro vis io n o f  t he  USO  

4 .73  While  it  is  a p p a re n t  t ha t  e ir fa c e d  fina nc ia l c ha lle ng e s  o ve r t im e , c o ns is t e n t  

w it h  t h e  re s ult s  p re s e n t e d  in  s e c t io n  4C .1, a nd  e vid e nc e d  b y it  e n t e ring  in t o  

a n  e xa m ine rs h ip  in  Ma rc h  20 12,47 w e  o b s e rve  t ha t  t he re  is  no  a va ila b le  

e vid e nc e  o f a  c a us a l lin k b e t w e e n  t h e  fina nc ia l c ha lle ng e s  e xp e rie nc e d  b y e ir 

a nd  t h e  USO ne t  c o s t . 

4 .74  Ind e e d , w hile  c re d it  ra t ing  a g e nc ie s  lis t  a  num b e r o f re a s o ns  fo r e ir’s  fina nc ia l 

p e rfo rm a nc e , c o ns t ra in t s  a ris ing  fro m  t h e  USO a re  m e nt io n e d  o n ly o nc e  o ve r 

20 12– 22 ( a s  c it e d  p re vio us ly) : ‘no t  b e ing  s ub je c t  t o  t h e  re g ula t o ry im p o s e d  

c o ns t ra in t s  o f un ive rs a l s e rvic e , UPC  ha s  b e e n  a b le  t o  fo c us  inve s t m e n t  a nd  

c o m m e rc ia l a c t ivit y in  t he  m o s t  o b vio us ly p ro fit a b le  p a rt s  o f t h e  m a rke t .’48 

4 .75  Ins t e a d , c re d it  ra t ing  a g e nc ie s  g ive  s e ve ra l o t h e r re a s o ns  fo r e ir’s  fina nc ia l 

c ha lle ng e s . The  ke y re a s o ns  re p e a t e d ly h ig h lig h t e d  inc lud e :  

• e ir’s  le ve l o f ind e b t e d ne s s  ( a  h ig h ly le ve ra g e d  c a p it a l s t ruc t ure  w it h  a  

s lo w  p a c e  o f d e le ve ra g ing ) ;49 

• hig h  C APEX a nd  re s t ruc t uring  c o s t s  ha ving  c o ns t ra ine d  fre e  c a s h-flo w  

g e ne ra t io n ;50 ,51 

 

 
47 An e xa m ine r w a s  a p p o int e d  t o  e ir o n  30  Ma rc h  20 12. Exa m ine rs h ip  is  a  m e c ha nis m  p ro vid ing  
fo r t he  re s c ue  a nd  re t urn t o  he a lt h o f a n a iling , b ut  p o t e n t ia lly via b le  c o m p a ny. The  Hig h Co urt  
(20 12) , ‘In  t he  Ma t t e r o f Eirc o m  Lt d  & Ors  v Co m p a nie s  Ac t ’, IEHC 10 7. 
48  Fit c h  (20 12) , ‘Fit c h  As s ig ns  Eirc o m  'B-' IDR; Out lo o k Ne g a t ive ’, p . 2. 
49  Mo o d y’s  (20 13) , ‘Ra t ing  Ac t io n : Mo o d y's  up g ra d e s  Eirc o m 's  ra t ing  t o  B3; s t a b le  o ut lo o k’, p . 2. 
50  Fre e  c a s h-flo w  g e ne ra t io n  is  a  m e a s ure  o f t he  c a s h  t ha t  a  c o m p a ny g e ne ra t e s  a ft e r 
a c c o unt ing  fo r c a s h  o ut flo w s  t o  s up p o rt  o p e ra t io ns  a nd  m a in t a in it s  c a p it a l a s s e t s . 
51 Mo o d y’s  (20 17) , ‘Ra t ing  Ac t io n : Mo o d y's  up g ra d e s  Eir t o  B1; s t a b le  o ut lo o k’, p . 1; Fit c h (20 19 ) , 
‘Fit c h Affirm s  Eir's  IDR a t  'B+'/ St a b le , Do w ng ra d e s  Ne w  Se nio r Se c ure d  De b t  t o  'BB-(EXP) '’, p p . 2– 3 . 
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• ne g a t ive  re ve nue  a nd  o p e ra t ing  p ro fit  t re nd s  in  t he  ye a rs  up  t o  FY20 13/ 14 

( a lb e it  w e  n o t e  t ha t  t h e  e ffe c t  o f t he  ne t  c o s t  o f t h e  USO w o uld  h a ve  

b e e n  inc o rp o ra t e d  w it h in  t he  he a d line  le ve l o f o p e ra t io na l p ro fit s ) ;52 

• a  c ha lle ng ing  o p e ra t ing  e nviro nm e nt  in  lig h t  o f a n  inc re a s ing ly 

c o m p e t it ive  m a rke t  a nd  e ir lo s ing  re t a il fixe d -line  m a rke t  s ha re s .53  

4 .76  The re  is  e vid e nc e  t o  s ug g e s t  t h a t  m a na g e m e nt  d e c is io ns  t a ke n  b y e ir h a ve  

a ffe c t e d  it s  fina nc ia l s it ua t io n  a nd  re s ult e d  in  c ha lle ng e s  fo r t he  c o m p a ny. 

One  s uc h  c ha lle ng e  is  it s  h ig h  le ve l o f ind e b t e d n e s s , in  line  w it h  t he  firs t  

b ulle t  a b o ve . Th is  is  h ig h lig h t e d  in  t h e  Hig h  C o urt ’s  jud g m e nt  o n  e ir’s  

e xa m ine rs h ip  in  20 12, w he re  e ir’s  h ig h  d e b t  w a s  fla g g e d  a s  a  s ig n ific a n t  is s ue  

o f c o nc e rn  re s ult ing  in  it s  ins o lve nc y. As  p a rt  o f it s  a s s e s s m e nt , t h e  Hig h  

C o urt  a t t rib ut e d  e ir’s  in d e b t e d n e s s  t o  t h e  m ult ip le  c h a ng e s  in  o w ne rs h ip  

s inc e  e ir’s  p riva t is a t io n .54 

4 .77 e ir a c kno w le d g e d  it s  le ve l o f ind e b t e d ne s s  a s  a  c o nc e rn , c it ing  in  e a c h  

a nnua l re p o rt  fo r b o nd h o ld e rs  b e t w e e n  20 13  a n d  20 22 t ha t  it s  ‘s ub s t a n t ia l 

le ve ra g e  a nd  d e b t  s e rvic e  o b lig a t io ns ’ c o uld  a d ve rs e ly a ffe c t  t h e  b us ine s s , 

c o ns t it u t ing  a  ke y ris k re la t e d  t o  it s  fina nc ia l p ro file .55  

4 .78  e ir’s  liq uid it y p o s it io n  w a s  c it e d  a s  ‘a d e q ua t e ’ b y Mo o d y’s  in  20 13 ,56 a ve ra g ing  

€ 28 4m  in  ‘c a s h  a nd  c a s h  e q uiva le n t s ’ o ve r FY20 0 9 / 10 – FY20 21/ 22.57 De s p it e  

t h is , h ig h  us e  o f s ho rt -t e rm  lia b ilit ie s  in  t h e  fo rm  o f ‘t ra d e  p a ya b le s ’, 

‘a c c rua ls ’ a nd  ‘d e fe rre d  inc o m e ’ c o n t rib ut e d  t o  w e a k liq uid it y ra t io s  fo r t he  

firm  o f 0 .42, 0 .78 , a nd  0 .8 6 , fo r a ve ra g e  c a s h , q u ic k a nd  c urre n t  ra t io s , 

re s p e c t ive ly, o ve r t he  s t a t e d  p e rio d  ( i.e . FY20 0 9 / 10  t o  FY20 21/ 22; s e e  Ta b le  

 

 
52 Oxe ra  a na lys is  b a s e d  o n  e ir’s  a nnua l re p o rt s . 
53 Mo o d y’s  (20 12) , ‘Ra t ing  Ac t io n : Mo o d y's  a s s ig ns  d e fin it ive  B3 ra t ing s  t o  Eirc o m 's  a m e nd e d  
Te rm  Lo a n; s t a b le  o ut lo o k’, p . 1; Fit c h  (20 13) , ‘Fit c h Affirm s  Eirc o m  a t  'B-'; Out lo o k Ne g a t ive ’, p . 1. 
54 The  Hig h  Co urt  (20 12) , o p . c it ., p a ra  4  a nd  13 . 
55 Eirc o m  Ho ld ing s  ( Ire la nd )  Lim it e d , a nnua l re p o rt s  fo r b o nd ho ld e rs  (ye a rs  e nd ing  20 13  t o  20 22) , 
o p . c it . 
56  Mo o d y’s  (20 13) , ‘Mo o d y’s  a s s ig ns  (P)Ca a 1 ra t ing  t o  Eirc o m ’s  s e n io r se c ure d  no t e s ; s t a b le  
o ut lo o k’. 
57 Oxe ra  a na lys is  b a s e d  o n  e ir’s  a nnua l re p o rt s  fo r FY20 0 9/ 10  t o  FY20 21/ 22. 
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4 .3 ) .58 Ea c h  o f t he s e  is  a  m e t ric  us e d  t o  a s s e s s  a  firm ’s  a b ilit y t o  re p a y it s  

s ho rt -t e rm  d e b t s , re p re s e n t e d  b y t h e  va lue  o f c urre n t  lia b ilit ie s . Fo r t he  

c urre n t  ra t io , a  va lue  o f 1.0  ind ic a t e s  t h a t  t h e  c urre n t  a s s e t s  a re  s uffic ie n t  t o  

c o ve r s h o rt -t e rm  lia b ilit ie s . He nc e , o ve r t he  a s s e s s e d  p e rio d  t he  a na lys is  

s ug g e s t s  t ha t  e ir ha s  no t  ha d  a  h e a lt hy le ve l o f liq uid it y. 

4 .79  Divid e nd  p a yo ut  is  a no t he r ind ic a t o r o f fina nc ia l he a lt h , a s  a  c o m p a ny us e s  

it s  p ro fit s  t o  m a ke  d ivid e nd  p a ym e nt s  t o  it s  e q uit y s ha re h o ld e rs . Fig ure  4 .6  

b e lo w  d e p ic t s  t h e  a nnua l d ivid e nd s  p a id  t o  e q uit y s ha re h o ld e rs  b y e ir fro m  

FY20 0 9 / 10 – 20 21/ 22. Fro m  FY20 10 / 11– 20 13 / 14 e ir p a id  no  d ivid e nd s , a nd  t he n  

fro m  FY20 14/ 15– 20 17/ 18  jus t  € 1m  w a s  p a id  o ut  e a c h  ye a r, w hic h  s ug g e s t s  it  

w a s  e xp e rie nc ing  d iffic ult ie s  d uring  t he s e  ye a rs . Ho w e ve r, t h e re  is  no  

a va ila b le  e vid e nc e  o f a  c a us a l link b e t w e e n  t h e  fina nc ia l c ha lle ng e s  

e xp e rie nc e d  b y e ir, a nd  t he  ne t  c o s t  o f t he  USO.  

4 .8 0  We  n o t e  t ha t  fo llo w ing  t he  a c q uis it io n  o f a  m a jo rit y s t a ke  in  e ir b y NJ J  

Te le c o m  Euro p e  in  Ap ril 20 18 , t he  d ivid e nd  p a yo ut  inc re a s e d .59 Divid e nd s  fo r 

t he  fo llo w ing  fo ur fina nc ia l ye a rs  ra ng e d  fro m  € 8 0 m  t o  € 8 0 0 m  in  20 21/ 22. 

No t w it hs t a nd ing , e ir’s  p o s it io n  a s  t he  USP d urin g  t h e s e  m o re  re c e n t  ye a rs , t he  

c o m p a ny w a s  a b le  t o  p a y s ub s t a n t ia l a m o unt s  t o  it s  s h a re ho ld e rs . 

 

 
58  Oxe ra  a na lys is  b a s e d  o n  e ir’s  a nnua l re p o rt s  fo r FY20 0 9/ 10  t o  FY20 21/ 22 Ca s h  ra t io  is  
c a lc ula t e d  a s  c a s h  a nd  c a s h  e q uiva le n t s  /  c urre nt  lia b ilit ie s ; c urre n t  ra t io  is  c a lc ula t e d  a s  
c urre n t  a s s e t s  /  c urre n t  lia b ilit ie s ; a nd  q uic k ra t io  is  c a lc ula t e d  a s  (c a s h  a nd  c a s h  e q uiva le n t s  + 
m a rke t a b le  se c urit ie s  + re c e iva b le s )  /  c urre nt  lia b ilit ie s . 
59  e ir (20 18 ) , ‘NJ J -le d  t e le c o m s  c o ns o rt ium  c o m p le t e s  t ra ns a c t io n  t o  a c q uire  m a jo rit y s t a ke  in  
e ir’, h t t p s :/ / w w w .e ir.ie / p re s s ro o m / e ir-MAR-a nno unc e m e nt -e irc o m -Fina nc e -DAC-c lo s ing -o f-
a c q uis it io n-a nd -ne w -Bo a rd -o f-Dire c t o rs -0 9 .04 .20 18/ , a c c e s s e d  31 Oc t o b e r 20 23 . 
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Fig ure  4 .6  e ir ’s  d ivid e nd s  p a id  t o  e q uit y s ha re ho ld e rs , 200 9/ 10– 2021/ 22 

 
No t e : 20 21/ 22 re p re s e n t s  a n e xt e nd e d  p e rio d  (J uly 20 21 unt il De c e m b e r 20 22)  a s  e ir c ha ng e d  it s  
fina nc ia l ye a r re p o rt ing  fro m  e nd  o f J une  t o  e nd  o f De c e m b e r.  

So urc e : e ir’s  fina nc ia l s t a t e m e nt s  fo r 20 11– 22. 

4 .8 1 Ba s e d  o n  t h is  a na lys is , o ur vie w  is  t ha t  e ir ha s  ind e e d  fa c e d  fina nc ia l 

c ha lle ng e s , s uc h  a s  h ig h  ind e b t e d ne s s , o ve r t h e  a s s e s s e d  t im e  p e rio d , 

inc lud ing  t he  p e rio d  o f t he  a p p lic a t io n . Ho w e ve r, t h e  e vid e nc e  re vie w e d  

ind ic a t e s  t ha t  t he s e  h a ve  no t  b e e n  d rive n  b y t h e  ne t  c o s t  o f t h e  USO.  

The  USO ne t  c o s t  ha s  no t  im p e d e d  e ir  f ro m  m a king  im p ro ve m e nt s  t o  it s  

f ina nc ia l p o s it io n  

4 .8 2  The  a va ila b le  e vid e nc e  s ho w s  t h a t  a s p e c t s  o f e ir’s  fina nc ia l p o s it io n  ha ve  

b e e n  s t e a d ily im p ro ving  o ve r t im e , irre s p e c t ive  o f it s  USO s t a t us . Suc h  

e vid e nc e  ha s  b e e n  fo und  in  c re d it  ra t ing  a g e nc y re p o rt s , b o nd  is s ua nc e s  a nd  

e ir’s  o w n a nnua l re p o rt s . Ind e e d , t h e  g ra n t ing  o f e ir’s  e xa m ine rs h ip  it s e lf in  

20 12 re q uire d  a n  e xp e c t a t io n  b y t h e  Hig h  C o urt  fo r t he re  t o  b e  a  re a s o n a b le  

p ro s p e c t  o f t h e  c o m p a ny’s  re c o ve ry.6 0   

4 .8 3  Fo r e xa m p le , t h e  c re d it  ra t ing  a g e nc ie s  ind ic a t e  im p ro ve d  fina nc ia l s t re n g t h , 

a s  re fle c t e d  in  c re d it  ra t ing  up g ra d e s  fo r e ir d uring  20 12– 22 (Mo o d y’s  t h re e  

 

 
6 0  The  Hig h  Co urt  (20 12) , o p . c it ., p a ra  14 . 
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no t c h e s , Fit c h  t w o  no t c he s , S&P o ne  no t c h) .6 1 Th is  is  s up p o rt e d  b y a  lo w e r 

s p re a d -t o -b e nc hm a rk fo r e ir’s  b o nd  is s ua nc e s  in  20 19  (2.45– 3 .8 0 %)  t ha n  t ha t  

o f t h e  b o nd  is s ue d  in  20 13  (8 .54%) .6 2 Ho w e ve r, it  is  im p o rt a n t  t o  no t e  t h a t  a ll 

t h re e  a g e nc ie s  ha ve  c o n t inue d  t o  c o ns id e r e ir b e lo w  inve s t m e nt  g ra d e  o ve r 

t he  p e rio d  o f a na lys is , m e a n ing  t ha t  it s  b o nd s  ha ve  p re s e n t e d  a  g re a t e r 

d e g re e  o f ris k t ha n  t he  s a fe s t  c o rp o ra t e  d e b t  inve s t m e nt s .6 3 

4 C .3  Sum m a ry o f  t he  a s s e s s m e nt  o f  De c is io n 4 1 

4 .8 4  The  e vid e nc e  w e  ha ve  re vie w e d , b a s e d  o n  in fo rm a t io n  a va ila b le  fro m  20 10 / 11, 

ind ic a t e s  t ha t  t he re  is  no  c a us a l link b e t w e e n  t h e  fina nc ia l c ha lle ng e s  fa c e d  

b y e ir a nd  t he  ne t  c o s t  o f t he  USO. 

4 .8 5  The  e vid e nc e  w e  ha ve  re vie w e d  ind ic a t e s  t ha t  t he  ne t  c o s t  o f  t he  USO fo r  t he  

ye a r  2010/ 11 und e r  a p p lic a t io n ha s  no t  m a t e r ia lly im p a c t e d  e ir ’s  a b ilit y t o  

c o m p e t e  o n e q ua l t e rm s  w it h  c o m p e t it o rs  g o ing  fo rw a rd . We  a ls o  find  t h is  

c o nc lus io n  t o  h o ld  w he n  e ir’s  o p e ra t io na l m e t ric s  a re  a s s e s s e d  up  un t il 

20 21/ 22. As  p a rt  o f o ur a na lys is , w e  a re  o f t h e  vie w  t h a t  t h e re  is  no  a va ila b le  

e vid e nc e  o f a  c a us a l lin k b e t w e e n  t h e  fina nc ia l c ha lle ng e s  fa c e d  b y e ir a nd  

t he  ne t  c o s t  o f t he  USO. Sim ila rly, t he  e vid e nc e  ind ic a t e s  t ha t  t h e  

re q uire m e nt  t o  p ro vid e  t he  USO o ve r t he  p e rio d  ha s  no t  im p e d e d  e ir’s  a b ilit y 

t o  inve s t . The  s t re ng t he n ing  o f it s  p e rfo rm a nc e  in  s o m e  o f t he  a s s e s s e d  

a re a s  ( i.e . c a rrying  o ut  n e c e s s a ry inve s t m e nt , re d uc ing  le ve ra g e  w it h  d e b t  

re fina nc ing  o n  c he a p e r t e rm s , a nd  im p ro ve m e nt s  t o  it s  c re d it  ra t ing )  w it h  

re la t ive ly lim it e d  re fe re n c e  t o  t h e  USO a c ro s s  t h e  re vie w e d  s o urc e s  s ug g e s t s  

t ha t  t h e  n e t  c o s t  o f t h e  USO d id  no t  h a ve  a  m a t e ria l im p a c t  o n  e ir’s  o ve ra ll 

e c o n o m ic , o p e ra t io na l a nd  fina nc ia l p e rfo rm a nc e . 

 

 
6 1 Fit c h  (20 12) , ‘Fit c h  As s ig ns  Eirc o m  ‘B-‘ IDR; Out lo o k Ne g a t ive ’; Fit c h (20 19 ) , ‘Fit c h  Affirm s  Eir’s  
IDR a t  ‘B+/ St a b le ’, Ra t e s  Ne w  Se nio r Se c ure d  De b t  ‘BB(EXP)’’; Mo o d y’s  (20 12) , ‘Mo o d y’s  a s s ig ns  
Ca a 1 ra t ing  t o  Eirc o m ’s  ne w  ho ld ing  c o m p a ny; s t a b le  o ut lo o k’; Mo o d y’s  (20 19 ) , ‘Mo o d y’s  a s s ig ns  
B1 ra t ing s  t o  Eir’s  ne w  se n io r se c ure d  d e b t ; s t a b le  o ut lo o k’; S&P Glo b a l Ra t ing s  (20 12) , ‘Iris h 
Te le c o m m unic a t io ns  Co m p a ny Mo c e ir Ho ld ing  ( Ire la nd )  (Eirc o m )  As s ig ne d  ‘B’ Ra t ing ; Out lo o k 
St a b le ’; S&P Glo b a l Ra t ing s  (20 19 ) , ‘Iris h  Te le c o m  Gro up  Eirc o m  Ra t ing  Affirm e d  At  ‘B+’ On 
Pro p o s e d  Divid e nd  Re c a p it a liza t io n ; Out lo o k St a b le ’. 
6 2 Oxe ra  a na lys is  b a s e d  o n  d a t a  a c c e s s e d  via  De a lo g ic . 
6 3 S&P Glo b a l Ra t ing s  (20 22) , ‘Guid e  t o  Cre d it  Ra t ing  Es s e nt ia ls ’, p . 9 . 
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4 D Ap p lic a t io n o f De c is io n 4 2 

4.8 6  This  s e c t io n  p re s e n t s  a  s t a t ic  a nd  d yna m ic  a s s e s s m e nt  o f e ir’s  fina nc ia l, 

e c o n o m ic  a nd  c o m p e t it ive  p o s it io n , t o  a s s e s s  w he t h e r t h e  ne t  c o s t  b urd e n  is  

unfa ir. 

4 .8 7 Alig ne d  w it h  De c is io n  42 o f D0 4/ 11, it  d o e s  t h is  b y a s s e s s ing  t h e  fo llo w ing . 

 

 
 De c is io n 4 2: C o m Re g  w ill us e  t h e  fo llo w ing  c rit e ria , s t a t ic a lly a nd  

d yna m ic a lly, t o  d e t e rm ine  w he t he r o r no t  a  ne t  c o s t  b urd e n  is  a c t ua lly 
unfa ir: 

( i)  c ha ng e s  in  p ro fit a b ilit y, inc lud ing  a n  und e rs t a nd ing  o f w he re  a  
USP g e ne ra t e s  m o s t  o f it s  p ro fit s  o ve r t im e  

( ii)  c ha ng e s  in  a c c o unt ing  p ro fit s  a nd  re la t e d  fina nc ia l m e a s ure s  
e .g . e a rn ing s  b e fo re  in t e re s t , t a x, d e p re c ia t io n  a nd  a m o rt is a t io n  
(‘EBITDA’)  a na lys is  

( iii)  c ha ng e s  in  d ire c t  USO n e t  c o s t s , if a ny, o ve r t im e  

( iv)  e s t im a t e s  o f a ve ra g e  le ve l o f c ro s s -s ub s id ie s  b e t w e e n  c la s s e s  
o f m o re  o r le s s  s e p a ra t e ly a c c o unt e d  fo r s e rvic e s , a nd  c ha ng e s  
in  t he s e  o ve r t im e  

(v)  c ha ng e s  in  p ric e s  o ve r t im e  

(vi)  c ha ng e s  in  m a rke t  s h a re  a nd / o r c ha ng e s  in  re la t e d  m a rke t s  

( vii)   m a rke t  e n t ry b a rrie rs  

  

4 D.1 C ha ng e s  in  p ro f it a b ilit y, a c c o unt ing  p ro f it s  a nd  re la t e d  f ina nc ia l m e a s ure s  

4 .8 8  C rit e ria  ( i)  a nd  ( ii)  o f De c is io n  42 re q uire  t he  c o n s id e ra t io n  o f t h e  fo llo w ing  

a s p e c t s  t o  d e t e rm ine  w he t h e r t h e  ne t  c o s t  o f t h e  USO is  unfa ir: 

• c ha ng e s  in  p ro fit a b ilit y ( inc lud ing  a n  und e rs t a n d ing  o f w he re  a  USP 

g e ne ra t e s  m o s t  o f it s  p ro fit s  o ve r t im e )  ( c rit e rio n  ( i) ) ; a nd   

• c ha ng e s  in  a c c o unt ing  p ro fit s  a nd  re la t e d  fina nc ia l m e a s ure s  ( c rit e rio n  

( ii) ) .  
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4 .8 9  To  d o  t h is  w e  a na lys e : ( i)  e ir’s  ROC E re la t ive  t o  a  c o m p e t it ive  b e nc hm a rk, t o  

e s t a b lis h  t he  e ffe c t  o f t he  ne t  c o s t  o n  t h e  USP’s  p ro fit a b ilit y; a nd  ( ii)  t he  

a b s o lu t e  le ve l o f e ir’s  fixe d -line  b us ine s s  p ro fit a b ilit y o n  a n  EBIT b a s is . 

4 .9 0  Our a na lys is  o f t h is  is  s e t  o ut  in  s e c t io ns  4B.2 a nd  4B.1 re s p e c t ive ly, w h e re  w e  

c o nc lud e  t h a t : 

• e ir’s  fixe d -line  b us ine s s  w a s  p ro fit a b le  o ve r t h e  p e rio d  o f a na lys is  

( 20 10 / 11) . It s  fixe d -line  b us ine s s  ROC E s ig n ific a n t ly e xc e e d e d  t h e  

re g ula t e d  WAC C  ra ng e  e s t im a t e d  b y C o m Re g  a t  t ha t  t im e .  

• e ir re p o rt e d  EBIT o f € 3 8 8 m  in  it s  fixe d -line  b us in e s s , m e a s ure d  a s  

re ve nue s  le s s  o p e ra t ing  c o s t s . We  ha ve  no t  b e e n  a b le  t o  a s s e s s  c ha ng e s  

in  a c c o unt ing  p ro fit s  o r re la t e d  fina nc ia l m e a s ure s  a s  it  h a s  no t  b e e n  

p o s s ib le  t o  c a rry o u t  a  like -fo r-like  c o m p a ris o n  o f re ve nue s  a nd  

p ro fit a b ilit y in  20 10 / 11 a g a ins t  t ho s e  in  20 0 9 / 10 , d ue  t o  c ha ng e s  in  t h e  

fo rm a t  o f t he  re g ula t o ry a c c o unt s . 

4 .9 1 In  s e c t io n  4D.4 w e  e xp lo re  h o w  e ir’s  p ro fit a b ilit y c o m p a re s  t o  t h o s e  o f it s  

c o m p e t it o rs .  

4 .9 2  Se c t io ns  4D.2 a nd  4D.3  c o ve r, re s p e c t ive ly, c ha ng e s  in  d ire c t  USO n e t  c o s t  

o ve r t im e  (De c is io n  42 ( iii) )  a nd  t he  le ve l o f c ro s s -s ub s id ie s  b e t w e e n  

p ro d uc t s  a nd  c ha ng e s  o ve r t im e  (De c is io n  42 ( iv) ) . 

4 D.2  C ha ng e s  in  d ire c t  USO ne t  c o s t  o ve r  t im e  

4.9 3  De c is io n  42 ( iii)  re q uire s  a n  a s s e s s m e nt  o f c ha ng e s  in  d ire c t  USO ne t  c o s t  

o ve r t im e . Fig ure  4 .7 s h o w s  t ha t  fro m  20 0 9 / 10  t o  20 10 / 11 t h e  USO n e t  c o s t  

inc re a s e d  b y € 2.4m  fro m  € 5 .1m  t o  € 7.5m .  
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Fig ure  4 .7 USO ne t  c o s t  

 
So urc e : Co m Re g  (20 14) , ‘Unive rs a l Se rvic e  Fund  Ap p lic a t io n  20 0 9-20 10 —Ap p e a l’, Re fe re nc e  No . 
14 / 119 , 7 No ve m b e r; Co m Re g  (20 19 ) , ‘As s e s s m e nt  o f e ir’s  20 10 -20 11 Unive rs a l Se rvic e  Fund  
Ap p lic a t io n : As s e s sm e nt  o f t he  ne t  c o s t  a nd  unfa ir b urd e n  fo r t he  p e rio d  20 10-20 11’, Re fe re nc e  
no . 19 / 36 , De c is io n  no .D0 5/ 19 , p . 6 9 . 

4 .9 4  We  und e rs t a nd  t ha t  t h e  c ha ng e s  in  t he  d ire c t  n e t  c o s t  a re  p rim a rily d ue  t o  

c ha ng e s  in  t he  ne t  c o s t  o f une c o n o m ic  c us t o m e rs  ( p a rt ic ula rly d uring  t h e  

20 0 9 / 10  t o  20 10 / 11 p e rio d ) .6 4 

4 D.3  The  le ve l o f  c ro s s -s ub s id ie s  b e t w e e n p ro d uc t s  a nd  c ha ng e s  o ve r  t im e  

4.9 5  De c is io n  42 ( iv)  re q uire s  t he  c o ns id e ra t io n  o f e s t im a t e s  o f t he  a ve ra g e  le ve l 

o f c ro s s -s ub s id y b e t w e e n  c la s s e s  o f m o re  o r le s s  s e p a ra t e ly a c c o unt e d  fo r 

p ro d uc t s , a nd  c ha ng e s  in  t he s e  o ve r t im e . In  line  w it h  t h is , C o m Re g ’s  

a p p ro a c h  t o  t h e  a s s e s s m e nt  o f w he t he r t h e  n e t  c o s t  o f t h e  USO re p re s e n t s  

a n  unfa ir b urd e n  a ls o  c o ns id e rs  w h e t h e r e ir, a s  t he  USP, is  a b le  t o  e a rn  

s uffic ie n t  p ro fit s  t o  fina nc e  it s  c o s t s  in  une c o no m ic  a re a s / c us t o m e rs  fro m  

p ro fit s  in  e c o n o m ic  a re a s / c us t o m e rs . Th is  is  re fe rre d  t o  a s  a  ‘c ro s s -s ub s id y’ 

a nd  is  illus t ra t e d  in  D0 4/ 11 a s  s h o w n in  Fig ure  4 .8 .  

 

 
6 4 Te ra  (20 17) , ‘As s e s sm e nt  o f Eir’s  USO fund ing  a p p lic a t io n  –  Dire c t  ne t  c o s t  20 10 -2-11 –  
Re d a c t e d  ve rs io n’, Re fe re nc e  No . 17/ 73a , Aug us t , p p . 6 1– 6 2. 
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Fig ure  4 .8  C ro s s -s ub s id is a t io n ( int e rna lis a t io n)  o f  t he  ne t  c o s t  o f  t he  
USO 

 
So urc e : Co m Re g  (20 11) , ‘De c is io n  o n  t he  c o s t ing  o f un ive rsa l s e rvic e  o b lig a t io ns : Princ ip le s  a nd  
Me t ho d o lo g ie s ’, Re fe re nc e  No . 11/ 42, De c is io n No . D04/ 11, 31 Ma y, p . 6 7, Fig ure  3 . 

4 .9 6  As  h ig h lig h t e d  p re vio us ly, w e  c o ns id e r t ha t  e ir’s  fixe d -line  b us ine s s  s e rve s  a s  

a  g o o d  p ro xy fo r t h e  p a rt  o f it s  b us ine s s  t h a t  is  d ire c t ly linke d  t o  t h e  USO ( i.e . 

e ir’s  fixe d -line  b us ine s s  inc lud e s  p ro d uc t s  t ha t  re ly o n  t he  us e  o f t h e  a s s e t s  

us e d  in  t h e  p ro vis io n  o f t he  USO) . Fro m  t h e  p e rs p e c t ive  o f t h e  USP’s  fina nc ia l 

p o s it io n , if t h e  USP e a rn s  s uffic ie n t  p ro fit s  w it h in  it s  fixe d -line  b us ine s s  t o  

e na b le  it  t o  c ro s s -s ub s id is e  t he  c o s t s  o f p ro vid ing  t he  USO, t h is  ind ic a t e s  t ha t  

it  w o uld  b e  a b le  t o  m a n a g e  t h e  b urd e n  o f t h e  n e t  c o s t  o f t h e  USO.  

4 .9 7 To  und e rt a ke  t h is  a s s e s s m e nt  w e  w o uld  id e a lly c o m p a re  t he  p ro fit a b ilit y o f 

t he  d iffe re n t  p ro d uc t s  w it h in  e ir’s  fixe d -line  b us ine s s  b e t w e e n  20 0 9 / 10  a nd  

20 10 / 11. Ho w e ve r, fo r t h e  20 10 / 11 a p p lic a t io n , it  ha s  no t  b e e n  p o s s ib le  t o  

und e rt a ke  t h is  a na lys is  d ue  t o  c ha ng e s  in  t h e  fo rm a t  o f t he  re g ula t o ry 

a c c o unt s . In  p a rt ic ula r, in  t he  20 0 9 / 10  re g ula t o ry a c c o unt s  e ir’s  b us ine s s  w a s  

d is a g g re g a t e d  in t o  Bus ine s s e s  a nd  Ac t ivit ie s  c a t e g o rie s , w hile  t he  HC A 

re g ula t o ry a c c o unt s  fo r 20 10 / 11 s p lit  e ir’s  b us ine s s  in t o  Ma rke t  Gro up s  a nd  

Ma rke t s  c a t e g o rie s . As  a  re s ult , w e  lo o k a t  t h e  o ve ra ll p ro fit a b ilit y o f e ir’s  

fixe d -line  b us ine s s .6 5 We  n o t e , h o w e ve r, t ha t  t h e  re q uire d  le ve l o f p ro d uc t  

 

 
6 5 Co m Re g  (20 10 ) , ‘Re s p o ns e  t o  c o ns ult a t io n  d o c um e nt  no . 0 9 / 75  a nd  fina l d ire c t io n a nd  
d e c is io n : a c c o unt ing  se p a ra t io n  a nd  c o s t  a c c o unt ing  re vie w  o f e irc o m  lim it e d ’, Re fe re nc e  no . 
10 / 6 7, De c is io n no . D0 8 / 10 , 31 Aug us t . 
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in fo rm a t io n  t o  c o nd uc t  d is a g g re g a t e d  a na lys is  w ill b e  a va ila b le  fo r fut u re  

a p p lic a t io n  p e rio d s .  

4 .9 8  Ad d it io na lly, a s  p a rt  o f C o m Re g ’s  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  

20 24, e a c h  o p e ra t o r’s  n um b e r o f s ub s c rib e rs  a nd  re ve nue s  a t  t h e  re t a il fixe d -

line  m a rke t  le ve l, s p lit  b y Iris h  c o unt y, w a s  re q ue s t e d . Th is  d a t a  w a s  in t e nd e d  

t o  b e  us e d  t o  e xp lo re  w he t h e r p ric e s  d iffe r b e t w e e n  urb a n  a re a s , w hic h  a re  

t yp ic a lly lo w e r c o s t  a nd  m o re  p ro fit a b le , a nd  t yp ic a lly le s s  p ro fit a b le  ru ra l 

a re a s . If e ir’s  c o m p e t it o rs  w e re  c ha rg ing  lo w e r p ric e s  in  urb a n  a re a s , t h is  

m ig h t  ha ve  im p lic a t io ns  fo r it s  a b ilit y t o  c ro s s -s ub s id is e  t he  USO ne t  c o s t . 

Ho w e ve r, o n ly e ir w a s  a b le  t o  p ro vid e  fig ure s  a t  t h is  g e o g ra p h ic a l 

b re a kd o w n, s o  t h is  a na lys is  c o uld  no t  b e  c a rrie d  o u t .6 6 In fo rm a t io n  o n  d a t a  

c o ns t ra in t s  fo r t he  20 10 / 11 a s s e s s m e nt  is  s e t  o ut  in  Ap p e nd ix A2. 

4 .9 9  Fo r t he  20 10 / 11 a p p lic a t io n  p e rio d , w e  a re  o f t h e  vie w  t ha t  e ir w a s  w e ll 

p o s it io n e d  t o  in t e rna lis e  t h e  ne t  c o s t , o r in  o t h e r w o rd s , t o  c ro s s -s ub s id is e  

t he  p ro vis io n  o f t he  USO b y us ing  p ro fit s  t ha t  w e re  e a rn e d  w it h in  it s  fixe d -line  

b us ine s s . Th is  is  e vid e nc e d  b y t h e  s t ro ng  p ro fit a b ilit y o f e ir’s  fixe d -line  

b us ine s s  d uring  20 10 / 11, a s  s e t  o ut  in  s e c t io ns  4B.1 a nd  4B.2. 

4 .10 0  While  t he re  a re  c e rt a in  p a rt s  o f e ir’s  fixe d -line  b us ine s s  t ha t  a re  s ub je c t  t o  

p ric e  re g ula t io n , a nd  c o n t ro ls  t h a t  m a y e ffe c t ive ly lim it  it s  a b ilit y t o  c ro s s -

s ub s id is e  t h e  USO ne t  c o s t , w e  c o ns id e r t ha t  t h e  e ffe c t s  o f p ric e  re g u la t io n  

a re  a lre a d y c a p t ure d  in  t he  p ro fit a b ilit y a na lys is . Eir a ls o  ha s  t h e  a b ilit y t o  

o ut p e rfo rm  it s  inc e n t ive -b a s e d  p ric e  c o n t ro l t h ro ug h  inc re a s ing  it s  e ffic ie nc y 

a nd  t h e re b y a c h ie ving  p ro fit a b ilit y le ve ls  g re a t e r t h a n  t h e  re g ula t e d  WAC C  

a nd  re t a in ing  t h e  p ro c e e d s .6 7  

4 .10 1 The  p ro fit a b ilit y a na lys is  e s t a b lis h e s  w h e t h e r t h e  t o t a l re ve nue s  g e n e ra t e d  

b y t h e  a s s e t s  us e d  in  t h e  p ro vis io n  o f t h e  USO p ro vid e  a  s uffic ie n t  ra t e  o f 

re t urn . The re fo re , t o  t h e  e xt e n t  t h a t  p ric e  re g ula t io n  c o ns t ra ins  e ir’s  

 

 
6 6  Re s p o nse s  w e re  re c e ive d  fro m  Virg in ( fo rm e rly UPC) , Vo d a fo ne , BT, Ve rizo n , Ma g ne t  a nd  
Dig iw e b . No ne  o f t he  re s p o nd e nt s  w e re  a b le  t o  p ro vid e  d a t a  s p lit  a t  t he  Iris h  c o unt y le ve l. 
6 7 We  a ls o  no t e  t ha t  e ir’s  re g ula t o ry o b lig a t io ns  re q uire  t ha t  e ir Re t a il a nd  a n  a c c e s s  s e e ke r 
us ing  re g ula t e d  p ro d uc t s  t o  a c c e s s  e ir’s  ne t w o rk m a ke  t he  sa m e  c o nt rib ut io n  t o  t he  c o s t  o f t he  
ne t w o rk, o n a  p e r c us t o m e r b a s is . In t his  c o nt e xt , t he  d is t inc t io n  b e t w e e n  re g ula t e d  a nd  
unre g ula t e d  p ro d uc t s  is  no t  re le va nt .  
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re ve nue s , t h is  e ffe c t  w o uld  m a nife s t  it s e lf in  lo w e r a c t ua l re t u rns  g e n e ra t e d  

b y e ir a nd , t he re fo re , a  re d uc e d  a b ilit y t o  c ro s s -s ub s id is e  t h e  USO fro m  t he s e  

re g ula t e d  a c t ivit ie s . Furt he rm o re , t o  t he  e xt e n t  t ha t  t he  re g ula t e d  b us ine s s  

a c t ivit ie s  w it h in  e ir’s  fixe d -line  b us ine s s  h a ve  a  c o m m o n a s s e t  b a s e  w it h  t he  

fixe d  ne t w o rk us e d  t o  p ro vid e  t h e  USO, it  c a n  b e  e xp e c t e d  t ha t  t he s e  

re ve nue s  a nd  p ro fit s  c a n  b e  us e d  t o  in t e rna lis e  t he  c o s t  o f p ro vid ing  t h e  USO. 

4 D.4  As s e s s m e nt  o f  e ir ’s  p o s it io n re la t ive  t o  it s  c o m p e t it o rs  in  t he  m a rke t  

4 .10 2  The  20 10 / 11 p e rio d  s a w  c o n t inue d  d e ve lo p m e nt s  in  t he  c o m p e t it ive  

la nd s c a p e  o f Iris h  t e le c o m s . Inc re a s ing  c o m p e t it io n  in  t h e  m a rke t  w a s  a

c o ns is t e n t  t re nd  fo llo w ing  t he  lib e ra lis a t io n  o f t he  m a rke t  a nd  t h e  

in t ro d uc t io n  o f re g ula t io n  in  t he  la t e  19 9 0 s . 

4 .10 3  Ind e e d , t he  20 10 / 11 p e rio d  s a w  t h e  c o n t inue d  e m e rg e nc e  o f a  c a b le  p la ye r, 

UPC , a s  a  c o m p e t it ive  p re s e nc e  a c ro s s  a  num b e r o f urb a n  a re a s , w hile  t he  

a c t ivit y o f lo c a l-lo o p  un b und ling  (LLU)  o p e ra t o rs , no t a b ly BT, ra is e d  LLU 

vo lum e s . Re la t ive ly d e ns e ly p o p ula t e d  a re a s  a ls o  s a w  t h e  e m e rg e nc e  o f 

m o re  in fra s t ruc t ure -in t e ns ive  c o m p e t it io n , w it h  p la ye rs  s uc h  a s  UPC , BT a nd  

Ma g ne t  b e c o m ing  m o re  re lia n t  o n  s e lf-p ro vid e d  in fra s t ruc t u re .6 8 

4 .10 4  The  fixe d -line  m a rke t  e xp e rie nc e d  c o n t inue d  c o nve rg e nc e  o f p ro d uc t s , w it h  a

num b e r o f o p e ra t o rs  fo c us ing  o n  b und le d  o ffe rs , s uc h  a s  fixe d  vo ic e  a n d  

b ro a d b a nd  p ro d uc t s  a s  w e ll a s  t e le vis io n , vo ic e  a nd  b ro a d b a nd . 

4 .10 5  Wit h  a  m a rke t  s ha re  o f [ %] , e ir w a s  t h e  m a in  p la ye r in  t h e  re t a il fixe d -

line  m a rke t  in  20 11, o t h e r o p e ra t o rs  inc lud e  Vo d a fo ne  ( [ ]) , UPC  

( [ ]) , BT ( [ ])  a nd  Im a g ine  ( [ ]) , w hic h  e a c h  a c c o unt e d  fo r

a  s m a lle r o ve ra ll s ha re .6 9 A num b e r o f o t h e r o p e ra t o rs , s uc h  a s  Ma g n e t , w e re  

a ls o  p re s e n t  in  t h e  m a rke t  a t  t h e  t im e . Ho w e ve r, g ive n  t h e ir s m a ll m a rke t  

s ha re  ( le s s  t h a n  2% e a c h) , fo r t he  a na lys is , t h e y ha ve  b e e n  g ro up e d  t o g e t h e r 

6 8  Co m Re g  (20 13) , ‘Annua l re p o rt  20 10 / 11’, 11 J a nua ry. 
6 9  The  fig ure s  re fle c t  t he  a ve ra g e  re t a il m a rke t  s ha re  b e t w e e n Q1 20 10  a nd  Q4 20 11 fo r e a c h  o f 
t he  c o m p a nie s . 
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a s  o t he r a u t ho ris e d  o p e ra t o rs  (OAOs ) .70 

4 .10 6  C o ns is t e n t  w it h  t he  C J EU jud g m e nt , t h e  a na lys is  in  t h is  s e c t io n  p re s e n t s  a n  

a s s e s s m e nt  o f e ir’s  a b ilit y t o  c o m p e t e  re la t ive  t o  it s  c o m p e t it o rs  in  t h e  fixe d -

line  m a rke t . Th is  is  d o ne  w it h  re fe re nc e  t o : 

• t he  p ro fit a b ilit y o f e ir re la t ive  t o  it s  c o m p e t it o rs ; 

• c ha ng e s  in  p ric e s  o ve r t im e  (De c is io n  42 ( v) ) ; 

• c ha ng e s  in  m a rke t  s h a re  (De c is io n  42 ( vi) ) ; 

• c ha ng e s  in  m a rke t  e n t ry b a rrie rs  (De c is io n  42 ( vii) ) . 

C o m p a ris o n o f  p ro f it a b ilit y  

4 .10 7 C o m p a ring  e ir’s  p ro fit a b ilit y w it h  t ha t  o f it s  c o m p e t it o rs  c a n  p ro vid e  a n  

ind ic a t io n  o f e ir’s  re la t ive  p e rfo rm a nc e . Th e  C o m Re g  re q ue s t  fo r in fo rm a t io n  

d a t e d  12 Ma rc h  20 24 a s ke d  o p e ra t o rs  t o  p ro vid e  t he  n e c e s s a ry d a t a  t o  

c o nd uc t  p ro fit a b ilit y a n a lys is  fo r e ir’s  c o m p e t it o rs  in  t he  fixe d -line  m a rke t , t o  

m a ke  a  d ire c t  c o m p a ris o n  b e t w e e n  e ir’s  fixe d -line  EBIT a nd  ROC E a nd  t ha t  o f 

it s  c o m p e t it o rs . Op e ra t o rs  w e re  no t  a b le  t o  p ro vid e  t h is  in fo rm a t io n  a n d  

p ub lic  a c c o un t s  d o  no t  c o n t a in  t he  n e c e s s a ry d a t a .71 So  a s  a  p ro xy, a nd  

b e ing  m ind ful o f t h e  lim it a t io ns  o f t h e  a na lys is , t he  Iris h  g ro up -le ve l EBIT ha s  

b e e n  c a lc ula t e d  fo r t he  fo ur la rg e s t  c o m p e t it o rs  t o  e ir fo r 20 0 9 / 10 – 20 10 / 11, 

s ho w n in  Fig ure  4 .9  b e lo w .  

  

 

 
70  No t e  t ha t  ‘OAO’ ha s  a  d iffe re n t  d e finit io n t o  ‘o p e ra t o rs ’ (w hic h  a re  a ll firm s  o p e ra t ing  in t he  
m a rke t —i.e . inc lud ing  t ho s e  w it h  g re a t e r t ha n  2% m a rke t  s ha re ) , a nd  ‘c o m p e t it o rs ’ (w hic h  a re  
t he  o p e ra t o rs  t ha t  a re  in  c o m p e t it io n  w it h  e ir) .  
71 Re s p o nse s  w e re  re c e ive d  fro m  Virg in ( fo rm e rly UPC) , Vo d a fo ne , BT, Ve rizo n , Ma g ne t  a nd  
Dig iw e b . Virg in , BT a nd  Ve rizo n w e re  t he  o n ly firm s  t o  fill-in  t he  re q uire d  d a t a  fo r EBIT a nd  ROCE 
c a lc ula t io ns , b ut  a ll fig ure s  b e s id e  re ve nue s  w e re  b a s e d  o n  t he ir Iris h  g ro up -le ve l fina nc ia l 
a c c o unt s . 
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Fig ure  4 .9  Ir is h  g ro up -le ve l EBIT, 20 09/ 10– 20 10 / 11 

 
No t e : e ir’s  g ro up -le ve l EBIT is  c a lc ula t e d  b y Oxe ra  b a s e d  o n  h is t o ric a l-c o s t  a c c o unt s . 
Co m p e t it o rs ’ Iris h g ro up -le ve l EBIT is  b a s e d  o n fina nc ia l s t a t e m e nt s . 

So urc e : e ir h is t o ric a l-c o s t  a c c o unt s  a nd  20 10/ 11 fina nc ia l s t a t e m e nt s  o f BT Co m m unic a t io ns  
Ire la nd  Lim it e d , UPC Co m m unic a t io ns  Ire la nd  Lim it e d , Vo d a fo ne  Ire la nd  Lim it e d , a nd  Im a g ine  
Co m m unic a t io ns  Gro up  Lim it e d . 

4 .10 8  The  ind ic a t ive  a na lys is  s ho w s  t h a t  e ir’s  EBIT a t  t he  Iris h  g ro up -le ve l e xc e e d e d  

t ha t  o f it s  c o m p e t it o rs , w it h  a  num b e r o f o p e ra t o rs  m a king  lo s s e s  d urin g  t h e  

p e rio d .   

4 .10 9  Fig ure  4 .10  b e lo w  s ho w s  t h e  Iris h  g ro up -le ve l ROC E fo r e ir a nd  it s  c o m p e t it o rs  

fo r 20 0 9 / 10 – 20 10 / 11, ind ic a t ing  t h a t  e ir’s  p ro fit a b ilit y w a s  b ro a d ly in  line  w it h  

it s  c o m p e t it o rs . 
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Fig ure  4 .10  Ir is h  g ro up -le ve l ROC E, 2009 / 10– 2010 / 11 

 
No t e : e ir’s  g ro up -le ve l ROCE is  c a lc ula t e d  b y Oxe ra  b a s e d  o n  h is t o ric a l-c o s t  a c c o unt s . 
Co m p e t it o rs ’ Iris h g ro up -le ve l ROCE is  c a lc ula t e d  b a se d  o n  fina nc ia l s t a t e m e nt s . 

So urc e : e ir h is t o ric a l-c o s t  a c c o unt s  a nd  20 10/ 11 fina nc ia l s t a t e m e nt s  o f BT Co m m unic a t io ns  
Ire la nd  Lim it e d , UPC Co m m unic a t io ns  Ire la nd  Lim it e d , Vo d a fo ne  Ire la nd  Lim it e d  a nd  Im a g ine  
Co m m unic a t io ns  Gro up  Lim it e d . 

C ha ng e s  in  p r ic e s  o ve r  t im e  

4.110  This  s e c t io n  a d d re s s e s  De c is io n  42 ( v)  o f D0 4/ 11 b y a s s e s s ing  ho w  e ir’s  p ric e s  

ha ve  c ha ng e d  o ve r t im e  re la t ive  t o  t h o s e  o f it s  c o m p e t it o rs . Th is  is  d o ne  b y 

c o m p ut ing  ARPU a s  a  p ro xy fo r a ve ra g e  p ric e . 

4 .111 Fig ure  4 .11 b e lo w  p re s e n t s  t he  a ve ra g e  p ric e s  a c h ie ve d , a p p ro xim a t e d  b y t h e  

ARPU, in  t h e  re t a il fixe d -line  m a rke t  fo r e ir a nd  five  o f it s  la rg e s t  c o m p e t it o rs , 

w it h  BT e xc lud e d  d ue  t o  inc o m p le t e  s ub s c rib e r d a t a . The  t re nd  s h o w n is  o f 

s t a b le  p ric e s  in  t he  re t a il fixe d -line  m a rke t  fo r e ir fro m  Q4 20 10  t o  Q4 20 11, 

w hic h  is  t he  p e rio d  c o ns id e re d  d ue  t o  d a t a  re s t ric t io ns . UPC  a nd  Im a g ine  

e xp e rie nc e d  a n  inc re a s e d  ARPU o ve r t h is  p e rio d , w hils t  Vo d a fo ne ’s  s lig h t ly 

d e c line d . 
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Fig ure  4 .11 Ave ra g e  p r ic e s  a c hie ve d  o ve r  t im e  in  re t a il f ixe d -line  m a rke t  
[ Re d a c t e d  ]  

 
No t e : Da t a  p re s e n t e d  fo r Q4 20 10– Q4 20 11 d ue  t o  lim it e d  a va ila b ilit y o f s ub s c rib e r b re a kd o w n 
d a t a . BT ha s  b e e n e xc lud e d  d ue  t o  inc o m p le t e  d a t a . Ma g ne t  a nd  Dig iw e b  d a t a  w a s  re c e ive d  fo r 
t he  w ho le  o f FY11. ARPU is  c a lc ula t e d  a s  t o t a l re ve nue / num b e r o f s ub s c rib e rs . This  fig ure  ha s  
b e e n a m e nd e d  fro m  t he  Oxe ra  20 23  re p o rt . Ma g ne t  a nd  Dig iw e b  ha ve  b e e n  a d d e d  in  lig h t  o f 
re s p o ns e s  t o  t he  Co m Re g  re q ue s t  fo r in fo rm a t io n d a t e d  12 Ma rc h  20 24 . 

So urc e : As  a d vis e d  b y Co m Re g . Co m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  20 24 . 

4 .112  In  a d d it io n  t o  t h e  a b o ve , a na lys is  o f ARPU s p lit  b y g e o g ra p h ic a l a re a  a nd  b y 

s ing le -, d o ub le - a nd  t rip le -p la y b und le s  c o uld  p ro vid e  furt he r ins ig h t s  a s  t o  

e ir’s  c o m p e t it ive ne s s  re la t ive  t o  o t h e r o p e ra t o rs  in  t he  m a rke t .72 

Ge o g ra p h ic a l a na lys is  m a y he lp  in  und e rs t a nd ing  if p ric e s  d iffe r s ig n ific a n t ly 

b e t w e e n  urb a n  a nd  rura l a re a s , a nd , if s o , w h e t h e r e ir’s  c o m p e t it o rs  a re  

t a rg e t ing  o n ly t h o s e  g e o g ra p h ie s  w h e re  p ric e s  a re  ind e e d  h ig h e r. Bund ling  

a na lys is  c o uld  p ro vid e  ins ig h t s  a s  t o  w he t h e r c e rt a in  o p e ra t o rs  

d e m o ns t ra t e d  c o m p e t it ive  a d va n t a g e s  d ue  t o  t h e ir a b ilit y t o  p a c ka g e  

m ult ip le  p ro d uc t s . The  C o m Re g  re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  20 24 

a s ke d  o p e ra t o rs  t o  p ro vid e  t he  d a t a  re q uire d  t o  c o nd uc t  t h e  d e t a ile d  

a na lys is  a t  t he  re t a il fixe d -line  b us ine s s  le ve l fo r e ir a nd  it s  c o m p e t it o rs . 

Ho w e ve r, a s  o n ly e ir w a s  a b le  t o  p ro vid e  [  

 

 
72 Sing le -p la y s ub s c rip t io ns  re fe r t o  t he  s o le  p ro vis io n o f a  fixe d  t e le p ho ny p ro d uc t ; d o ub le -p la y 
s ub s c rip t io ns  re fe r t o  a  b und ling  o f t w o  p ro d uc t s  (e .g . fixe d  t e le p ho ny a nd  int e rne t ) ; t rip le -p la y 
s ub s c rip t io ns  re fe r t o  a  b und ling  o f t h re e  p ro d uc t s  (e .g . fixe d  t e le p ho ny, in t e rne t  a nd  TV) . 
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] , t h is  a na lys is  c o uld  n o t  b e  und e rt a ke n .  

C ha ng e s  in  m a rke t  s ha re   

4 .113  This  s e c t io n  a d d re s s e s  De c is io n  42 ( vi)  o f D0 4/ 11 b y a s s e s s ing  ho w  e ir’s  

m a rke t  s h a re  ha s  c ha ng e d  o ve r t im e , re la t ive  t o  t ho s e  o f it s  c o m p e t it o rs . Th is  

is  c o ns is t e n t  w it h  t h e  C J EU jud g m e nt : 

 

 

The  m e re  find ing  o f fa c t s  re la t ing  t o  m a rke t  s ha re  o f t h a t  p ro vid e r, 
c o ns id e re d  in  is o la t io n , d o e s  no t  a llo w  a ny us e ful c o nc lus io ns  t o  b e  
d ra w n in  t h e  a b s e nc e  o f a  c o m p a ris o n w it h  t he  m a rke t  s ha re s  he ld  b y it s  
c o m p e t it o rs  

 C o urt  o f  J us t ic e  ( 2022) , o p . c it . Exc e rp t  f ro m  p a ra g ra p h 4 3 [e m p ha s is  

a d d e d ]  

4 .114  Fig ure  4 .12 p re s e n t s  t he  m a rke t  s h a re s  o f e ir a nd  it s  c o m p e t it o rs  b a s e d  o n  

re t a il fixe d -line  m a rke t  re ve nue . It  s ho w s  t ha t  e ir ha d  a  re la t ive ly h ig h  s h a re  

o f t h e  fixe d -line  m a rke t  in  t he  p e rio d , w it h  a  g ra d ua l d e c line  fro m  [ ]  

in  Q1 20 10  t o  [ ]  b y Q4 20 11.  
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Fig ure  4 .12 C ha ng e s  in  re t a il f ixe d -line  m a rke t  s ha re , b y re ve nue  [ 
Re d a c t e d  ]  

 

So urc e : As  a d vis e d  b y Co m Re g . 

4 .115  De s p it e  t h is  d e c lin ing  m a rke t  s h a re , e ir re m a ine d  t h e  m a rke t  p a rt ic ip a n t  w it h  

t he  la rg e s t  m a rke t  s h a re  b y re ve nue  d uring  t h e  p e rio d  und e r a s s e s s m e nt  w it h  

o t h e r o p e ra t o rs ’ s ha re  m o d e s t  a nd  inc re a s ing . UPC  e xp e rie nc e d  g ro w t h  fro m  

[ ]  s h a re  in  Q1 20 10  t o  [ ]  in  Q4 20 11, w hile  Vo d a fo ne  h e ld  a n  

a ve ra g e  o f [ ]  s h a re  in  t he  p e rio d , w it h  it s  p o s it io n  in  t h e  m a rke t  

p a rt ia lly a t t rib ut a b le  t o  it s  a c q uis it io n  o f BT’s  re t a il a nd  lo w -e nd  s m a ll a nd  

m e d ium  e n t e rp ris e  (SME)  c us t o m e rs .73 Im a g ine  he ld  [ ]  s h a re  a c ro s s  

t he  t w o -ye a r p e rio d , w it h  t h e  re m a in ing  [ ]  o f m a rke t  re ve nue s  in  Q4  

20 11 b e ing  he ld  c o lle c t ive ly b y OAOs .  

4 .116  Ano t h e r m e t ric  t h ro ug h  w hic h  re la t ive  m a rke t  s h a re s  c a n  b e  a s s e s s e d  is  t he  

num b e r o f s ub s c rib e rs  e a c h  o p e ra t o r h a s , a nd  h o w  t h is  c ha ng e d  d uring  t he  

re le va n t  p e rio d . Fig ure  4 .13  p re s e n t s  t h e  fixe d -lin e  m a rke t  s ha re s  a t  t he  re t a il 

le ve l, b a s e d  o n  s ub s c rib e r num b e rs  h e ld  b y e ir a nd  it s  c o m p e t it o rs  o ve r t he  

 

 
73 The  Co m p e t it io n  Aut ho rit y (20 0 9 ) , ‘De t e rm ina t io n  o f m e rg e r no t ific a t io n  M/ 0 9/ 0 15  –  Vo d a fo ne  
Ire la nd  /  BT Ire la nd ’. 
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p e rio d  Q4 20 10  t o  Q4 20 11. It  s ho w s  t ha t  e ir’s  s h a re  o f t o t a l s ub s c rib e rs  

d e c re a s e d  s lig h t ly, fro m  [ ]  t o  [ ]  o ve r t h e  five  q ua rt e rs , a  

re fle c t io n  o f g ro w ing  c o m p e t it io n  in  t h e  fixe d -line  m a rke t . De s p it e  t h is , a s  

s ho w n in  Fig ure  4 .11, e ir w a s  a b le  t o  d e rive  a  s t a b le  ARPU fro m  it s  re t a il 

s ub s c rib e rs  d uring  t h is  t im e , w hile  Vo d a fo ne ’s  fe ll b y [ ]  p e rc e n t a g e  

p o in t s  in  t h e  s a m e  t im e  s p a n .  

Fig ure  4 .13  C ha ng e s  in  re t a il f ixe d -line  m a rke t  s ha re , b y num b e r  o f  
s ub s c r ib e rs  [ Re d a c t e d  ]  

 
No t e : Da t a  p re s e n t e d  fo r Q4 20 10– Q4 20 11 d ue  t o  lim it e d  a va ila b ilit y o f s ub s c rib e r b re a kd o w n 
d a t a . BT ha s  b e e n e xc lud e d  d ue  t o  inc o m p le t e  d a t a . 

So urc e : As  a d vis e d  b y Co m Re g . 

4 .117 Unre la t e d  t o  t h e  p ro vis io n  o f t he  USO, g e ne ra l m a rke t  t re nd s  a re  like ly t o  

ha ve  a ls o  le d  t o  d e c lin ing  re ve nue s  fo r e ir a nd  m o re  c o m p e t it io n  in  t he  re t a il 

fixe d -line  m a rke t  o ve r t h e  re le va n t  p e rio d . Exa m p le s  o f t h is  inc lud e  t h e  

g ro w t h  o f vo ic e  o ve r in t e rne t  p ro t o c o l (VOIP)  w he re b y c us t o m e rs  m a ke  c a lls  

o ve r t h e  in t e rne t  us ing  s e rvic e s  s uc h  a s  Skyp e  a nd  Fa c e Tim e , ra t h e r t ha n  

t ra d it io na l p ho n e  c a lls . Ano t h e r t re nd  ha s  b e e n  t he  inc re a s e d  up t a ke  o f 

b und le s , w it h  t h e  s h a re  o f re t a il fixe d -line  m a rke t  s ub s c rip t io ns  b e ing  e it he r 

d o ub le - o r t rip le -p la y a t  34.8 % in  Q4 20 10 , w hic h  inc re a s e d  fro m  Q3 20 10  
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w he re  t h e  s a m e  fig ure  w a s  33 .5%.74  

Ma rke t  e nt ry b a rr ie rs  

4 .118  This  s e c t io n  a d d re s s e s  De c is io n  42 (vii)  o f D0 4/ 11 b y re vie w ing  e vid e nc e  o f 

t he  le ve l o f m a rke t  e n t ry b a rrie rs .  

4 .119  C o m Re g ’s  re g u la t o ry fra m e w o rk in  p la c e  in  20 10 / 11 a s s um e d  t ha t  

c o m p e t it io n  w o uld  d e ve lo p  o ve r t im e  a nd  t ha t  p ric e s  w e re  s e t  a t  le ve ls  s uc h  

t ha t  e ir w a s  a b le  t o  e a rn  a  fa ir re t u rn  o n  c a p it a l a ft e r t a king  in t o  a c c o unt  t h e  

im p a c t  o f a ny c ha ng e s  in  it s  c o m p e t it ive  p o s it io n .75 He nc e , c ha ng e s  in  t h e  

num b e r/ id e n t it y a nd  m a rke t  s ha re s  o f c o m p e t it o rs  s h o uld  b e  c o ns id e re d , 

a lb e it  a n  o b s e rve d  fa ll in  e ir’s  m a rke t  s ha re  d o e s  no t , in  a nd  o f it s e lf, le a d  t o  

t he  c o nc lus io n  t ha t  t he re  w a s  a  s ig n ific a n t  c a us a l d e c line  in  p ro fit a b ilit y t ha t  

re nd e rs  e ir una b le  t o  m e e t  t h e  ne t  c o s t  o f t h e  USO.  

4 .120  We  c a nno t  d ire c t ly a nd  une q uivo c a lly o b s e rve  t he  s t re ng t h  o f m a rke t  e n t ry 

b a rrie rs  o ve r t im e  a s  t h e s e  a re  c o m p le x a nd  m ult i-fa c e t e d ; t h e y inc lud e  

fa c t o rs  s uc h  a s  t e c hn ic a l re q uire m e nt s , a s s e t  in t e ns it y le ve ls  a nd  c a p it a l 

re q uire m e nt s  t h a t  a re  fa c e d  b y ne w  e n t ra n t s  a t  a ny p o in t  in  t im e . Ho w e ve r, 

w e  c a n  o b s e rve  w he t he r ne w  e n t ra n t s  e m e rg e  a nd  w he t he r t h e y c a n  

s uc c e s s fully c o m p e t e  fo r h ig he r m a rke t  s ha re s  o ve r t im e . In  t h e  c a s e  o f t he  

Iris h  re t a il fixe d -line  m a rke t , w e  o b s e rve  t ha t  Fig ure  4 .12 a nd  Fig ure  4 .13  s ho w  

t he  m a rke t  s ha re s  o f c o m p e t it o rs  b y re ve nue  a n d  s ub s c rib e rs  re s p e c t ive ly. 

The s e  ind ic a t e  t ha t  t he  m a rke t  b a rrie rs  d id  no t  p re ve n t  ne w  e n t ra n t s  ( i.e . e ir’s  

c o m p e t it o rs )  fro m  a c h ie ving  g ro w t h . At  t h e  s a m e  t im e , t he  m a jo rit y m a rke t  

s ha re  p o s it io n  o f e ir is  c o ns is t e n t  w it h  C o m Re g ’s  find ing s  t ha t  t h e re  w e re  

h ig h  le ve ls  o f s unk c o s t  p e rs is t ing  in  t he  m a rke t  a nd  h ig h  no n-t ra ns it o ry 

b a rrie rs  t o  e n t ry in  t he  Iris h  re t a il fixe d  vo ic e  a c c e s s  m a rke t .76 

 

 
74 Co m Re g  (20 10 ) , ‘Iris h  Co m m unic a t io ns  Ma rke t : Qua rt e rly Ke y Da t a  Re p o rt , Da t a  a s  o f Q4 
20 10’, p . 22 a nd  Co m Re g  (20 10) , ‘Iris h  Co m m unic a t io ns  Ma rke t : Qua rt e rly Ke y Da t a  Re p o rt , Da t a  
a s  o f Q3 20 10 ’, p . 21. 
75 Sp e c ific a lly, t he  e xis t ing  fra m e w o rk fo r t he  re g ula t io n o f a c c e s s , t he  USO re g ula t io ns  a nd  t he  
p ric e  c o nt ro ls  im p o s e d  o n  e ir.  
76  Co m Re g  (20 14) , ‘Ma rke t  Re vie w : Re t a il Ac c e s s  t o  t he  Pub lic  Te le p ho ne  Ne t w o rk a t  a  Fixe d  
Lo c a t io n  fo r Re s id e nt ia l a nd  No n Re s id e nt ia l Cus t o m e rs ’, Re sp o ns e  t o  Co ns ult a t io n a nd  De c is io n, 
Re fe re nc e  No . 14/ 8 9 , De c is io n No . D12/ 14 , 28  Aug us t , p a ra . 6 .54 . 
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4 .121 Ove ra ll, Fig ure  4 .12 s ho w s  e ir’s  s t ro ng  p o s it io n  in  t e rm s  o f re t a il fixe d -line  

m a rke t  re ve nue , h o ld ing  [ ]  in  Q1 20 10 , a nd  d e s p it e  a  fa ll, e ir re m a ine d  

t he  m a in  o p e ra t o r w it h  [ ]  m a rke t  s h a re  in  Q4  20 11. Th e  p o s it io n  o f 

Vo d a fo n e  fo llo w ing  it s  a c q uis it io n  o f BT Ire la nd ’s  re t a il c us t o m e rs  ( a s  

d is c us s e d  in  t he  s e c t io n  a d d re s s ing  c ha ng e s  in  fixe d -line  m a rke t  s ha re )  

d e m o ns t ra t e s  t h a t  m a rke t  e n t ry b a rrie rs  in  Ire la nd  a re  no t  ins urm o unt a b le  b y 

a  la rg e  m ult ina t io na l c o rp o ra t io n .  

4 .122  Furt he rm o re , w e  o b s e rve  t ha t  t h e  ind us t ry ( i.e . e ir’s  c o m p e t it o rs )  la rg e ly 

d e p e nd e d  o n  e ir’s  re g ula t e d  w ho le s a le  fixe d  vo ic e  p ro d uc t s  t o  o ffe r re t a il 

vo ic e  s o lu t io ns  t o  c us t o m e rs , w it h  c o m p e t it io n  fo r t he  p ro vis io n  o f 

in fra s t ruc t ure  e m e rg ing  in  s o m e  d e ns e ly p o p ula t e d  a re a s . Th is  is  no t  

a t yp ic a l; it  is  ind e e d  a  c o m m o n fe a t ure  o f ne t w o rk ind us t rie s  t h a t  t h e  

ne t w o rk o p e ra t o r is  re q uire d  t o  p ro vid e  a c c e s s  o n  a  fa ir a nd  re a s o na b le , no n-

d is c rim ina t o ry b a s is . In  20 10 / 11, h ig h  fixe d  s unk ne t w o rk c o s t s  in  t h e  ind us t ry 

re p re s e n t e d  a  p e rs is t e n t  b a rrie r t o  c o m p e t ing  w it h  e ir a lo ng  t he  full va lue  

c ha in , 77 a nd  t h is  c o uld  in  t urn  ha ve  fa c ilit a t e d  e ir’s  m a in t e na nc e  o f a  re s ilie n t  

m a rke t  p o s it io n .  

4 .123  e ir fa c e d  s p e c ific  c ha lle ng e s  s uc h  a s  t he  s t re ng t h  o f UPC 's  c a b le  n e t w o rk in  

t he  m o s t  p o p ulo us  urb a n  a re a s  o f Ire la nd , s p e c ific a lly it s  la rg e s t  c it ie s  s uc h  

a s  Dub lin .78 Ad d it io na l m a rke t  t re nd s , s uc h  a s  t he  inc re a s ing  c o ns um e r 

p re fe re nc e  fo r b und ling  o f p ro d uc t s  ( e .g . t e le p h o ny, b ro a d b a nd  a nd  TV) , a ls o  

p re s e n t e d  a d va n t a g e s  t o  c o m p e t it o rs  o ffe ring  s uc h  p ro d uc t s  w it h  a n  e xis t ing  

s t ro ng  p re s e nc e  in  t he s e  a re a s , s uc h  a s  Vo d a fo ne . Ho w e ve r, t h e s e  m a rke t  

fa c t o rs  a re  re fle c t e d  in  t he  p ro fit a b ilit y a na lys is  in  s e c t io n  4B.2, a s  e ir's  

p ro fit a b ilit y (m e a s ure d  b y it s  ROC E)  is  a  c o m p o s it e  m e a s ure  o f b o t h  

d e m a nd - a nd  s up p ly-s id e  fa c t o rs . He nc e , e ir’s  p ro fit a b ilit y re fle c t s  t he  

s t re ng t h  o f t he  und e rlying  b us ine s s  a s  w e ll a s  t he  m a rke t  e nviro nm e nt  a nd  

c o m p e t it ive  p re s s ure s  fa c e d  b y e ir d uring  t h e  a p p lic a t io n  p e rio d . 

 

 
77 Co m Re g  (20 14) , o p . c it ., p a ra . 6 .43 . 
78  Co m Re g  (20 13) , ‘Annua l re p o rt  20 10 / 11’, 11 J a nua ry. 
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4 D.5  Sum m a ry o f  t he  a s s e s s m e nt  o f  De c is io n 4 2 

4 .124  De c is io n  42 re q uire s  p ro fit a b ilit y t o  b e  c o ns id e re d  a lo ng s id e  a n  a s s e s s m e nt  

o f t h e  im p a c t  t ha t  t h e  USP fa c e d  fro m  b ro a d e r m a rke t  d yna m ic s . 

4 .125  Fo r t he  20 10 / 11 a p p lic a t io n  w e  c o nc lud e  t ha t : 

• e ir’s  fixe d -line  b us ine s s  w a s  p ro fit a b le  o ve r t h e  p e rio d  o f a na lys is , w it h  

it s  ROC E e xc e e d ing  t he  re g ula t e d  WAC C  ra ng e ;  

• e ir re p o rt e d  EBIT o f € 3 8 8 m  in  it s  fixe d -line  b us in e s s , m e a s ure d  a s  

re ve nue s  le s s  o p e ra t ing  c o s t s ;  

• e ir w a s  w e ll p o s it io ne d  t o  c ro s s -s ub s id is e  t h e  n e t  c o s t  o f t he  USO b y 

us ing  p ro fit s  e a rne d  in  it s  fixe d -line  b us ine s s ; 

• ind ic a t ive  a na lys is  s ho w s  t ha t  e ir’s  EBIT a t  t h e  Iris h  g ro up -le ve l e xc e e d s  

t ha t  o f it s  c o m p e t it o rs , w hile  e ir g ro up ’s  ROC E w a s  b ro a d ly in  line  w it h  

t ho s e  o f it s  c o m p e t it o rs ;  

• e ir w a s  a b le  t o  m a in t a in  a  s t e a d y ARPU fo r t h e  p e rio d ; 

• e ir’s  re t a il fixe d -line  m a rke t  s ha re s , b y re ve nue , in  t he  p e rio d  d e c line d  

fro m  [ ]  in  Q1 20 10  t o  [ ]  b y Q4 20 11. Ho w e ve r, it  

re m a ine d  t h e  m a in  p la ye r in  t he  m a rke t , w it h  t h e  ne xt  la rg e s t  p la ye r a t  

t he  t im e , UPC , a c c o unt ing  fo r o n ly [ ]  o f t he  m a rke t  in  Q4 20 11;  

• e ir’s  s ha re  o f t o t a l s ub s c rib e rs  in  t h e  re t a il fixe d -line  m a rke t  re m a ine d  

re la t ive ly s t a b le  d uring  t he  p e rio d ;  

• w hile  w e  c a nno t  d ire c t ly a nd  une q uivo c a lly o b s e rve  t h e  s t re ng t h  o f 

m a rke t  e n t ry b a rrie rs  o ve r t im e  a s  t he s e  a re  c o m p le x a nd  m ult i-fa c e t e d , 

w e  d o  o b s e rve  t ha t  t he  m a rke t  s h a re s  o f s o m e  o f e ir’s  c o m p e t it o rs  

m a rg ina lly inc re a s e d  fro m  20 0 9 / 10  t o  20 10 / 11, s h o w ing  t ha t  b a rrie rs  t o  

e n t ry d id  n o t  p re ve n t  ne w  e n t ra n t s  ( i.e . e ir’s  c o m p e t it o rs )  fro m  a c h ie ving  

g ro w t h . 
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5 Co nc lus io n 

5.1 De c is io n  38  o f D0 4/ 11 re q uire s  t ha t  fo r t h e re  t o  b e  a n  unfa ir b urd e n  o n  a  USP, 

t h re e  c um ula t ive  c o nd it io ns  m us t  b e  m e t . 

 

 
 De c is io n 38 : Fo r t he re  t o  b e  a n  unfa ir b urd e n  o n  a  USP, 3  c um ula t ive  

c o nd it io ns  m us t  b e  m e t : 

( i)  The re  m us t  b e  a  ve rifia b le  a nd  ve rifie d  d ire c t  ne t  c o s t  

( ii)  The  b e ne fit s  o f t he  USO m us t  no t  o u t w e ig h  t h e  n e t  c o s t  ( i.e . 
t he re  is  a  p o s it ive  ne t  c o s t )  

( iii)  This  p o s it ive  n e t  c o s t  is  ( a )  m a t e ria l c o m p a re d  t o  a d m in is t ra t ive  
c o s t s  o f a  s ha ring  m e c h a n is m , a nd  (b )  c a us e s  a  s ig n ific a n t  
c o m p e t it ive  d is a d va n t a g e  fo r a  USP 

  

5 .2 De c is io n 38  ( i)  a nd  38  ( ii)  ha ve  b e e n  e s t a b lis h e d  a s  p a rt  o f C o m Re g ’s  

a s s e s s m e nt  o f e ir’s  fund ing  a p p lic a t io n , find ing  t ha t  t he re  is  a  ve rifia b le  a nd  

ve rifie d  d ire c t  ne t  c o s t  a nd  t ha t  t he  b e n e fit s  o f t he  USO d o  no t  o ut w e ig h  t h e  

ne t  c o s t .79  

5 .3  De c is io n 38  ( iii)  ( a ) : Se c t io n  3  o f t h is  re p o rt  p re s e n t s  Oxe ra ’s  vie w  t h a t  t he  

ne t  c o s t  o f € 7.5m  is  ind e e d  m a t e ria l c o m p a re d  t o  t he  a d m in is t ra t ive  c o s t  o f a  

s ha ring  m e c ha n is m  ( e s t im a t e d  a t  c . € 20 0 ,0 0 0 )  fulfilling  t he  c rit e rio n  o f 

De c is io n  38  ( iii)  ( a ) .  

5 .4  De c is io n 38  ( iii)  ( b )  is  in fo rm e d  b y a n  a s s e s s m e n t  o f w he t he r t h e  c rit e ria  

und e r De c is io ns  40  t o  42 a re  m e t , in  t he  ro und . Ba s e d  o n  t he  a na lys is  o f 

De c is io ns  40  t o  42, s e t  o ut  in  s e c t io ns  4B t o  4D, w e  c o nc lud e  t ha t : 

• De c is io n 4 0 : In  20 10 / 11, t he  ne t  c o s t  d id  no t  s ig n ific a n t ly a ffe c t  e ir’s  

p ro fit a b ilit y a nd / o r a b ilit y t o  e a rn  a  fa ir ra t e  o f re t urn  o n  it s  c a p it a l 

 

 
79  Co m Re g  (20 19 ) , ‘As s e s s m e nt  o f e ir’s  20 10-20 11 Unive rs a l Se rvic e  Fund  Ap p lic a t io n : As s e s s m e nt  
o f t he  ne t  c o s t  a nd  unfa ir b urd e n  fo r t he  p e rio d  20 10-20 11’, Re fe re nc e  No , 19 / 36 , De c is io n  No . 
D05/ 19 , 17 Ap ril, p a ra  217 ( ii)  a nd  p a ra  20 5 . 
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e m p lo ye d . Ind e e d , e ir’s  re t urns  w e re  in  e xc e s s  o f t h e  c o m p e t it ive  

b e nc hm a rk o f a  ‘fa ir ra t e  o f re t urn’ a s  m e a s ure d  b y t he  re g ula t e d  WAC C . 

• De c is io n 4 1: In  20 10 / 11, t he  ne t  c o s t  d id  n o t  m a t e ria lly im p a c t  e ir’s  a b ilit y 

t o  c o m p e t e  o n  e q ua l t e rm s  w it h  c o m p e t it o rs  g o ing  fo rw a rd  fo r t w o  

re a s o ns . Firs t ly, t he re  is  no  a va ila b le  e vid e nc e  o f a  c a us a l link b e t w e e n  

t he  fina nc ia l d is t re s s  a nd  c ha lle ng e s  o b s e rve d  a nd  t he  ne t  c o s t  o f t he  

USO. Se c o nd ly, t h e  re s ult s  o f t h e  w id e r p e rio d  o f fina nc ia l a na lys is  t h a t  

w e  ha ve  und e rt a ke n  (20 0 9 / 10 – 20 21/ 22)  s ho w  t h a t  t he  USO d id  no t  

p re ve n t  e ir fro m  und e rt a king  ne c e s s a ry inve s t m e nt  no r d id  it  im p e d e  e ir 

fro m  m a king  im p ro ve m e nt s  t o  it s  fina nc ia l he a lt h , a s  e vid e nc e d  b y 

im p ro ve m e nt s  in  it s  c re d it  ra t ing . 

• De c is io n 4 2: e ir w a s  p ro fit a b le  a nd  w a s  w e ll p o s it io ne d  t o  c ro s s -

s ub s id is e  t h e  p ro vis io n  o f t he  USO b y us ing  p ro fit s  e a rne d  in  it s  fixe d -line  

b us ine s s . Ind e e d , w he n  c o m p a re d  t o  it s  c o m p e t it o rs , e ir w a s  a b le  t o  

m a in t a in  a  s t e a d y ARPU o ve r t h e  a s s e s s e d  p e rio d  a nd , d e s p it e  a  

re d uc t io n  in  m a rke t  s ha re s , re m a ine d  t h e  m a in  p la ye r in  t h e  m a rke t  ( b y 

re ve nue  a nd  s ub s c rib e r num b e rs ) . Ind e e d , ind ic a t ive  a na lys is  s h o w s  t ha t  

e ir’s  EBIT a t  t h e  Iris h  g ro up -le ve l e xc e e d e d  t ha t  o f it s  c o m p e t it o rs , w hile  

e ir’s  Iris h  g ro up -le ve l ROC E w a s  b ro a d ly in  line  w it h  t h o s e  o f it s  

c o m p e t it o rs .  

5 .5  While  n o  o n e  ind ic a t o r is  d e t e rm ina t ive , if t he  un ive rs a l s e rvic e  o b lig a t io n  w a s  

a n  unfa ir b urd e n  o n  e ir in  20 10 / 11, ind ic a t io ns  o f t h is  w o uld  b e  a p p a re n t  fro m  

t he  a na lys is  und e rt a ke n . No  s uc h  ind ic a t io ns  ha ve  e m e rg e d  fro m  o ur 

a na lys is . Ba s e d  o n  t h e  a na lys is  und e rt a ke n  in  s e c t io ns  4B t o  4D, ha ving  

a p p lie d  De c is io ns  40  t o  42, c o ns id e re d  t h e  a na lys is  a nd  t a ke n  t h e  find ing s  

in t o  a c c o unt , w e  a re  o f t he  vie w  t ha t  t h e  p o s it ive  ne t  c o s t  d id  n o t  c a us e  a  

s ig n ific a n t  c o m p e t it ive  d is a d va n t a g e  fo r e ir.  

5 .6  The  ind ic a t o rs  d e m o ns t ra t e  t h a t  t h e  ne t  c o s t  o f t he  USO d id  no t  re p re s e n t  a n  

unfa ir b urd e n  o n  e ir in  20 10 / 11. 

5 .7 As  a  re s ult , h a ving  e xa m ine d  e ir’s  p a rt ic ula r c h a ra c t e ris t ic s , a p p lie d  
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De c is io ns  38 – 42 a nd  c o ns id e re d  a ll o f t h e  e vid e nc e  o u t line d , w e  a re  o f t he  

vie w  t ha t  t he  c um ula t ive  c o nd it io ns  o f De c is io n  38  a re  no t  m e t , a nd  t ha t  t h e  

ne t  c o s t  o f t h e  USO d id  no t  re p re s e n t  a n  unfa ir b urd e n  o n  e ir in  20 10 / 20 11.  
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A1 Ac t ivit ie s  w it hin e ir’s  fixe d -line  b us ine s s  t ha t  
c o uld  b e  vie w e d  a s  d is so c ia b le  

A1.1 Fo llo w ing  d is c us s io ns  w it h  C o m Re g , w e  und e rs t a nd  t ha t  t he re  a re  s ub -

p ro d uc t s  w it h in  e ir’s  fixe d -line  b us ine s s  t ha t  c o uld  p o t e n t ia lly b e  d is s o c ia b le  

fro m  t h e  USO b us ine s s . Th is  s p e c ific a lly re la t e s  t o  s ub -p ro d uc t s  w it h in  t he  

Who le s a le  Re s id ua l (Unre g ula t e d )  a nd  Re t a il Ot he r b us ine s s  s e g m e nt s . The s e  

a re  h ig h lig h t e d  in  t he  t a b le  b e lo w . 

Ta b le  A1.1 Pro d uc t s  a nd  s ub -p ro d uc t s  hig hlig h t e d  a s  p o t e n t ia lly 
d is s o c ia b le  f ro m  t he  USO 

Se g m e nt  Sub -s e g m e nt  Pro d uc t  Sub -p ro d uc t  Dis s o c ia b le  

Who le s a le  
Re s id ua l 
(Unre g ula t e d )  

Who le s a le  
Re s id ua l 
(Unre g ula t e d )  

Who le s a le  Re s id ua l 
(Unre g ula t e d )  

Fo re ig n  Ca ll Tra ffic  
Inp a ym e nt s  Ba nd s  1– 10  

No  

In t e rc o nne c t  
In t e rna t io na l Ac c e s s  

Po t e nt ia lly 

In t e rna t io na l LL 
Co nne c t io ns /  Re nt a l 

No  

Who le s a le  Ne t w o rk 
Ma na g e m e nt  Se rvic e s  

No  

CPE Fe e s  No  

Ma s t  Ac c e s s  Po t e nt ia lly 

Re p a ya b le  Wo rks  Ord e rs  No  

SCCP re ve nue s  No  

Who le s a le  Duc t  Re nt a l No  

In t e rna l Tra d e  w it h Te t ra  No  

Re t a il Ot he r Re t a il vo ic e  c a lls  Re t a il vo ic e  c a lls  Re t a il vo ic e  c a lls  No  

Re t a il 
DSL/ b ro a d b a nd  

Re t a il 
DSL/ b ro a d b a nd  

Re t a il DSL/ b ro a d b a nd  No  

Re t a il Re s id ua l Le a s e d  Line s  Na t io na l LL Co nne c t io ns  No  

Na t io na l LL Re nt a ls  No  

Re t a il Et he rne t  & SANs  
Co nne c t io ns  & Re nt a ls  

No  

In t e rna t io na l LL 
Co nne c t io ns  & Re nt a l 

No  

Da t a  Se rvic e s  Bus ine s s  IP Co nne c t io ns  & 
Re nt a l 

No  

ATM Co nne c t io ns /  Re nt a l No  
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Se g m e nt  Sub -s e g m e nt  Pro d uc t  Sub -p ro d uc t  Dis s o c ia b le  

Fra m e  Re la y Re nt a l No  

Eirp a c  Re nt a l & Tra ffic  No  

Ot he r Sw it c he d  Da t a  
Se rvic e s  

No  

Ap p a ra t us  Sup p ly Ap p a ra t us  Sup p ly No  

Le g a c y Op e ra t o r 
Se rvic e s  

Le g a c y Op e ra t o r Se rvic e s  No  

Va lue  a d d e d  vo ic e   Fre e fo ne  Co nne c t io ns  No  

Fre e fo ne  Re nt a l No  

Fre e fo ne  Na t io na l & Mo b ile  
Tra ffic  

No  

Fre e fo ne  Int e rna t io na l 
Tra ffic  

No  

VPN/ IVPN Ac c e s s  No  

VPN/ IVPN Tra ffic  No  

VOIP No n Tra ffic  No  

SIP Anc illa ry Se rvic e s  No  

VOIP Lo c a l/ Na t io na l No  

VOIP ROI Mo b ile  No  

VOIP UK No  

VOIP Int e rna t io na l No  

SIP No n Tra ffic  Re ve nue s  No  

SIP On-Ne t  No  

SIP Lo c a l/ Na t io na l No  

SIP ROI Mo b ile  No  

SIP UK No  

SIP In t e rna t io na l No  

PRS Ac c e s s  Re nt a l No  

PRS Tra ffic  No  

Ca ll Ma na g e m e nt  Se rvic e s  
Co nne c t io ns  

No  

Ca ll Ma na g e m e nt  Se rvic e s  
Re nt a l 

No  

Ca ll Ma na g e m e nt  Se rvic e s  
Tra ffic  

No  

Va lue  Ad d e d  No n-
Vo ic e  

Va lue  Ad d e d  No n-Vo ic e  No  
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Se g m e nt  Sub -s e g m e nt  Pro d uc t  Sub -p ro d uc t  Dis s o c ia b le  

Dire c t o ry Enq uiry Na t io na l Dire c t o ry 
Enq uirie s  18 11 

No  

In t e rna t io na l DQ 118 18 No  

e irc o m  Ac c e s s  t o  OAO 
DQ 

No  

Te le c o nfe re nc e  Ca lls  118 11 No  

Pub lic  Pa yp ho ne s  Pub lic  Pa yp ho ne s  No  

Ot he r Re m a in ing  
Ac t ivit ie s  

TV Se rvic e  
Co nne c t io ns / Re nt a l 

Po t e nt ia lly 

e BS CPE Re nt a ls  No  

Glo b a l Co nfe re nc ing  
Se rvic e s  

Po t e nt ia lly 

Ne t w o rk Ma na g e m e nt  
Se rvic e s  

No  

Pro p e rt y & 
Ac c o m m o d a t io n  Re nt a l 

No  

St a ff o n  Lo a n  Ag e nc y Po t e nt ia lly 

Te t ra  Bus ine s s  Po t e nt ia lly 

Me t e o r Mo b ile  re  e m o b ile  Po t e nt ia lly 

e Mo b ile  Ha nd s e t s  Po t e nt ia lly 

Ot he r In t e rne t  
Se rvic e s  

In t e rne t  Ac c e s s  
18 9 0 / 189 1/ 18 9 2/ 18 9 3 

No  

e irc o m  ne t  Int e rne t  
Re nt a l 

No  

e irc o m  ne t  Int e rne t  Se t -
up  fe e s  

No  

So urc e : As  a d vis e d  b y Co m Re g . 

A1.2  The  re m o va l o f s ub -p ro d uc t s  id e n t ifie d  a s  p o t e n t ia lly d is s o c ia b le  w o uld  

re s ult  in  a  s ub s e t  o f e ir’s  fixe d -line  b us ine s s  t ha t  c o uld  b e  id e n t ifie d  a s  n o t  

d is s o c ia b le  fro m  t h e  USO. Th e  g ra nula rit y o f d a t a  re q uire d  t o  e xc lud e  t h e s e  

s ub -p ro d uc t s  fro m  e ir’s  fixe d -line  b us ine s s  is  no t  a va ila b le .  

A1.3  Our und e rs t a nd ing , b a s e d  o n  d is c us s io n  w it h  C o m Re g , is  t ha t , g ive n  t h e  

na t ure  o f t he  s ub -p ro d uc t s  id e n t ifie d , t h e ir re m o va l w o uld  no t  s ig n ific a n t ly 

a lt e r t h e  re s ult s  o f t h e  p ro fit a b ilit y a na lys is  p re s e n t e d  t h ro ug ho ut  t he  re p o rt .  
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A2 Da t a  c o ns t ra int s  a nd  im p lic a t io ns  fo r t he  
p re fe rre d  a na lys is  

A2.1 In  t h is  s e c t io n  w e  h ig h lig h t , fo r e a c h  o f t he  d e c is io ns , t h e  ‘p re fe rre d  a na lys is ’, 

i.e . w ha t  w e  w o uld  d o  if d a t a  c o ns t ra in t s  w e re  n o t  a n  is s ue , w e  s e t  o ut  t he  

d a t a  c o ns t ra in t s  fa c e d  in  c a rrying  o ut  t h e  a na lys is  p re s e n t e d  in  t he  re p o rt  

fo r 20 10 / 11 fo llo w e d  b y t he  ‘a na lys is  p re s e n t e d ’, w hic h  s e t s  o ut  t h e  a p p ro a c h  

fo llo w e d . In  o ur vie w , t h e  p re fe rre d  a na lys is , if fo llo w e d , w o uld  b e  un like ly t o  

re a c h  a  m a t e ria lly d iffe re n t  c o nc lus io n  t o  t h e  a n a lys is  p re s e n t e d .  

A2.2  The  t a b le  a ls o  p re s e n t s  t he  d a t a  t ha t  w a s  re c e ive d  fo llo w ing  t he  C o m Re g  

re q ue s t  fo r in fo rm a t io n  d a t e d  12 Ma rc h  20 24. Th is  re q ue s t  a s ke d  o p e ra t o rs  

t ha t  w e re  p re s e n t  in  t h e  Iris h  m a rke t  in  20 10 / 11 ( w it h  m o re  t ha n  2% m a rke t  

s ha re )  t o  p ro vid e  d a t a  t ha t  w o uld  a s s is t  w it h  t h e  unfa ir b urd e n  

a s s e s s m e nt .8 0 The  in fo rm a t io n  re q ue s t  inc lud e d  t he  d a t a  ne c e s s a ry t o  

c a lc ula t e  EBIT a nd  ROC E in  t he  fixe d -line  m a rke t , a nd  C APEX a nd  d e p re c ia t io n  

a nd  a m o rt is a t io n  t o  c o m p a re  a b ilit y t o  inve s t , a nd  a s  a  p ro xy fo r q ua lit y o f 

e q uip m e nt , in  t h e  fixe d -line  m a rke t . It  a ls o  re q ue s t e d  num b e r o f s ub s c rib e rs , 

re ve nue s  a nd  a ve ra g e  b ro a d b a nd  s p e e d  fo r re t a il fixe d -line  s ub s c rib e rs  s p lit  

g e o g ra p h ic a lly b y t he  26  Iris h  c o unt ie s  w it h  t h e  a im  o f und e rs t a nd ing  if 

p ric e s  w e re  m a t e ria lly d iffe re n t  b e t w e e n  urb a n  a re a s  a nd  rura l a re a s . 

Sub s c rib e r num b e rs  a nd  re ve nue s  w e re  a ls o  re q ue s t e d  a t  t h e  re t a il fixe d -line  

le ve l s p lit  b y s ing le , d o ub le  a nd  t rip le  p la y t o  e n a b le  a n  a s s e s s m e n t  o f 

w he t h e r c e rt a in  o p e ra t o rs  e xh ib it e d  c o m p e t it ive  a d va n t a g e s  t h ro ug h  

p ro vis io n  o f b und le d  p ro d uc t s . 

A2.3  While  t he  o p e ra t o rs  w e re  a b le  t o  p ro vid e  s o m e  o f t h e  re q ue s t e d  in fo rm a t io n , 

t he re  w a s  a  s ig n ific a n t  a m o unt  w hic h  w a s  e it he r w ho lly una va ila b le  o r 

una va ila b le  a t  t h e  le ve l o f g ra nula rit y re q ue s t e d . Fo r e xa m p le , o ne  o p e ra t o r 

c it e d  t ha t  t h e  d a t a  is  c . 14  ye a rs  o ld , a nd  s o  a rc h ive d  d a t a  a nd  it s  lo c a l 

und e rs t a nd ing  o f t he  m a rke t  in  20 10 / 11 ha s  b e e n  re lie d  up o n  t o  p ro vid e  t he  

d a t a .81 Ano t he r o p e ra t o r w a s  una b le  t o  p ro vid e  d a t a  re la t e d  t o  a s s e t s , 

 

 
8 0  The  o p e ra t o rs  fro m  w hic h  in fo rm a t io n w a s  re q ue s t e d  w e re  e ir, Virg in  ( fo rm e rly UPC) , BT, 
Vo d a fo ne , Im a g ine , Dig iw e b , Ve rizo n, Ma g ne t  a nd  AT&T. 
8 1 [ ] 
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lia b ilit ie s , C APEX a nd  d e p re c ia t io n  a nd  a m o rt is a t io n  a t  t he  fixe d -line  le ve l a s  

it  is  d iffic ult  t o  s t rip  o u t  s p e c ific  line  it e m s , a lt h o ug h  it  d id  s t a t e  t ha t  it  w o uld  

e xp e c t  a ny d iffe re nc e s  t o  b e  im m a t e ria l.82 [ ], no  

re s p o nd e n t  w a s  a b le  t o  p ro vid e  d a t a  a t  t h e  re q ue s t e d  g e o g ra p h ic a l s p lit , 

w it h  o ne  o p e ra t o r s t a t ing  t ha t  it  d o e s  no t  h o ld  c o unt y-le ve l d a t a .83 

Ad d it io na lly, a n  o p e ra t o r w a s  no t  a b le  t o  p ro vid e  re ve nue  d a t a  fo r 20 10 / 11 a s  

t he  d a t a  in  it s  file s  is  ha rd c o d e d  a nd  p ro vid e s  n o  b re a kd o w n.84 Furt he r 

in fo rm a t io n  re la t e d  t o  t he  d a t a  t ha t  w a s  o r w a s  no t  p ro vid e d  b y re s p o n d e n t s  

is  s p e c ifie d  in  Ta b le  A2.1 w he re  a p p ro p ria t e . 

A2.4 In applying D04/11 whilst incorporating the precedent of Base and others,  

and the CJEU judgment, we have  assess ed  the characteristics of eir as set 

out in Table A2.1 below. Note that in this table, we have categorised eir’s 

characteristics using Decisions 40 to 42 in D04/11 . As we set out in paragraph 

2.5, these characteristics are also  consistent with the three characteristics 

identified in Base and other s.  

 

 
82 [  ]  
83  [ ]  
84  [ ]  
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Ta b le  A2.1 Da t a  c o ns t ra in t s   

Re fe re nc e  Pre fe rre d  a na lys is  Ana lys is   
p re s e nt e d  ( a nd  re a s o n, if  d iffe re nt  t o  
p re fe rre d  a na lys is )  

Da t a  us e d / s o urc e s  

De c is io n 4 0 : Co m Re g  w ill 
a s s e s s  w he t he r o r no t  t h is  
ne t  c o s t  s ig n ific a n t ly a ffe c t s  
a  USP’s  p ro fit a b ilit y a nd / o r 
a b ilit y t o  e a rn  a  fa ir ra t e  o f 
re t urn  o n  it s  c a p it a l 
e m p lo ye d . 

Our p re fe rre d  a na lys is  w o uld  b e  t o  c a rry 
o ut  a  ROCE a na lys is  a nd  c o m p a re  it  t o  t he  
re g ula t o ry b e nc hm a rk (WACC) . This  c o uld  
b e  c o m p le m e nt e d  b y o t he r fo rm s  o f 
p ro fit a b ilit y a s s e s s m e nt , s uc h  a s  EBIT 
m a rg ins  a nd  a na lys ing  t he  im p a c t  o f t he  
USO o n  t he  ROCE.   

Th is  s ho uld  b e  c a rrie d  o ut  a t  t he  le ve l t ha t  
w o uld  e xc lud e  p o t e n t ia l a c t ivit ie s  w it h in  
e ir’s  fixe d -line  b us ine s s  t ha t  a re  d is s o c ia b le  
fro m  t he  USO ( s e e  d is c us s io n  in  Ap p e nd ix 
A1) . 

We  c a rrie d  o ut  t he  p ro fit a b ilit y a na lys is  
b a s e d  o n  t he  p re fe rre d  m e t ric s  a t  t he  
fixe d -line  b us ine s s  le ve l. 

We  d id  no t  e xc lud e  t he  s ub -p ro d uc t s  
id e n t ifie d  a s  p o t e n t ia lly d is s o c ia b le , a s  
s e t  o ut  in  Ap p e nd ix A1, a s  t he  g ra nula rit y 
o f d a t a  re q uire d  t o  d o  t h is  is  no t  
a va ila b le .   

 

The  a na lys is  o f e ir’s  p ro fit a b ilit y is  
b a s e d  o n  in fo rm a t io n  fro m  it s  
h is t o ric a l c o s t  s e p a ra t e d  a c c o unt s .  

The  WACC b e nc hm a rk is  b a s e d  o n  
Co m Re g ’s  20 0 8  re g ula t e d  WACC. 
The  ne t  c o s t  fig ure  us e d  w a s  
d e t e rm ine d  b y Co m Re g  in  De c is io n  
D0 5/ 19 . 

De c is io n 4 1: Co m Re g  w ill 
a s s e s s  w he t he r o r no t  s uc h  
a  ne t  c o s t  m a t e ria lly 
im p a c t s  a  USP’s  a b ilit y t o  
c o m p e t e  o n  e q ua l t e rm s  
w it h  c o m p e t it o rs  g o ing  
fo rw a rd . 

Our p re fe rre d  a na lys is  w o uld  e n t a il a n  
a s s e s s m e nt  o f c e rt a in  m e t ric s  ( e .g . g e a ring , 
d ivid e nd  p a ym e nt s , CAPEX, c re d it  ra t ing  a nd  
liq uid it y)  t o  p ro vid e  a n  ind ic a t io n  o f e ir’s  
o p e ra t io na l he a lt h  a s  a  m e a ns  t o  a s s e s s  it s  
a b ilit y t o  c o m p e t e  g o ing  fo rw a rd . This  
w o uld  b e  b a s e d  o n  in fo rm a t io n  a va ila b le  in  
20 10 / 11.  

It  w o uld  a ls o  b e  us e ful t o  c o m p a re  fixe d -
line  CAPEX a g a ins t  o t he r o p e ra t o rs , a s  t h is  
w o uld  p ro vid e  a n  ind ic a t io n  a s  t o  w he t he r 
e ir’s  a b ilit y t o  inve s t  a nd  c o m p e t e  o n  e q ua l 
t e rm s  g o ing  fo rw a rd  w a s  s ig n ific a n t ly 
d iffe re n t  t o  it s  c o m p e t it o rs . Whils t  a ls o  

We  c a rrie d  o ut  a n  a s s e s s m e nt  o f 
w he t he r t he re  a re  a ny ind ic a t io ns  t ha t  
t he  ne t  c o s t  o f t he  USO a ffe c t e d  e ir’s  
e c o no m ic  a nd  fina nc ia l s it ua t io n  in  
20 0 9 / 10 – 20 10 / 11 b a s e d  o n  a n  
a s s e s s m e nt  o f e ir’s  le ve l o f g e a ring , 
d ivid e nd  p a ym e nt s , CAPEX a nd  liq uid it y.  

In  t he  c irc um s t a nc e s , a nd  in  p a rt ic ula r 
g ive n  t he  le ng t h  o f t im e  t ha t  ha s  
e la p s e d  b e t w e e n  t he  fo c a l ye a r t ha t  is  
b e ing  a s s e s s e d  a nd  w he n  t he  
a s s e s s m e nt  is  t a king  p la c e , w e  w e re  
ins t ruc t e d  b y Co m Re g  t o  c he c k t he  
re s ult s  o b t a ine d  fro m  t he  in fo rm a t io n  

The  a na lys is  o f e ir’s  o p e ra t io na l 
p e rfo rm a nc e  is  in fo rm e d  b y a  
re vie w  o f e ir’s  a nnua l re p o rt s  a nd  
fina nc ia l s t a t e m e nt s . 

Ana lys is  o f e ir’s  CAPEX a nd  
inve s t m e nt s  re lie s  up o n  a nnua l 
re p o rt s , fina nc ia l s t a t e m e nt s  a nd  
c re d it  ra t ing  a g e nc y re p o rt s . 

The  a na lys is  o f e ir’s  CAPEX w it h  it s  
c o m p e t it o rs  a t  t he  Iris h  g ro up -le ve l 
us e s  d a t a  fro m  a nnua l re p o rt s , 
fina nc ia l s t a t e m e nt s  a nd  d a t a  fro m  
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p ro vid ing  a  p ro xy fo r t he  q ua lit y o f 
e q uip m e nt  fo r e ir a nd  it s  c o m p e t it o rs . 

 

 

 

a va ila b le  in  20 10 / 11 w it h  t he  re s ult s  o f 
t he  s a m e  a na lys is  us ing  t he  a c t ua l d a t a  
a va ila b le  t o  d a t e  (up  un t il t he  la t e s t  full 
fina nc ia l ye a r o f 20 21/ 22) . 

We  no t e  t ha t  c re d it  ra t ing  a g e nc ie s  a nd  
e q uit y a na lys t  re p o rt s  o n ly c o ve r e ir 
fro m  20 12 o nw a rd s  a nd  t he re fo re  
in fo rm a t io n  o n  c re d it  ra t ing s  w a s  no t  
a va ila b le  fo r 20 0 9 / 10  a nd  20 10 / 11. 

The  Co m Re g  in fo rm a t io n  re q ue s t  d a t e d  
12 Ma rc h  20 24  a s ke d  fo r t he  ne c e s s a ry 
d a t a  t o  a na lys e  CAPEX fo r e ir a nd  
c o m p e t it o rs  a t  t he  fixe d -line  b us ine s s  
le ve l. So m e  o p e ra t o rs  w e re  a b le  t o  
p ro vid e  CAPEX d a t a , b ut  t his  w a s  a t  t he  
Iris h  g ro up -le ve l, no t  t he  fixe d -line  
b us ine s s  le ve l. The re fo re  w e  und e rt o o k 
t he  CAPEX a na lys is  a t  t he  Iris h  g ro up -
le ve l inc lud ing  e ir a nd  t he  t h re e  lis t e d  
re s p o nd e nt s  t o  a c t  a s  a  p ro xy fo r q ua lit y 
o f e q uip m e nt , w it h  t he  c a ve a t  t ha t  it s  
a b ilit y t o  in fo rm  t he  a s s e s s m e nt  is  
lim it e d . 

t he  Co m Re g  re q ue s t  fo r 
in fo rm a t io n  d a t e d  12 Ma rc h  20 24.  

The  a s s e s s m e nt  o f e ir’s  fina nc ia l 
c ha lle ng e s  a nd  he a lt h  re lie s  up o n  
a nnua l re p o rt s , fina nc ia l 
s t a t e m e nt s , c re d it  ra t ing  a g e nc y 
re p o rt s  a nd  a rt ic le s  fro m  ne w s  
o ut le t s .  

De c is io n 4 2 ( i) : Cha ng e s  in  
p ro fit a b ilit y, inc lud ing  a n  
und e rs t a nd ing  o f w he re  a  
USP g e ne ra t e s  m o s t  o f it s  
p ro fit s  o ve r t im e . 

Pro fit a b ilit y a na lys is  o f e ir a t  t he  fixe d -line  
b us ine s s  le ve l, e xc lud ing  a ny a c t ivit ie s  t ha t  
c o uld  b e  vie w e d  a s  d is s o c ia b le , us ing  ROCE 
c o m p a re d  t o  re g ula t e d  WACC w hic h  is  a  
c o m p e t it ive  b e nc hm a rk. Co m p le m e nt e d  b y 
a  c o m p a ris o n  o f e ir’s  ROCE t o  t he  fixe d -line  
m a rke t  p ro fit a b ilit y o f it s  c o m p e t it o rs  a nd  a  
c ro s s -c he c k o n  m o d e rn  e q uiva le n t  a s s e t  

We  c a rrie d  o ut  a n  a s s e s s m e nt  o f e ir’s  
fixe d -line  b us ine s s  ROCE c o m p a re d  t o  a  
c o m p e t it ive  b e nc hm a rk, w it h  a nd  
w it ho ut  t he  ne t  c o s t . 

Th is  a s s e s s m e nt  d id  no t  e xc lud e  t he  s ub -
p ro d uc t s  id e n t ifie d  a s  p o t e n t ia lly 
d is s o c ia b le , a s  s e t  o ut  in  Ap p e nd ix A1, a s  
t he  g ra nula rit y o f d a t a  re q uire d  fo r t h is  
is  no t  a va ila b le . Dire c t  fixe d -line  m a rke t  

The  ROCE c a lc ula t io n  is  b a s e d  o n  
re ve nue , o p e ra t ing  c o s t s , a nd  m e a n  
c a p it a l e m p lo ye d  in fo rm a t io n  fro m  
e ir’s  h is t o ric a l-c o s t  re g ula t o ry 
s e p a ra t e d  a c c o unt s . The  WACC 
b e nc hm a rk is  b a s e d  o n  Co m Re g ’s  
20 0 8  re g ula t e d  WACC. USO ne t  
c o s t  fig ure s  fo r 20 0 9 / 10  a nd  
20 10 / 11 a re  fro m  Co m Re g  
d o c um e nt s  re la t ing  t o  e ir’s  
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(MEA)  va lue s  fo r t he  le ve l o f c a p it a l 
e m p lo ye d . 

c o m p a ris o n  is  no t  p o s s ib le  d ue  t o  t he  
la c k o f fixe d -line  d a t a  fo r c o m p e t it o rs  
a nd  t he  la c k o f d a t a  o n  MEA va lue s  o f 
t he  c a p it a l e m p lo ye d . Fo r c o m p le t e ne s s , 
w e  a ls o  no t e  t ha t  w hile  MEA va lua t io n  is  
m o re  e c o no m ic a lly m e a ning ful t ha n  
b o o k va lue s , t he  g uid a nc e  o f D0 4/ 11 is  
t ha t  t he  a na lys is  b e  b a s e d  o n  h is t o ric a l-
c o s t  a c c o unt s , c o ns is t e n t  w it h  t he  
a p p ro a c h  t ha t  Oxe ra  ha s  t a ke n. 

Unive rs a l Se rvic e  Fund  a p p lic a t io ns  
(Co m Re g  19 / 36 ) . 

De c is io n 4 2 ( ii) : Cha ng e s  in  
a c c o unt ing  p ro fit s  a nd  
re la t e d  fina nc ia l m e a s ure s  
e .g . e a rn ing s  b e fo re  
in t e re s t , t a x, d e p re c ia t io n  
a nd  a m o rt is a t io n  ( ‘EBITDA’)  
a na lys is . 

Pro fit a b ilit y a na lys is  o f e ir a t  t he  fixe d -line  
b us ine s s  le ve l, e xc lud ing  a ny a c t ivit ie s  t ha t  
c o uld  b e  vie w e d  a s  d is s o c ia b le , us ing  ROCE 
c o m p a re d  t o  re g ula t e d  WACC w hic h  is  a  
c o m p e t it ive  b e nc hm a rk. Co m p le m e nt e d  b y 
a  c o m p a ris o n  o f e ir’s  ROCE t o  t he  fixe d -line  
m a rke t  p ro fit a b ilit y o f it s  c o m p e t it o rs  a nd  a  
c ro s s -c he c k o n  m o d e rn  e q uiva le n t  a s s e t  
(MEA)  va lue s  fo r t he  le ve l o f c a p it a l 
e m p lo ye d . 

 

We  c a rrie d  o ut  a n  a s s e s s m e nt  o f e ir’s  
fixe d -line  b us ine s s  ROCE c o m p a re d  t o  a  
c o m p e t it ive  b e nc hm a rk, w it h  a nd  w it ho ut  
t he  USO ne t  c o s t . Th is  d o e s  no t  e xc lud e  
t he  s ub -p ro d uc t s  id e n t ifie d  a s  p o t e n t ia lly 
d is s o c ia b le , a s  s e t  o ut  in  Ap p e nd ix A1, a s  
t he  g ra nula rit y o f d a t a  re q uire d  fo r s uc h  
a n  e xc lus io n  is  no t  a va ila b le .  

Dire c t  fixe d -line  m a rke t  c o m p a ris o n  is  no t  
p o s s ib le  d ue  t o  t he  la c k o f fixe d -line  d a t a  
fo r c o m p e t it o rs  a nd  t he  la c k o f d a t a  o n  
MEA va lue s  o f t he  c a p it a l e m p lo ye d .  
Fo r c o m p le t e ne s s , w e  a ls o  no t e  t ha t  w hile  
MEA va lua t io n  is  m o re  e c o no m ic a lly 
m e a ning ful t ha n  b o o k va lue s , t he  
g uid a nc e  o f D0 4/ 11 is  t ha t  t he  a na lys is  b e  
b a s e d  o n  h is t o ric a l-c o s t  a c c o unt s , 
c o ns is t e n t  w it h  t he  a p p ro a c h  t ha t  Oxe ra  
ha s  t a ke n . 

The  ROCE c a lc ula t io n  is  b a s e d  o n  
in fo rm a t io n  fro m  e ir’s  h is t o ric a l-
c o s t  re g ula t o ry s e p a ra t e d  
a c c o unt s . The  WACC b e nc hm a rk is  
b a s e d  o n  Co m Re g ’s  20 0 8  re g ula t e d  
WACC. USO ne t  c o s t  fig ure s  fo r 
20 0 9 / 10  a nd  20 10 / 11 a re  fro m  
Co m Re g  d o c um e nt s  re la t ing  t o  e ir’s  
Unive rs a l Se rvic e  Fund  a p p lic a t io ns  
(Co m Re g  19 / 36 ) . 
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De c is io n 4 2 ( iii) : Cha ng e s  in  
d ire c t  USO ne t  c o s t , if a ny, 
o ve r t im e . 

Co m p a ris o n  o f t he  ne t  c o s t  o f t he  USO 
b e t w e e n  20 0 9 / 10  a nd  2010/ 11. 

A c o m p a ris o n  w a s  und e rt a ke n  o f t he  ne t  
c o s t  o f t he  USO b e t w e e n  20 0 9 / 10  a nd  
20 10 / 11. 

Our a na lys is  is  b a s e d  o n  USO ne t  
c o s t  fig ure s  fo r 20 0 9 / 10  a nd  
20 10 / 11 fro m  Co m Re g  d o c um e nt s  
re la t ing  t o  e ir’s  Unive rs a l Se rvic e  
Fund  a p p lic a t io ns  (Co m Re g  19 / 36 ) . 

De c is io n 4 2 ( iv) : Es t im a t e s  o f 
a ve ra g e  le ve l o f c ro s s -
s ub s id y b e t w e e n  c la s s e s  o f 
m o re  o r le s s  s e p a ra t e ly 
a c c o unt e d  fo r s e rvic e s , a nd  
c ha ng e s  in  t he s e  o ve r t im e . 

Dis a g g re g a t io n  o f p ro fit a b ilit y d rive rs  
b e t w e e n  20 0 9 / 10 – 20 10 / 11 t o  id e n t ify 
s o urc e s  o f c ro s s -s ub s id y t ha t  w o uld  ha ve  
b e e n  a va ila b le  in  20 10 / 11, a lo ng s id e  a n  
a s s e s s m e nt  o f e ir’s  p ro fit a b ilit y a t  t he  fixe d -
line  b us ine s s  le ve l, e xc lud ing  a ny a c t ivit ie s  
t ha t  c o uld  b e  vie w e d  a s  d is s o c ia b le . 

We  a s s e s s e d  e ir’s  p ro fit a b ilit y a t  t he  
fixe d -line  b us ine s s  le ve l.  

Th is  d o e s  no t  e xc lud e  t he  s ub -p ro d uc t s  
id e n t ifie d  a s  p o t e n t ia lly d is s o c ia b le , a s  
s e t  o ut  in  Ap p e nd ix A1, a s  t he  g ra nula rit y 
o f d a t a  re q uire d  fo r t h is  is  no t  a va ila b le . 

We  w e re  una b le  t o  und e rt a ke  a na lys is  o f 
d is a g g re g a t e d  p ro fit a b ilit y d ue  t o  
d iffe re nc e s  in  t he  fo rm a t  o f t he  a c c o unt s  
b e t w e e n  t he  ye a rs . 

Fixe d -line  EBIT m a rg ins  fo r e ir a re  
b a s e d  o n  in fo rm a t io n  fro m  e ir’s  
h is t o ric a l-c o s t  re g ula t o ry 
s e p a ra t e d  a c c o unt s .  

De c is io n 4 2 ( v) : Cha ng e s  in  
p ric e s  o ve r t im e . 

ARPU t re nd s  fo r e ir a nd  it s  c o m p e t it o rs  in  
t he  fixe d -line  m a rke t  o ve r t he  re le va n t  
p e rio d . 

We  lo o k a t  d e ve lo p m e nt s  in  ARPU fo r a  
s ub s e t  o f c o m p e t it o rs  a nd  t im e  p e rio d s , 
d ue  t o  d a t a  a va ila b ilit y is s ue s . 
Sp e c ific a lly, BT’s  re t a il fixe d -line  b us ine s s  
s ub s c rib e r d a t a  is  inc o m p le t e  a nd  
s ub s c rib e r d a t a  fo r a ll m a rke t  p la ye rs  is  
a va ila b le  fo r Q4 20 10 – Q4 20 11 o n ly. 

We  und e rt o o k t he  a s s e s s m e nt  a t  t he  
re t a il fixe d -line  b us ine s s  le ve l t o  p re ve n t  
p o t e n t ia l d o ub le -c o unt ing  a t  t he  
w ho le s a le  le ve l. 

The  Co m Re g  in fo rm a t io n  re q ue s t  d a t e d  12 
Ma rc h  20 24  a s ke d  fo r t he  num b e r o f 
s ub s c rib e rs  a nd  re ve nue s  d a t a  b o t h  a c ro s s  
s ing le , d o ub le  a nd  t rip le  p la y a nd  a c ro s s  
Iris h  c o unt ie s  fo r t he  o p e ra t o rs ’ re t a il fixe d -

ARPU c a lc ula t io ns  fo r e ir, Virg in  
( fo rm e rly UPC) , Vo d a fo ne  a nd  
Im a g ine  a re  p re s e n t e d  us ing  
q ua rt e rly re t a il fixe d -line  re ve nue  
a nd  s ub s c rib e r d a t a  p ro vid e d  b y 
Co m Re g . 

The  ARPU d a t a  fo r Ma g ne t  a nd  
Dig iw e b  is  b a s e d  o n  d a t a  re c e ive d  
in  t he  Co m Re g  in fo rm a t io n re q ue s t , 
d a t e d  12 Ma rc h  20 24. NON-C
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line  b us ine s s . e ir d id  no t  p ro vid e  t he  d a t a  
s p lit  b y s ing le , d o ub le  a nd  t rip le  p la y, a nd  it  
w a s  t he  o n ly o p e ra t o r a b le  t o  s up p ly t he  
g e o g ra p hic  d a t a  s p lit .  

De c is io n 4 2 ( vi) : Cha ng e s  in  
m a rke t  s ha re  a nd / o r c ha ng e s  
in  re la t e d  m a rke t s . 

Ma rke t  s ha re s , b y re ve nue  a nd  s ub s c rib e r, 
fo r t he  re t a il fixe d -line  m a rke t  fo r e ir a nd  it s  
c o m p e t it o rs , a c c o m p a nie d  b y a n  a na lys is  
o f t he  p ro fit a b ilit y o f e ir a nd  it s  c o m p e t it o rs  
a t  t he  fixe d -line  m a rke t  le ve l (EBIT a nd  
ROCE) . 

 

We  re vie w e d  c ha ng e s  in  m a rke t  s ha re s  
fo r t he  m a in  o p e ra t o rs  in  t he  fixe d -line  
m a rke t . 

We  w e re  una b le  t o  c a rry o ut  p ro fit a b ilit y 
a na lys is  fo r e ir a nd  it s  c o m p e t it o rs  a t  
t he  fixe d -line  m a rke t  le ve l d ue  t o  
in fo rm a t io n  fo r e ir’s  c o m p e t it o rs  no t  
b e ing  a va ila b le  a t  t he  re t a il fixe d -line  
m a rke t  le ve l. The  Co m Re g  in fo rm a t io n  
re q ue s t  d a t e d  12 Ma rc h  2024  a s ke d  fo r 
t he  ne c e s s a ry d a t a  t o  c a lc ula t e  EBIT 
a nd  ROCE a t  t he  o p e ra t o rs ’ fixe d -line  
m a rke t  le ve l fo r re s p o nd e nt s . Ho w e ve r, 
no  o p e ra t o r w a s  a b le  t o  p ro vid e  t he  
re q uire d  d a t a  a t  t he  fixe d -line  m a rke t  
le ve l. Due  t o  t h is , w e  ins t e a d  us e d  
in fo rm a t io n  a t  t he  Iris h  g ro up -le ve l a s  a  
p ro xy.8 5 

Ma rke t  s ha re s  a re  c a lc ula t e d  us ing  
q ua rt e rly re t a il fixe d -line  re ve nue  
a nd  s ub s c rib e r d a t a  p ro vid e d  b y 
Co m Re g  fo r e ir a nd  it s  c o m p e t it o rs . 

Iris h  g ro up -le ve l p ro fit a b ilit y is  
c a lc ula t e d  us ing  e ir’s  h is t o ric a l-
c o s t  a c c o unt s  a nd  t he  20 10 / 11 
fina nc ia l s t a t e m e nt s  o f BT, Virg in  
( fo rm e rly UPC) , Vo d a fo ne  a nd  
Im a g ine . 

 

 
8 5 We  no t e  t ha t  in  it s  re s p o ns e  t o  c o ns ult a t io n, BT ind ic a t e d  t ha t  s o m e  re ve nue s  in  it s  Iris h  g ro up -le ve l a c c o unt s  m a y no t  b e  e a rne d  in  Ire la nd . We  d o  no t  e xp e c t  t his  
t o  ha ve  a  s ub s t a nt ive  im p a c t  o n  o ur a s s e s sm e nt  s inc e  BT w a s  a  s m a ll o p e ra t o r in  t he  Iris h m a rke t  in  20 10  t o  20 11 (w it h  a  re t a il fixe d -line  m a rke t  s ha re  b y re ve nue  o f 
[ ] ) , s o  re la t ive ly s m a ll inc o ns is t e nc ie s  in  it s  re ve nue  d a t a  w ill no t  im p a c t  o ur c o nc lus io ns .  
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De c is io n 4 2 ( vii) : Ma rke t  
e n t ry b a rrie rs  

Pre fe rre d  a na lys is  w o uld  inc lud e  a n  
a s s e s s m e nt  o f fa c t o rs  s uc h  a s  t e c hn ic a l 
re q uire m e nt s , a s s e t  in t e ns it y le ve ls  a nd  
c a p it a l re q uire m e nt s  t ha t  a re  fa c e d  b y 
ne w  e n t ra n t s . 

We  lo o ke d  a t  m a rke t  t re nd s  inc lud ing  
m a rke t  s ha re s  in  t he  re t a il fixe d -line  
m a rke t  in  t he  200 9 / 10 – 20 10 / 11 p e rio d . 
This  a llo w s  us  t o  c o nc lud e  o n  w he t he r 
ne w  e n t ra n t s  e m e rg e  a nd  w he t he r t he y 
c a n  s uc c e s s fully c o m p e t e  fo r h ig he r 
m a rke t  s ha re s  o ve r t im e . We  c a nno t  
d ire c t ly a nd  une q uivo c a lly o b s e rve  t he  
s t re ng t h  o f m a rke t  e n t ry b a rrie rs  a s  
t he s e  a re  c o m p le x a nd  m ult i-fa c e t e d .  

Annua l m a rke t  s ha re s  w e re  
c a lc ula t e d  us ing  q ua rt e rly re t a il 
fixe d -line  re ve nue  d a t a  p ro vid e d  b y 
Co m Re g  fo r e ir a nd  it s  c o m p e t it o rs . 

So urc e : Oxe ra . 
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