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1. Alto



alto

alternative operators in the communications market

ALTO Response to the ComReg discussion document on
Next Generation Broadband in Ireland

ComReqg 09/56




ALTO welcomes this consultation / discussion document in relation to Next
Generation Broadband in Ireland.

ALTO recognises ComReg’s efforts in the facilitation of recent industry groups
in relation to the subject of NGN in Ireland, namely the Next Generation
Network Industry Steering Group - NISG".

During the NISG and the two workshops which were extant under the steering
group (namely the NGN Core and NGA groups), ALTO constructed a
Statement of Requirements — SOR, which we believe still represents the vast
majority of the new entrant industry’s interests today and in fact had high level
approval or buy-in from Vodafone and O2 at that time.

The SOR covered the following areas:

Time line and Plan;
Commercial Model;
Changes to Existing Services;
Changes to Infrastructure;
NGN Voice Services;
NGN Bitstream;
Broadcast and Video;
Delivery Performance;
Trials;

Customer Migration; and
Billing.

ALTO is willing to discuss and re-circulate the SOR at any point and also to
have detailed engagements with ComReg in advance of any future industry
working group.

ALTO, through its association with ECTA in Brussels has been engaged in
various initiatives on the subjects of NGN and NGA and we intend to continue
to engage in this fashion both for NGN and NGA framework and policy
developments. There are certain obvious aspects of emerging EU NGA
modelling and regulatory framework trends which may not be suitable for the
Irish market.

ALTO’s view is that the ComReg discussion document is transparent and
methodical. However, we believe that that until some form of: regulatory
facilitation; industry intervention; collective engagement; proper planning and
the renewed fiscal stability of certain key stakeholders is defined (all of which
are the required precursors to the progression of the NGN Broadband
debate), the subject may remain in practical abeyance. We recognise this

"' We also recognise the input of Mr Joe Gantly (who sadly is no longer with
us) as NISG Chairman, may he rest in peace.



discussion document is a positive step in facilitating and endeavouring to
move the process forward from ComReg’s position as a key stakeholder.

ALTO will not address the specific questions in the discussion document
09/56, but instead allow individual members and operators contribute as they
deem fit.

ALTO remains committed to assisting ComReg in facilitating competition and
development is this area and in the wider market.

21 August 2009
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BT

BT Communications Ireland Limited Response to ComReg
Discussion Document 09/56

Next Generation Broadband in Ireland

Promoting the timely and efficient development of high speed
broadband infrastructure and services

1. Introduction

BT welcomes this ComReg discussion document. We agree and advocate
the need for serious and considered debate on a subject that will give Ireland
the tools it needs in the economy of the future.

The objective has to be the creation of Next Generation Broadband (NGB)
that enables Ireland to have a European class digital economy embracing
aspects such as; infrastructure, consistent and national availability, e-state
and e-citizens, high levels of sustainable competition all overarched by
appropriate regulation.

Whilst we agree with much of the debate and analysis in the discussion
document we note ComReg’s proposed definition NGB is at access speeds
above 25Mbit/s which rules out current single pair, as opposed to bonded
pair, copper access solutions. We would question whether this approach is
entirely helpful in the current economic climate and point to the development
of access competition in Ireland.

To date Ireland has experienced relatively low levels of competition in the
broadband market with eircom retaining significant retail and wholesale
shares. It is generally recognised that innovation comes from competition.

Local Loop Unbundling (LLU) has to date failed to create the impact that it has
had on the competitive environment in such countries as Germany, France
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and the UK. The reasons why LLU has failed to make peer progress in
Ireland are well documented. We believe that with the current substantive
price reductions that ComReg has started to announce for LLU the situation
could be reversed. Annex A provides some recent public domain
observations in this regard.

It would in this context seem inappropriate to appear to rule out enabling NGB
opportunities such as LLU and their subsequent evolution to fibre based
higher speed opportunities. LLU has in our view a number of years of shelf
life and has the opportunity to create high speed broadband opportunities.

We would put forward the view that without a dynamic competitive market
then one of the key conditions for the creation of NBN is missing; that is
unless the State wishes to be the primary funder.

Such a competitive environment is created through a number of factors;
regulation, behaviour of the incumbent and its timeliness, quality and price of
wholesale offerings and growth of alternative platforms (cable and wireless).

Modern communications networks are vital to the economic and social well-
being of nations in the 21! century. They provide the conditions for countries
to be competitive in the global economy and they provide the framework
within which competition and innovation can provide customers, both
businesses and consumers, with real benefit in terms new services and value
for money.

We note that the European Commission concluded the second public
consultation on the Recommendation on Next Generation Access regulation.

The Recommendation is to give guidance to National Regulatory Authorities
(NRAs) on how to apply existing EU telecoms rules to market reviews in an
NGA world. It aims to ensure a consistent approach to remedies, and though
not binding, NRAs must take ‘utmost account’.

However in our opinion the draft raises a number of concerns and questions,
both about the overall direction, and the detail, with its focus on Fibre to the
premises (FTTP) and multiple fibre provision.

We note that final adoption will take place towards the end of 2009 or early
2010. BT responded to the formal consultation, supporting more emphasis on
active wholesale access remedies, questioning the Commission’s belief in
infrastructure competition, and calling for a balanced approach to competition
and investment.

In addition to the above we would remark that if bottlenecks truly did not
exist and if the incumbent were to provide equivalence of inputs then
the regulatory aspect of the debate would take on an entirely different
light.
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All of the above leads one to the conclusion that the ComReg discussion
paper is extremely timely and relevant to Ireland.

2. Response to ComReg Questions
We have set out below our response to the ComReg questions raised which
we believe provide a good starting point for discussion.

Section 2: Next Generation Broadband — What is it and why does it
matter?

Question 1: What speeds and other quality of service parameters will be
demanded by businesses and consumers over the next 3 to 5 years?
Please explain your reasoning. Do you believe the market itself will
deliver these capabilities, and within what timeframe?

BT Response

We attach a summary of current superfast broadband progress by BT in the
UK at Annex B. It is worth mentioning that the DETI tender in Northern
Ireland guaranteed 2Mbit/s to 85% of rural businesses and 10Mbit/s to 85% of
urban business by March 2011. This is on top of the Digital Britain report
commitment of 2 Meg to 'virtually' everyone in the UK by 2012.

Speeds and other quality of service parameters for both business and
consumer.

Video based services and particularly High Definition Video are the most
obvious applications that are likely to drive demand, particularly where the
content is owned or controlled by the network operator. There are services we
know about today that have the potential to develop and take-off, in which
case customer demand for super-fast broadband will grow, potentially very
rapidly. History tells us that other services, as yet unknown, will emerge in the
future. But even without these new services, there will be growing demands
developing from existing services, particularly in competitive markets such
that will fuel customer expectations and drive network investment.

To alarge degree speed and quality of service parameters are a function of
the service applications to which they are put. Business generally requires
“business grade” services and quality of service without which they cannot
function. Consumers require lesser levels but that is also to a degree
influenced by the price that consumers are prepared to pay.

It is important to note that at the wholesale level both business grade and
consumer grade services and quality of services must be provided if effective
competition is to take place.
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Consumer - The growing number of internet enabled devices is driving
greater and more simultaneous internet use within households e.g. laptops,
games consoles, mobile phones, iPhone, Blackberry and TVs (Apple and
other manufacturers are incorporating the internet through ‘widgets’). This
contributes to increased broadband demand - initially through multiple
simultaneous internet sessions and then through an enlarged personal digital
footprint (to store, move and share content with others).

The current generation of Social Networking has scratched the surface of this
— but the volume will explode with the introduction of Personal Broadcast
services, Video Conferencing and Web TV which will move content between
people, devices and locations seamlessly.

The top drivers of interest in super-fast broadband are downloading movies,
games, blogging, high tech communications such as VolP and webcams and
frequent use of the internet.

Business

SMEs are increasingly pushing the limits of their current broadband services
and with the increase in remote and flexible working and unified
communications (both voice and video), demand for bandwidth (especially
upstream) is likely to increase significantly.

New technology such as thin client/Software as a Service and cloud
computing will result in new business models that will dramatically alter
business costs from hardware and software purchases to an integrated fully
managed service package.

Healthcare - in Sweden, the ‘Nurse Gudrun’ community service allows
patients to make appointments online, renew prescriptions and get medical
information, through their TV. Healthcare services are being developed in
Italy and Japan by telcos: the patient or the health centre initiates the online
consultation, and then the patient sees the doctor or nurse on the television
and communicates using a webcam and microphone.

Education - enhanced online education and training gives access to a wider
range of richer content services and new ideas. Virtual class rooms enable
learning to continue when outside of the traditional school building. These
public service applications are typical of relatively small scale, community-
based services, but are symptomatic of national needs and can be replicated
almost anywhere.

Large business and Government are often already served by direct high
speed fibre links already with capabilities and hence for these it will be more
about the applications, reliability and price. We visualise these links running
at speeds of 100s of Megabit/s and are in the period in question more likely to
be in Gigabit/s
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Will the market deliver the above and in what timeframe?

It is unlikely that the market alone would deliver the above outside of the core
population areas and certainly not to the more rural areas of Ireland. The
commercial realities of demand, price, cost and rollout timescales in a global
economic downturn tend to mitigate against that.

With regards to consumers we believe that LLU has significant potential in the
short and medium term to help drive competition and speeds up to 24Mbit/s
for a large number of consumers.

For speeds above this level, with today’s technology, it looks likely that
increasing use of fibre to the cabinet and in some cases fibre to the home
solutions will become more widespread.

However, fibre in the local loop poses new regulatory and economic
challenges as it is unlikely that sub loop unbundling will be taken up in Ireland.
This is true even if all the regulatory issues could be solved simply because
the economics of multiple access networks in many parts of Ireland will simply
not work for a competitive access market thus access to such services will
have to be via active wholesale services rather than passive ones.

Passive access, such as duct sharing, may have some part to play in the
provision of fibre to major business and government sites, however,
significant practical difficulties arise with such approaches.

Question 2: Do you agree that NGB network deployments can provide a
socio-economic benefit? If so, who are likely to be the greatest
beneficiaries and why? Should the policy framework explicitly favour
the development of NGB in Ireland, and with what specific socio-
economic goals in mind?

BT response

There are currently three main categories of end-user benefits that can be
derived from high speed broadband:

e doing what people do now more productively’ (the value of time
savings);

e an expansion of existing things people do’ (the value of higher
volumes); and

e new things and transformations’ (e.g. HD video distribution and
two-way HD video communication, and a progressive move to
cloud computing - a general term for anything that involves
delivering hosted services over the internet).
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Multiple, simultaneous high-bandwidth applications will be the major driver
for next generation access speeds. For example, one user running
iPlayer HD, P2P file sharing and HD video conferencing, or a number of
users in the same household, each running applications in different
rooms, such as HD multiplayer gaming, streaming HD IPTV, online
shopping and music downloading.

Video will continue to enhance the experience (moving to HD) as will new
interface devices. Applications will work on today’s broadband — but the
experience will be significantly enhanced.

Gaming will drive early adoption and upgrades to the RTE Player for HD
streaming, full screen and multi-room will create demand for faster
broadband — but using familiar applications.

Thus:

e Super-fast broadband and the increasing number of network-
connected devices will move the internet beyond the bedroom or study
and into the main living spaces.

e Modern communications are vital for economic and social reasons.

e Video, in particular HD video, is a key application, requiring increased
bandwidth for multiple, concurrent users in the home to simultaneously
see, hear, and share high quality content.

e Community and social networking will become quicker, richer and more
inclusive.

e There is already good social acceptance of new media and
communications.

e |PTV (streaming and on-demand) is likely to be another primary
application driver, particularly when premium content (i.e. sport) is
unavailable from other platforms.

e (Can Ireland afford not to have NGB? The fact is that Ireland has limited
natural resources, it's manufacturing base is in decline, it is an Island
nation on the periphery or Europe and it has a high level of software
and technology skills - hence driving the information economy is key to
stimulating innovation and the skills base. Ireland needs to be well
connected to the World for its future trading and NGB is therefore
essential.

Section 3: Broadband Developments in Ireland
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Question 3: How important will cross-platform competition be to the
development of NGB Networks? Do you consider that all broadband
platforms are capable of supporting NGB? In what circumstances might
some such platforms be more suitable than others in providing timely
and efficient NGB?

BT Response

Operators around the world are investing in ‘super-fast broadband’ — usually
fibre to provide speeds in tens or even hundreds of Megabits per second.

Operators and Governments around the world are investing or considering
investing billions of Euro in fibre-based, super-fast broadband, delivering
services with top speeds up to 100Mb with the potential for even higher
speeds in the future.

The desire is to extend the coverage as far and as fast as possible, but the
commercial case for doing so at present is difficult to make. Identifying the
services that will drive demand for super-fast broadband is, therefore,
important and as these develop then the commercial case will become easier.
So, what are the services that will drive this demand?

Operators in Korea (KT), Japan (NTT) and Sweden (TeliaSonera) quote High
Definition Internet Protocol TV (HD IPTV), online gaming, online storage,
video telephony and increasingly HD-TV broadcasting as the key applications.
These same operators and other analysts suggest that future applications
could develop from these including ultra-HD TV, HD video conferencing, 3D
TV, online multiplayer gaming, telemedicine, distance learning, electronic
home monitoring and online work collaboration applications.

In Japan, the government strategy is to establish a ubiquitous network
society, where the population appreciate communications technology in
resolving social problems and feel comfortable that it will provide them with
easy access to medical support, government services, education and jobs.
The success of this depends on the provision of ultra-high speed networks,
but the government has assumed an implicit value to the consumer for such
services

Most international Next Generation Access (NGA) operators offer triple play
bundles (phone, high speed broadband and IPTV), sometimes with mobile as
well (“quad play”). Others offer additional consumer packages, including
hardware, for home security, surveillance and alarms which can be managed
through their IPTV, web and mobile portals. Revenues from these bundles,
particularly Video elements, are fuelling many of the current fibre investments
in other countries.

All platforms will have a part to play; cable, wireless, satellite and fixed.
However, whilst it may not always be the case it would seem that wireless and
satellite solutions have greater resource constraints (spectrum and
technology) that tend to result in lower speed outcomes.
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For high speed reliability at fixed locations fibre is the obvious answer
whereas increased mobility will drive the need for high speed (everywhere)
access.

There is therefore going to be a need for a fibre access operator with a
ubiquitous network open to all players so applications can compete over such
a network. In addition mobile NGA networks will also be needed, and similar
levels of competitive access will be required to these networks. It is the
definition and effectiveness of this competitive access to the ubiquitous
networks that is therefore likely to be key to the provision of beneficial,
effective and efficient services going forward.

Question 4: Do you consider that substantial (both in cost and coverage
terms) private sector led investment in the development of NGB
networks is likely over the next 3-5 years? If not, and should a gap occur
in comparison to other European countries, what will be needed to
encourage such private sector investment in Ireland?

BT Response

It is relatively unlikely that substantial private sector led investment in Ireland
will occur in the next 3-5 years for a number of reasons including:

e The cable industry is not sufficiently advanced to give the incumbent
the necessary spur,

e The costs involved with uncertain returns,

e The level of debt that the incumbent has to service and

e (Capital investment as a percentage of revenue is likely to reduce as all
providers see current revenues decline

e Lack of regulatory certainty around access arrangements for OAOs.

It is difficult to know whether a gap occurs or not. The objectives of any
government are generally not in line with frank admissions that Ireland has a
gap in this crucial area with respect to the rest of Europe.

It is often quite difficult to know what actual progress is being made in other
European countries.

What is true is that initiatives are taking place across Europe and Ireland
should not be left behind at this stage.

Private sector investment falls into a number of categories:

e Competitors with their own network and access platforms
independent of eircom. Investment in such cases will generally be on
the basis of likely return on investment. Where uncertainty exists as to
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the likely demand for services and the prices that will be paid then
investment decisions will be delayed and / or scaled back.

Competitors with some of the above but who have a greater
reliance on access supply from eircom. Where wholesale access is
dependent on eircom then the level of regulatory intervention to ensure
that such access is provided on appropriate terms, including price and
service and in non discriminatory ways is somewhat fundamental as to
whether an investment would be made or not. Clearly if it is suspected
that one would be discriminated against in some form or another then
this creates a significant barrier to investment.

Eircom. There is little clarity as to eircom’s NGB investment plans and
thus, in the current economic climate and changing environment for
eircom itself, one must conclude that investment plans are modest.

UPC. UPC have made some recent announcements around 120Mbps
NGB through the upgrade of their platform to DOCSIS 3.0 — however,
the timelines and coverage plans are unclear.

Much discussion is taking place in Europe and across the globe as to the
role of co-investment NGB decisions where in return for the creation of open
access networks involving at least four parties, each having a significant
say, then lighter touch regulation might be applied.

Such approaches may warrant further investigation but there are few if any
successful examples to choose from thus new ground will have to be forged.

In conclusion what will be needed is “confidence”:

¢ Confidence that open access, non discriminatory conditions will be
created that foster competition,

e Confidence that consumers and businesses want and will pay for the
services

e Confidence that government will create the dynamics for an e-society.

Section 4: International Approaches on Next Generation Broadband

Question 5: In what circumstances would any of the above (or other)
approaches be appropriate in stimulating NGB roll-out in Ireland? How
might such interventions safeguard the development of competition?

BT response

The creation of NGB in Ireland should be done with best practice in mind and
tailored to suit the national environment. However, great care is always
needed in seeking to adopt international experiences drawn from countries
outside Europe which are not subject to strict rules on State Aid.
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A general theme in all international approaches is the concern over digital
divides and how to minimise those. Perhaps through broadband USO type
obligations with necessary open access infrastructure funded through some
form of taxation with open tendering. States see the imperatives of being at
the table in world class digital economies both from an industrial perspective
and an e-state perspective as mentioned above.

A general theme that can be drawn from international experiences is that they
all seek to address, in a way appropriate to their individual markets;

e A change to incumbent behaviour or its control of NGB infrastructure,
e Focus on regulation,

¢ Recognition that passive and active wholesale access to NGB both
play a part,

Open access NGB network,

Open and transparent competitive process,

Collaboration with the retention of competition.

Different regulatory thinking.

Section 5: Next Generation Broadband Enablers and Inhibitors

Question 6: Do you consider that the issues identified are the main
enablers and inhibitors of NGB developments or are other issues of
greater relevance? Who are the key stakeholders who might be in a
position to influence these issues and how might they best do so?

Question 6 BT Response

BT acknowledges that a number of practical initiatives have already been
taken by the DCENR with the view of facilitating investment in infrastructure
such as the Metropolitan Area Networks (MANs) and the targeted
Government actions detailed in the DCENR 2009 Report “Next Generation
Broadband Gateway to a Knowledge Ireland”, and these will be helpful in
facilitating Next Generation Broadband. However, a step change is now
required and the following enablers and inhibitors need to be addressed.

Digital Divide

The issue of the digital divide needs to be addressed from the outset and
recognised that it presents both different commercial, political and engineering
challenges to the development of Next generation Broadband in urban areas.
Experience from the current generation broadband clearly suggests that the
case for investment in rural areas will require a Governmental initiative to
progress. The recent digital Britain report issued in June 2009 provides one
suggestion by applying a six pounds sterling tax per year to all broadband
lines to build a fund to address this issue.
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Two key points emerge, firstly recognising the digital divide is a different
problem to addressing NGB, and secondly actions need to be taken from the
outset to bring services to rural areas in a timely way, rather than as a tail
once urban developments have been completed. BT therefore suggests that a
separate project is established to embark on removing the digital divide from
the outset.

Ubiquitous Access and eircom

Realistically only one operator has ubiquitous access to customers in Ireland
for high speed NGB at this time, and that is eircom. eircom therefore can be
both an enabler and an inhibitor. Whilst the cable company UPC is continuing
to invest and roll-out high speed services it only has limited coverage at this
time although this may grow further over the coming years. The mobile world
has proven itself capable of offering current generation broadband services,
however it will need to evolve further technologically to support next
generation broadband and that will take some time. Rolling out a new duct
and wired access platform is not economic particularly in the current financial
climate and environmentally is a poor use of resource. Therefore realistically
we need to be looking at the eircom access platform as a base.

eircom as an Inhibitor

The perception to many in industry and in particular the LLU providers is that
eircom has robustly defended open access to its copper pairs to the extent
that Ireland is now significantly lagging Europe in the roll-out of LLU services.
Recent experience concerning the lack of access to Wholesale Ethernet
Services from eircom (whilst offering 1Gbps services at a retail level) also
demonstrates that eircom has not been minded to provide essential open
access services in the Wholesale market. This behaviour significantly
undermines eircoms ability to generate confidence for other operators to
invest in services delivered over the eircom network. Given eircom’s
ubiquitous access this is a significant inhibitor to the development of NGB in
Ireland at this time. Currently the perception is that eircom investment in NGA
would be for the preferential benefit of their downstream retail business. It is
also recognised that the behaviour of eircom is driven from the top hence only
a senior level engagement could address the behavioural issues.

Telstra in Australia appeared to adopt a similar position to eircom and it was
only when the Australian Government decided not use the Telstra network for
their NGB did Telstra change their behaviour. Its unlikely that a new physical
wired network will be built in Ireland in the current climate, however the
Australian example does illustrate the importance of behaviour in NGB.

eircom as an Enabler

BT respects that all operators are entitled to a fair return for their investment,
and as discussed in the ComReg discussion document there are various
ways commitments to invest such as providing volume forecasts etc can be
made. However, a key to this is that eircom are going to have to show
initiative and openness from the top down. One such approach was adopted
in the UK with the Equivalence of Access Board (EAB) where senior
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representatives of the access provider (Openreach); independent
representatives including one nominated by the regulator now oversee at
close quarters that the provider is treating all downstream providers equally. If
eircom were to adopt a more open approach as discussed, this would be a
significant enabler for NGB.

Co-ordination as an enabler

If the industry were to become co-operative (within the bounds of the law) an
independent and respected body or individual with reporting to the DCENR
would be required that would have direct CEO access and the ability resolve
working level issues. This body or person would both agree a project plan with
the industry and track progress and report on regular basis to the Minister.

Section 6: The Role of Regulation in Facilitating Next Generation
Broadband Development in the Irish Market

Question 7: Are the areas identified the relevant tools available to
ComReg for accelerating NGB investment in Ireland, or could other
regulatory levers be as or more effective? What might be the impact of
these activities on both the level and timing of NGB developments?

BT Response
Regulation as an enabler

As ComReg themselves acknowledge in the consultation, a cooperative
approach by eircom and industry (within the bounds of competition law) would
be more productive and could bring about an environment where operators
could make commitments to eircom, and eircom would have the confidence to
start updating is access network for NGB. The role of ComReg would then be
more to look after the interests of the consumer.

The European Commission has identified that many of the issues facing
Ireland to stimulate investment in NGB are common to many European States
and is consulting on a regulatory regime to aid the stimulation of investment
whilst protecting competition. Although these guidelines are still in draft and
are being discussed robustly, once finalised it is anticipated that these will
provide a balanced and proportionate set of guidelines.

Alternative Regulatory Levers

A number of regulatory levers are currently available to the regulator however
generally the stronger the regulatory remedy the higher the level of evidence
and test of proportionality that has to be undertaken by regulators (not just
ComReg), and this generally means the longer it will take to deploy (usually
years). A co-operative approach is thus the most productive way forward, but
in the absence of this a clear aim must be to establish fairly straight forward
exAnte regulation around the areas of transparency and discrimination
through Internal Reference Offers (IROs).
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Internal reference Offers (IROs)

BT would strongly advocate the introduction on eircom of the publication of
Internal Reference Offers (IROs) so that eircom are obliged to inform the
industry of the services they are offering themselves in regulated markets,
hence discrimination can be quickly identified and existing non-discrimination
regulation becomes immediately effective. Transparency and Non-
discrimination regulations are already a corner stone of the existing
regulation, but the current transparency rules are very limited and don’t catch
the biggest potential abuse; the incumbent offering itself preferential
treatment. A simple change to the exAnte regulations to force Internal
Reference Offers to be published will have a major beneficial impact.

Question 8: Do you see a role for collaborative industry approaches in
seeking to agree wholesale models for open access to SMP operator
NGB networks? Will infrastructure sharing be critical for early
deployment of NGB in Ireland? What do you see as being the
appropriate regulatory response in such circumstances, particularly in
light of the need to promote effective competition, innovation and
incentivise investment?

BT Response

The issue is whether a collaborative approach will be all inclusive, This now
seems unlikely as there are three diverse market segments, fixed, cable and
mobile now investing in high speed access and will seek returns on their
investment. Hence to focus on one platform such as eircom’s access risks
distorting competition. However, by not having some focus will the market
miss out? Probably yes as the market will develop more slowly if left to pure
competition in recessionary times. Hence the regulatory response needs to
stimulate investment whilst ensuring open access to the various access
technologies.

Question 9: What role has the regulation of investment incentives such
as wholesale pricing to play in stimulating the development of NGB
networks?

BT Response
The regulation of wholesale pricing will become critical for the downstream

markets to survive. The correct pricing should stimulate usage and thus
investment in access technologies.

Question10: Is there a case for allowing a differentiated regulated rate of
return for Eircom in relation to risky NGA investments, and would this in fact
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be effective in encouraging early and widespread development of NGB fixed
line networks?

BT Response

The issue is whether eircom would pass on the prices in a non-discriminatory
way rather than the actual price. If there were confidence that eircom was
acting in a non-discriminatory way greater trust would be established and
support would emerge for them updating their network and seeking a fair
return. Perhaps there is a case for eircom to consider voluntary “equivalence
of input” obligations in return for differentiated rate of returns.

End
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Annex A

Recent Public Domain Commentary on LLU

A new beginning for Ireland’s last-mile broadband hopes? (Irish
Independent and siliconrepublic)

30.07.2009

Last week, two global telcos, BT and Vodafone, with a significant presence in the
Irish market forged a joint venture on broadband. The question is: will it advance
Ireland’s so far poor performance in the realm of local loop unbundling (LLU)?

LLU effectively means an operator gains access to a local exchange and by being able
to put in their own equipment they can offer higher speeds and newer services such as
TV via broadband.

However, after more than 10 years since deregulation of the Irish telecoms market
began, LLU can be seen as a market failure, with 96pc of copper DSL lines sold in
Ireland originating with incumbent operator Eircom either directly or as ‘resold’
services.

Under last week’s deal, which is still subject to approval from the Irish Competition
Authority, BT will transfer its consumer, small business broadband and voice
customer base to Vodafone. This will involve the transfer of some €4.8m worth of
assets.

The CEOs of BT and Vodafone, Chris Clark and Charles Butterworth, say the aim of
the plan is to address the lack of competition in the Irish LLU market, while also
playing to each of the company’s respective strengths.

The lynchpin of the plan is a price reduction proposed by ComReg in May, whereby
the cost of accessing Eircom’s network may fall from €16.24 to €12.18, making
investment in LLU more viable.

For Vodafone, the deal means not only will it be able to access BT s 22 unbundled
local exchanges around Ireland, but it will also gain BT’s consumer telephone and
broadband base of 84,000 consumers, as well as 3,000 small businesses.

The significance of the new alliance is it will enable both companies to build an
alternative LLU infrastructure that will grow access to local loop infrastructure from
20pc today to two thirds in the coming years.

The companies will focus on building a LLU-enabled network that will deliver up to
24Mbps, growing the network from 22 exchanges today to 58 exchanges over the next
few years.

“The logic is compelling,” explains Vodafone’s Butterworth. “We realised that on our
own neither company could make a business case for increasing Ireland’s
infrastructure to the level we are suggesting. But, combined, we have 2.1 million
customers and a fixed-line business. It is about economy of scale.”
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BT’s Clark agrees: “This joint venture creates the economies of scale to enable
Ireland to get the broadband coverage and quality it sorely deserves.”

He says the recent ComReg process to enable greater LLU access is really the first
step to achieving a faster broadband network for the country.

According to Butterworth: “Now we have a regulator that is actively engaged in
looking at wholesale pricing.” Clark adds that not enough has been invested in
broadband-enabling Ireland to date. “It’s not just capital spend, but developing the
services that will create the compelling business propositions to make use of higher
speed. LLU investment in Ireland has really only been to a small scale.”

Another investor in LLU is Magnet Networks, which has unbundled 40 exchanges
around the country, involving an investment of over €80m and an addressable market
of 600,000 potential subscribers.

CEO Mark Kellett says LLU is vital for competition as it enables telcos to do far more
for customers than a resold ‘bitstream’ connection. “With LLU you can get true
broadband speeds of up to 24Mbps. Is there a future for LLU? Absolutely. Bitstream
simply cannot compete against a fully unbundled local line.

“But because 96pc of DSL lines are sold via the incumbent and more than half of
those are bitstream, operators don’t have the capacity to innovate. This is something
we have been at pains to impress on ComReg and the Government.”

Kellett points out that the new prices ComReg proposes, while welcome, could still be
challenged by Eircom. He says what’s really needed is a similar agreement to that of
BT and Ofcom in 2005 where BT agreed not to compete with bitstream until the UK
had 1.5 billion LLU subscribers. “If you were to do that on an Irish scale, you would
be allowing the market to grow to 150,000 full LLU subscribers. At present, Ireland
has only 16,500 LLU subscribers despite the millions invested by Smart, Magnet and
BT. Aggressive competition has so far destroyed the incentive to invest in LLU.
“The Irish broadband market is four years behind the US and three years behind the
UK. Ireland is playing catch-up and subscribers will want better and more innovative
services,” Kellett concludes.

By John Kennedy

BT and Vodafone CEOs plan a broadband network ‘of scale’
(siliconrepublic)

23.07.2009

BT chief executive Chris Clark and Vodafone chief executive Charles Butterworth plan to
grow their combined local loop infrastructure from 20pc of today’s market to two-thirds
and create one of the most progressive wholesale broadband operations in Europe.
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Speaking with siliconrepublic.com yesterday after announcing their broadband joint
venture, Clarke and Butterworth said the aim of the plan was to address the lack of
competition in the Irish local loop unbundling (LLU) market and effectively play to each of
the company’s respective strengths.

Under the deal — which is still subject to approval from the Irish Competition Authority —
BT will transfer its consumer, small business broadband and voice customer base to
Vodafone. This will involve the transfer of some €4.8m worth of assets.

BT will, however, retain its lucrative enterprise and network divisions, which include
corporates, the public sector and other communications providers for whom it builds and
manages networks. The company recently recorded £800m sterling in revenues North
and South, largely from managed services and corporate technology services.

For Vodafone, the deal means not only will it be able to access BT’s 22 unbundled local
exchanges around Ireland, but it will gain BT’s consumer telephone and broadband base
of 84,000 consumers, as well as 3,000 small businesses.

The significance of the move could easily be hidden by the movement of customers from
one operator to another. The real importance of what BT and Vodafone are doing is
arresting the clear market failure of LLU in Ireland.

Operators such as BT, Magnet and Smart Telecoms have all invested millions in
enabling copper networks in Ireland to be able to carry broadband via digital subscriber
loop (DSL).

However, aggressive competition from incumbent operator Eircom and the lack of a
regulatory remedy has resulted in a situation whereby eight years after most operators
began unbundling local exchanges 96pc of DSL broadband in Ireland is still sold through
Eircom’s network.

In the past year, the Commission for Communications Regulation (ComReg) has moved
to reduce LLU access prices and, according to Clarke, this was the spark that allowed
Vodafone and BT to pool their resources.

Last year, Vodafone acquired Perlico for €80m. However, while it gained 62,000
customers, it still had no fixed line infrastructure. BT, on the other hand, realised it was
gaining more by focusing on corporate and public-sector work, as well as its expertise in
network building. The latest deal with BT will make Vodafone the clear No 2 in the Irish
fixed line market with 170,000 fixed customers and 15pc share of the fixed broadband
market.

The significance of the new alliance is it will enable both companies to build an
alternative LLU infrastructure that will grow access to local loop infrastructure from 20pc
today to two-thirds in the coming years.

The companies will focus on building a LLU-enabled network that will deliver up to
24Mbps to two-thirds of the Irish population, growing the network from 22 exchanges
today to 58 exchanges over the next few years.

“The logic is compelling,” said Vodafone’s Butterworth. “When we both looked at our
operations we realised that on our own neither company could make a business case for
increasing Ireland’s infrastructure to the level we are suggesting. But combined we have
2.1 million customers and a fixed-line business. It is about economy of scale, and with
that scale comes the fact that we can build the infrastructure that will drive the market in
a positive direction.”

Page 17 of 27
Issue 1 — 28th August 2009



Reference ComReg 09/56 Next Generation Broadband in Ireland

BT’s Clark agreed: “Most people would accept that Ireland needs to see growth in terms
of broadband coverage and speed. The economic challenges we face to achieve the
smart economy are critical. The challenges so far have been immense in terms of
population, geography, regulation and economics. This joint venture between BT and
Vodafone creates the economies of scale to enable Ireland to get the broadband
coverage and quality it sorely deserves.”

Clark agreed that the recent ComReg progress to enable greater LLU access is really the
first step to achieving a faster broadband network for the country. “We are committed to
increasing our LLU footprint in terms of exchanges and aim to reach two-thirds of
available lines.”

According to Butterworth: “Now we have a regulator that is actively engaged in looking at
wholesale pricing. The prices have been too high to date, but now we are on a
progressive path and look forward to further developments. But what Ireland needs is
parties with enough scale to see this through.”

Clark added that not enough has been invested in broadband-enabling Ireland to date.
“It's not just capital spend but developing the services that will create the compelling
business propositions that will make use of higher speed. LLU investment in Ireland has
really only been to a small scale. “Where we have invested in LLU we have experienced
a massive competitive take-up. This partnership allows BT and Vodafone to get serious
about broadband coverage.” Butterworth added: “This is about taking the game further.
Vodafone’s aim in the retail space is to go to any customer and ask them how they want
their broadband — mobile, fixed or any other way? When we bought Perlico we bought a
customer base and an IT capability, but not an infrastructure. But when you look at BT, it
has one of the most progressive wholesale operations in Europe and there’s no reason
why Ireland shouldn’t benefit from that.” Clark explained: “We have a strong wholesale
business in the Republic of Ireland and Vodafone is an important customer of ours, along
with a number of other providers. “But in terms of access, it is in everyone’s interest to
have an open access network. This is what will drive innovation, competition and
services.” Butterworth said that what has been missing in Ireland is alternative
infrastructure, and this will mean that future next-generation networks will have to be built
with open access in mind. “If we want to have next-generation networks, you need to
have competition in the market. We’ve got to build the networks and then we’ve got to be
rational. This is about a competitive ecosystem. We want to be able to drive a stable
competitive framework in Ireland and then what we’ll do is take our chances at a retail
level. We're determined that with our brand and our customer base we’ll be successful.”

By John Kennedy
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Annex B

Superfast Broadband Progress by BT in the UK

S oT@

Super>fast
broadbanc

Super>fast broadband update
July 2009

Please see the attached presentation of BT’s GB and NI Superfast
Broadband Rollout plans.

Also included below are a number of recent press releases to support
the GB and NI rollout.

BT Press Releases

DC09-221 July, 9 2009

Lisburn named in BT's superfast broadband rollout plans
e  Superfast speeds available to close to 14,000 customers in Lisburn

Belfast, Thursday 9th July 2009: BT today announced an acceleration of its £1.5bn investment
programme to bring fibre-based broadband to the UK, and has named Lisburn as one of the 69

exchange areas that will be upgraded with fibre-based access services.

The acceleration of BT’s investment programme will make superfast services available to up to 14,000
homes and businesses in the Lisburn area by next Spring. Unlike other companies, BT will offer access

to all other service providers on an open, wholesale basis thereby supporting a competitive market.
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Chris Clark, CEO, BT in Northern Ireland said: “We're really delighted today that we are able to rapidly
build on our first announcement in March when BT selected the Balmoral Exchange in Belfast in phase

one of its UK-wide roll out plans.”

“Fibre-based broadband is the future for Northern Ireland so we’re accelerating the pace of our
investment programme to support such services. A world class network infrastructure brings immense
opportunities and benefits to Northern Ireland — helping to enrich the lives of consumers and
communities, giving our businesses a competitive edge as well as supporting the public sector’s

Programme for Government.”

“BT is committed to offering other services providers in Northern Ireland equal access to its network to

help consumers and businesses to benefit from a highly competitive market,” he added.

The technology that will be deployed in Northern Ireland by BT is called ‘fibre to the cabinet’ (FTTC).
This will enable BT and all other communications providers to deliver broadband speeds of up to
40Mbit/s, potentially rising to 60Mbit/s in the future. The technology will also deliver the fastest
“upstream” speeds available in Northern Ireland today, boasting speeds of up to 10Mbit/s.These speeds
are crucial for consumers and businesses who want to upload large files such as video and complex

graphics over broadband.

The faster download speeds will give customers more than enough speed to run multiple bandwidth-
hungry applications at the same time. For example, some members of a family could be watching

different HD movies while others were gaming or working on complex graphics or video projects.

This new technology will allow small businesses in the Lisburn area to access affordable super fast
broadband speeds currently being used by very large companies. It will facilitate greater collaboration
across locations between customers and suppliers, as well as improving the flexibility for remote and

home working.

Welcoming the announcement, Ann McGregor, Chief Executive of the Northern Ireland Chamber of
Commerce said: “It is great to see continued investment in a world class communications infrastructure
in Northern Ireland, particularly in the tough economic conditions in which we now operate. High speed
broadband services will bring tremendous benefits to our business community and | welcome BT'’s

efforts to ensure that Northern Ireland remains at the leading edge of the communications revolution.”

Brian Hutchinson, Director of Roadside Motors, who is based in Lisburn, is excited about the prospect of
increased broadband speeds in the area. “Broadband now underpins my business as we have become
increasingly web-based in recent years. All communication with manufacturers is handled via the

internet from ordering parts to organising finance so internet speed and reliability is business critical.”

BT will deliver FTTC services by installing fibre between local exchanges and the street cabinets that sit

between those exchanges and the premises served by them. The fibre will transform the speeds
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available even though the last link in the chain — from the street cabinet to the premise — will remain
copper. BT is aware there are some premises that will not be able to be served by this technology and

so they are currently looking at alternative solutions for those.

BT Press Releases

DCO09-
099
March 23, 2009

Belfast among the first to benefit from largest ever UK investment in super-fast
broadband

- Super-fast speeds available to close to 30,000 customers in Balmoral Exchange area of Belfast

BT today took the next step on its broadband journey by revealing the first set of locations where, from
early 2010, substantial numbers of customers will have access to fibre-based superfast broadband via

BT’s network.

The Balmoral exchange area of Belfast is one of 29 exchanges in the UK that has been selected in the
first phase of the largest investment in superfast broadband ever seen in the UK. The company today
announced that it will install fibre-based broadband in that exchange early next year as part of the £1.5

billion project.

The fibre to the cabinet’ (FTTC) technology will offer initial speeds of up to 40Mb/s to nearly 30,000
households and businesses in the exchange area with the prospect of those rising to up to 60Mb/s.
These speeds are more than ten times those experienced now by most UK households. The next

phase of deployment will be announced in the Autumn.

Chris Clark, CEO, BT said: “Super-fast broadband is essential to Northern Ireland’s future as a
knowledge based economy so it is excellent to announce Balmoral exchange in this initial set of 29
locations. Once again, Northern Ireland is at the forefront of one of the most important projects to take
place in recent years and this investment programme offers us the prospect of joining the world super

league for broadband speeds.”
“The wider industry will now be able to plan ahead as we will be making our services available on a

wholesale basis to other Communications Providers,” he added.
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The initial speeds of up to 40Mb/s will give customers enough speed to run multiple bandwidth-hungry
applications. For example, some members of a family could be watching different HD movies while

others were gaming or working on complex graphics or video projects.

As well as being able to download graphics and data much more quickly, users will benefit from
substantially improved “upstream” speeds of up to 10Mb/s — the highest in the UK. Customers will be
able to post videos, experience hi-definition video conferencing and enjoy interactive hi-definition

gaming to the full.

This major investment in fibre forms part of BT’s wider strategy of delivering next generation broadband
services. Frank McManus, Head of Wholesale Service & Sales, BT said: “Broadband has been a vital
part of the success story of Northern Ireland. Businesses are using it to boost their competitiveness and
find new customers, whilst households are benefiting from new entertainment and educational
opportunities. But we are still only at the start of a very fast journey — a journey in which super-fast

broadband will play an ever more important role.”

BT will install fibre between local exchanges and the street cabinets that sit between those exchanges
and the premises served by them. The fibre will transform the speeds available even though the last
link in the chain — from the street cabinet to the premise — will remain copper. BT is aware there are
some premises that will not be able to be served by this technology and so they are currently looking at

alternative solutions for those.

BT Press Releases

DC09-222 09 July, 2009

BT speeds up fibre plans in Edinburgh and Glasgow

Another 25,000 homes to have access by early summer 2010

Another 25,000 homes and businesses in Edinburgh and Glasgow could benefit from superfast
broadband after BT today revealed the next locations where it will make fibre broadband services
available.

Edinburgh’s Craiglockhart and Corstorphine exchanges plus Giffnock and Bridgeton in the east side of
Glasgow — a key location in the Clyde Gateway Regeneration project and for the 2014 Commonwealth

Games in the city — are added to the 34,000 premises announced in March.

The new locations will take the number of superfast lines in Scotland to almost 70,000. -
The acceleration of BT’s plans means 1.5 million UK homes have access to fibre broadband by early
summer 2010. A million of those homes will have access by March, doubling the original pace of

deployment.
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The plan is the first chapter in BT’s longer-term programme to make fibre broadband available to 40 per
cent of the UK — or some 10 million homes — by 2012. The company has pledged to spend £1.5 billion —

the UK’s biggest single commercial investment in fibre broadband — on this programme.

Unlike other companies, BT will offer access to service providers on an open, wholesale basis thereby

supporting a competitive market.

Bob Downes, director of Openreach in Scotland, the division of BT responsible for the roll-out, said:
“This builds rapidly on the announcement three months ago when we named the first exchanges in
Edinburgh and Glasgow to deliver superfast broadband on 34,000 lines by early 2010. This latest

addition takes that to around 70,000 and is great news for Scotland now and in the long term.

“Glasgow Bridgeton has a key role to play for the city in one of the biggest regeneration programmes in

Europe and will be vital for the Commonwealth Games”.

Steve Robertson, CEO of Openreach, said: “Fibre is the future and so we’re speeding up the pace of
our plans. We had aimed to get fibre to half a million homes by next March but we’re now being far more

ambitious. We've received a tremendous response to date and so we're keen to get on with the job.

“BT has invested billions in creating Broadband Britain yet it has done so whilst offering others equal
access to its network — demonstrating once again that competition doesn’t have to be a barrier to

investment.”

Sixty nine locations across England, Scotland, Northern Ireland and Wales will benefit from this latest
phase of BT’s investment programme. The pilots of the technology went live this week in Muswell Hill,

London and Whitchurch, Cardiff. Sixteen service providers are participating in the pilots.

In March, Openreach announced it would be making fibre based services available to more than 30,000
homes and businesses from exchanges serving the areas around Glasgow University and the arts
galleries and in the Hillington Park innovation centre and business park development. In Edinburgh,

super-fast broadband will become available to 4,000 customers in Stockbridge and the New Town.

This investment falls within BT’s current capital expenditure plans.

Questions and Answers:
Q. Will you be rolling out FTTP or FTTC to these areas?
A. BT will be rolling out a mix of the two technologies but we expect that FTTC will be the most widely

deployed.

Q. What is FTTP?

A. Fibre to the premise (FTTP) is a solution whereby fibre-optic cable is deployed from the exchange
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directly into the customer premise supporting super-fast broadband. It delivers downstream speeds of

up to 100Mb/s — and potentially up to 1000Mb/s in the future - and upstream speeds of up to 40Mb/s.

Q. What is FTTC?

A. Fibre to the cabinet (FTTC) is a solution whereby fibre optic cable is deployed from the exchange to
the street cabinet with the remainder of the connection - from the cabinet to the premise - using copper
wiring. This combination of fibre and copper can be used to support super-fast broadband with speeds
of up to 40mb/s initially, potentially rising to 60Mb/s in the future. Initial upstream speeds will be between
5 and 10Mbit/s rising to 15Mb/s.

Q. What criteria has BT used to select the latest locations to benefit from fibre-based broadband?
A. BT has consulted closely with its communications provider and service provider customers and with

local and national government agencies to agree this next set of locations.

Q. How is BT making its fibre-based broadband technology available to consumers, businesses and
service providers?

A. BT will offer access on an open, wholesale basis through both Openreach and BT Wholesale.

Q. When will these services be commercially available to consumer and businesses? How much will
these services cost?

A. BT has already made these services available in Muswell Hill and Whitchurch and will be making the
service available in further areas from March. It will be up to the individual providers to decide the

timescales for offering these services to their end customers and to set the pricing.

Q. What does the Government's Digital Britain Report and the NGA Fund mean for BT?

A. BT believes there is no commercial case at present to extend fibre-based broadband much beyond
50 per cent of the UK, so we welcome the creation of an NGA Fund — as proposed in the Government's
Digital Britain Report - as a creative and pragmatic solution for extending fibre-based broadband to parts
of the country where otherwise it would not be economical to do so. BT is alone in having an open
network that hundreds of other companies can and do access and we believe that funding should only
be available to companies that are prepared to open their networks. BT looks forward to participating in

the industry consultation on the NGA fund which opens in the Autumn.

BT Press Releases

DC09-220 July 9, 2009

BT speeds up super-fast broadband plans in the Nuneaton

More than 110,000 homes and businesses in the West Midlands to have access by early summer 2010
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BT today revealed that more than 18,000 homes and businesses in Nuneaton will benefit from it

speeding up plans for super-fast broadband.

It is one of eight BT exchanges in the West Midlands — along with Fallings Park, Great Barr, Leamore,
Northern (Birmingham), Tettenhall, Walsall and Wednesbury, serving a total of more than 110,000
homes and businesses — to be among the latest UK locations due to be upgraded next year with super-
fast fibre broadband.

The acceleration of BT’s plans will see 1.5 million UK homes have access to fibre broadband by early
summer 2010 . A million of those homes will have access by March, which is a doubling of the original

pace of deployment.

The plan is the first chapter in BT’s longer-term programme to make super-fast fibre broadband
available to 40 per cent of the UK — or some 10 million homes - by 2012. The company has pledged to
spend £1.5 billion, the UK’s biggest single commercial investment in fibre broadband, on this

programme.

John Dovey, BT’s West Midlands regional director, said: “This is excellent news for Nuneaton and
continues our tradition of being a leader in the provision and adoption of broadband technologies. The
West Midlands is an enterprising and innovative region, which will obtain maximum benefit from this

latest major investment.

“We are working closely with regional authorities, agencies and partners across the region to ensure

that we remain at the leading edge of the communications revolution.

“Broadband has played a vital part in the success story of the region. Businesses are using it to boost
their competitiveness and find new customers, whilst households are benefiting from new entertainment

and educational opportunities.”

Unlike other companies, BT will offer access to service providers on an open, wholesale basis thereby

supporting a competitive market.

Steve Robertson, chief executive of Openreach, the division of BT responsible for the roll-out, said:
“Fibre is the future and so we’re speeding up the pace of our plans. We had aimed to get fibre to half a
million homes by next March but we’re now being far more ambitious. We’ve received a tremendous

response to date and so we're keen to get on with the job.

“BT has invested billions in creating Broadband Britain yet it has done so whilst offering others equal
access to its network — demonstrating once again that competition doesn’t have to be a barrier to

investment.”
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Sixty nine locations across England, Scotland, Northern Ireland and Wales will benefit from this latest
phase of BT’s investment programme. The pilots of the technology went live this week in Muswell Hill,

London and Whitchurch, Cardiff. Sixteen service providers are participating in the pilots.

This investment falls within BT’s current capital expenditure plans.

Questions and Answers:

Q. Will you be rolling out FTTP or FTTC to these areas?
A. BT will be rolling out a mix of the two technologies but we expect that FTTC will be the most widely

deployed.

Q. Whatis FTTP?
A. Fibre to the premise (FTTP) is a solution whereby fibre-optic cable is deployed from the exchange
directly into the customer premise supporting super-fast broadband. It delivers downstream speeds of

up to 100Mb/s — and potentially up to 1000Mb/s in the future - and upstream speeds of up to 40Mb/s.

Q. What is FTTC?

A. Fibre to the cabinet (FTTC) is a solution whereby fibre optic cable is deployed from the exchange to
the street cabinet with the remainder of the connection - from the cabinet to the premise - using copper
wiring. This combination of fibre and copper can be used to support super-fast broadband with speeds
of up to 40mby/s initially, potentially rising to 60Mb/s in the future. Initial upstream speeds will be between
5 and 10Mbit/s rising to 15Mb/s.

Q. What criteria has BT used to select the latest locations to benefit from fibre-based broadband?
A. BT has consulted closely with its communications provider and service provider customers and with

local and national government agencies to agree this next set of locations.

Q. How is BT making its fibre-based broadband technology available to consumers, businesses and
service providers?

A. BT will offer access on an open, wholesale basis through both Openreach and BT Wholesale.

Q. When will these services be commercially available to consumer and businesses? How much will
these services cost?

A. BT has already made these services available in Muswell Hill and Whitchurch and will be making the
service available in further areas from March. It will be up to the individual providers to decide the

timescales for offering these services to their end customers and to set the pricing.

Q. What does the Government's Digital Britain Report and the NGA Fund mean for BT?

A. BT believes there is no commercial case at present to extend fibre-based broadband much beyond
50 per cent of the UK, so we welcome the creation of an NGA Fund — as proposed in the Government's
Digital Britain Report - as a creative and pragmatic solution for extending fibre-based broadband to parts

of the country where otherwise it would not be economical to do so. BT is alone in having an open
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network that hundreds of other companies can and do access and we believe that funding should only
be available to companies that are prepared to open their networks. BT looks forward to participating in

the industry consultation on the NGA fund which opens in the Autumn.

Page 27 of 27
Issue 1 — 28th August 2009



2.1 BT Annex 1



9|d suoleIUNWWO93|8 | Yshug @

6002 AInr

a)jepdn puegpeo.ld lsej<iadng

pueqpeolq
1se4<tadng



hueqgpeolq isej<ladng

siseq ajesajoym ‘uado ue UO SS820e aIql) JOYO |[IM | g

010z Burndg Aq sassauisnq
' SOWIOY UOI||IW dUO uey} aiow jo yseais ul 9114 —

sue(d sl Jo
uollela|addk ay] padunouue | g .AOOON >m_>_v Sjinsal O IV -
ABajels Awouoos paxiN —
JuswisaAul uol|iqg L3 o1 dn —
210z Jequeda Aq sawoy yn uoliwgl 0y dn —
SJ9sSh pua 0] pueqpeolq Jsej<ltadns
‘Ppaseq-alql) 1nojjoa 0] sueld s paosunouue | g ‘00z AiInp uj .
JuswuoJinua Asojeinbal 1ybu sy 03 108lgng -

pueqgpeo.q isej<iadns
paseqg-alql Ul JUswilsaAul YN JoAe 1sabbiq ay) sueld | g

Pua Abajelis pueqpeold jsej<ladng



o|d suopedIUNWIWOD3|8 ] Yshlg @

21914

JouIqe)

Jaddo)p

2(qpeouq isej<tadng

aiq!4

Jaddo)n

sobueyoxg

sojel wealjsdn parosduwi yjm

+S/Q\ 00} @ dn

asliwalid
9y} 01 aiqi4/d114d

sojel weaisdn pasoidwi Yyjm

S/AIN Ot © dn
JouIqeo au} 0} 81q14/0 L 14

S/QIN 0Z © dn
Jaddo)

puegpeolg uoleiauas) 1XaN



puegpeolq 1sej<1adng

o|d suopedIUNWIWOD3|8 ] Yshlg @

S/AIN00L 03 dn
dlld

s/ANoY 03 dn

O INE S/qNg 03 dn S/AINZ — S0

aAndepy ajey

aAndepy aje
SaM ljdepy 9jey ajey paxi4

S/qIN0Z 03 dn 1 1sav

+¢1SAv

salbojouyoa)

SS820E pueqpeo.q JO XIA
aoualladxs Jawoisn)

asn
uoyeol|dde Arewud ay) sI Buismouq jpuia)u|
elpawiinw pue a|diyn|A
Ayliqixe|} pue 8210y2 ‘|0u0D dn-ee} ployssnoy %09~ -
spaads dn pue umop — paadg SS900B
yipimmpueg pueqpeolq sey MN JO %+66 —
pJemIo} BUIAO|\ Aepo]

suoleloadxs Jasn pus Buisry -
f’\...m_ puegpeolg uoljelauac) 1XoN



o|d suoREdIUNWWOD3|8 | Yshlg @

a%aldmoys aiqly ainny e ‘abe|iA oIdwA|OQ .

hn
r 4

g q (uonendod %0y S92IAI9S 8low pue spaads \m\
MN) sasiwaid uoljiw Q| 0} dn 0} S|qejleA. aiql4 . 19)se} 9|qeus 0} salBojouyos} /¢ L0C
S/ANO0L 0 JuawdojeAsp panuURUOD) / A
0} dn spaads Jo abuel sbullg JNo-||0] 81l « o ML a\ “LL0C N
S)08U3|110Q }I0M}BU —ud
0102Z Aj4es Joj pauueld el pjlayumolg 4114 «  S9ONpad judswisaAul [neyyoeq | g -
S9ssauIsng pue sawoy sd/gqN 0z 01 dn Jo spaads pue 0L0Z
uol||iw B uey} aiow 0} a|qe|ieAe aiqi4 :bundg . +271SQV 01 Ssao0e pealdsapIp) o
passed sasiwaid 000‘0E 480 0} S/AINOY 01 dn Jo
speaads Buibuuq ‘91 | 4 Jo sjo|id jeuonesado Anp - uoneindod %G5G
0} 8|qe|ieAe s/q\ 0g 0} dn jo
B spaads seyew jno-(|os +Z1Say. - 6002
|[eaiuyoa] (D1 14)1euiqed ayj 0} aiqi4 :Auenuepr .
aiql} Aq pa}osuu0d SI8WoIsSNO SSauIsSNg OS] o
sd/qN00| 01 dn jo spaads Buuayo uope|ndod
U8 “199|1sqq3 ul (411 4) osiwalid ay) 0) aiqiq %0 O} 8|qe|leAe s/qNOg 0} dn jo 80072
spaads sayew Jno-||oJ +271SAVY
PaoUNOUUR SHIOM}JBU 8iql} Ul JUBWISOAUI UGG L3
]ﬂ.ﬂj A

SJOWO0)SNI [IB)8) pue 3|ess|oym
Das JN0O 0] 8210Yyd aJow Jayo ||IM sueld aiql) S| 9



pueqgpeo.tq isej<tadng

0|d SUOEDIUNWIWOD3S | YsShlg @

SIS geMm JusWulanob 00| ‘salis gem Auedwoo :$82IN0S

19 Buipnpoxa ,
doJp [euy 8y} uI xeod Buisn N114/0114 JO JueleA e s 9|qeD #

passed aq
0} sasiwald MzL< ‘dlld

00GCL~ #0°€ SISO0A

x00¢< dlld

*89P~ Olld

(sesiwaud sp00,)

jundjoo4 KBojouyosa |

dn-aye) sulwielep
|m Buloud pue sbulalo 82IAIeS —

sjoeloud
|BJBASS Ul PaA|OAUI A[DAlj0E
Je Juswulanob jeuoibal Jo |00 —

pasn Bulaq
ale sjopow |eloJawwod Jo abuely —

palojdep
Buiaq ase salbojouyos) Juasapyiq -—
paAjoaul s1aheld

passed sosiwaid
NG ZL~ ‘0°€ SISO0A

% .g

|B10JaWWOD JUBIayIp |eJaAsS

MM @yj ul wmmhmoa
ul Jo psuue|d wEmE\no_an
X114 Auew aie alay|

B3 SN @Y1 Ul X] | 4

$S929Y
EYEDY uado wiojie|d B JojesadQO




puewap Jawolsnd ¥ Juswuolinug Aloje|nbal ajeudosdde 0y 108lgng

SUPRE 100115093 I'H ISMSNIN [lemulo)

peawsalley | LOIMOOM Ananoe 010z uer
PIAVON JOSESIY o ynojloy 0114 .
pI0JBUIYD 10Id/IBUL O11d  s— P I J—
uojuowpg [ pipeD ] Ay
yed sweybiy : a oM sye L Buipuny N3
e ybnoJy} uoIsIA 8iqly INo aieys Hmc.w suolbal
aw|oysny yum Miom o} Alunuoddo jeuonippy .

weyuano aelbeaT weyp|o

PIO}SWISUD J0O| UOJesH SuUOIIe90| [eJn. pue ueqin Buipnpul
‘passed sasiwaid 000005 01 dN —

S U '.\
XejlleH [ 7
Aingspiq 010¢ Asenuer

aUIYSHIOA® yuomsjie
1S9/ D114 JouswAojdap 1oxuew Ajeg .
puejaij

[ A31ie\ sapieD J[Aespnd] UMoN
[ |eiowieg | passed sasiwaid 000'0¢ 0 dn —

H1p4eQ ‘YdunyduyA g uopuo ‘i
[lemsniy ul syofid jeuonesadQ 6002 AINp —

yomsd ‘|leyxo
ul s|eL [esluyos] ‘600z Alenuep —

(D114)18UIgED BY) 0} 8IQIH -

lleyxo4

P
N

L

Jusy| ‘Ae||eA 199)isqq3
e ]e pPa)osauuUOod SIasN-pus Jsll 1800z 1deg —

(d.L1d) esiwaid 8y} 0} 8iqi4

ueqpeo.q Jsel<iadns je Yoo| J8so|



puewsap Jawoisnd ¥ Juswuoliaus Aloyeinbal ayeudoidde 0] 108lgng
adoH-9|-pJojuels [I'H plojwels

Qmmézom MBN

199)Jsqq3 \ IH lIsMsNIN >>_9w__m __ssEoo

RGN ETE). E e oo

10lid/leul D114 me—— dlld
pioieq /Ew.wi = o
p! A
Aa|ie/\ ea uobNO /4 oa_l/
.

BuIeg —

AAioe pig yoN jo seoly @ 0102 Buldsnoloyd 0114 e

>

é .
% Aeoua||g \ ‘

OZiouleq .
4dJnyduloH _:mc_m_._ \wmv:nzﬁ 18

Mmojswi||
>m_v_oc__._ © @O el

Buipunj N3
ybnoay} uoisIA aiqly Jno a1eys jey) suolbal
Uam iom o} Ajunpoddo jeuonippy

puejai|
yyoN

uingsi
pang=t Suoed0| [eint pue uequn Buipnjoul
‘passed sasiwaid uoljjiw | J8AQ —

MN 8y}
Jo uoibal Auaas 0} 1nojjod ;0L 0z Buudg —

Z10Z A9 YN 3y} 4o % 0% (D114) wuswAo|dep 1931w Alueg .
awios ‘sassaulsng pue
sawoy uoljjiw g} 0}
91qlj Jnojjos 03 uqG L3

BulysaAul aie ap

. g 6002 AInf — 1n0Jj|04 JnO Bunels|edoy



puBwap JaWOo)SNo B JuswuolIAuS Aloje|nBal eelidoidde o) 108lgng

010z buuds
1o0ysqq3) lH 11eMSNi llemuion AiAnoe piq YON Jo sealy @ Jnojloy 0114 ©
o JOII/IBUL D11 ommm— dild e
5 55
@' UOPUOT
N % D
MV Buipun N3

ybnoay} uoisiA aiqily Jno aJeys jey) suoibal
yum yJom o1 Allunpioddo jeuonippy

Suoe20| [eint pue ueqin Buipnjoul
‘passed sasiwaid uoljjiw | JaAQ —

YN 8y}
lleyxo4 suslor® o JO uoibai Auans 03 Jnojjol :0L0z Pundg —
1S9M (D1.14) wuswAoidap joxiew Ajeg .

passed sasiwaid 0000 01 dn —
HipJed ‘Yyaunyduypa %@ uopuoT ‘|iiH
[Iemsniy ui syojid jeuoneladQ 600z AINe —
yomsd| ‘|leyxo4
‘.\ ul s|eu} |ealuyods] 600z Atenuep —
(0114) 18uIqed 8y} 0} 8IqIH .

Z10e

Aqg ‘YN ay3 Jo % 0¥ awos
‘s@ssaulsng pue sawoy
uol|jiw Q| 03 d1qy nojjol
0} uqgG- 13 Bulysaaul ate app

Juay A9)jen 1e9)jsqq3
u~ 1e pajosuu09 SIasn-pus 1sil} 1800z 1des —
a (d11d) esiwaid sy} 0} 2Iqiq «

. hcmaok_ 1Sej<iadns e Y0o| Jasoo Y



eqpeoJq 1sej<Jadng

SS90k :o;m._wcmm }X9U Y}M aduauadxa Jayou aajsey} ‘aayeg
Ju02 gqisepadns mmm//:dny

o|d suopedIUNWIWOD3|8 ] Yshlg @

"'Spaau yjpimpueq
Bunadwod sanowal pjoyasnoy Ajiwey
e ul suoneslidde ajdiynw :Agouaiinsuon .
aoualladxe siaweb ay) buioueyua
:peojumop aweb paads ybiH -
S)Jomiau
_ 10 Juswdinba aAisuadxs 10} spaau
SR QY0048 L5 s oy} 1noyum Buloualajuod oapiA Alljenb
|leuoissajold ‘(qH :Puloualajuod OdPIA
uoIj0BUUO0D
auo BIA saul| suoyda|e] Auew :dIOA
pueqpeo.q JoA0 paJaAljop
Ty LT JusjuoD uolIuLep Ybiy :Judjuod AL AH -
L pwoun . panolduwi
Ajleonewelp aq ||IM JUsUOD dIAOW
awoy se yons sa|l} ab.ie| Buipeojumop
— pue buipeo|dn :dnyoeq JIOM}ON -

AVYAOL puegpeolq isej<iadng



pueqgpeo.q 1sej<tadng

SS9k uoljelauab }xau YjIm asuauadxa 19yl ‘4ajse} ‘4ajleg

o|d suopedIUNWIWOD3|8 ] Yshlg @

—— W, soapIA Ajlwey Buleys

anfdanL i WO Se Yyons ‘ 99s | 1eym ass, nNoA s)o| sajel
e el , weaJsdn Jaisel yonyy :buireys dopjsaq -

b AL Aw wouy [e ‘Jeyieam

3y} Yo8yo pue agn] noA ‘sswwelboud

AL Yyolem ued | — Jusjuod 1aulau|
Ylm paxiw buiweals ospiA (H :AlL-}dulaju] .

‘uoneinbiyuoo

-018Zz pue Ajljigow uoissas buljgeua
‘Bunndwoo paseqg-yJomiau :Judl|o Uiyl -

'S)S09 dnjas aAIsuadxa 10) pasu ay)

Jnoypm ‘uoniuiap ybiy ur ssauisng / swoy
INOA Jo @oueg||laAins 08pIA :Ajun2as Joq-IH -

a]edIuNnwwod am Aem ay)

asIuolinjoAal p|nod uoniuyap ybiy ui buljjes
Ajlwel-o01-Ajiwey :Buljjed oapIA paseq-AL -

MOYHOINOL :puegpeolq isej<iadng




o|d suopedIUNWIWOD3|8 ] Yshlg @

m:_c._mm_oam._m_twnmf /
Buirowal — Awapeoe [eniIpn

Iegpeolq isej<ladng

|0J3U09 J9Sh-pud awi} /
-|eal yum - Buiweans

09pIA d31b6ap 09¢

1YSIYy 4007 pJemiog 3007 14373007

m\u:osza — saweb _owEmmbmy

_o_._0>>._=o>ou:_>>o_o:_>> /
e — 99uasaidaja) usalos-yonoy

a|osuod




B LG (T A 0L

OTT ‘AL UOISIA-IH Jadng |

puegpeolq 1sej<1adng

i’mﬂ. e

€10Z 'O :8WOH pajosauuod ayj Jo UOISIA 8UQ



puegpeolq 1sej<1adng

yiomjau
pueqpeoiq ayj 0} pojoOauUUOoD (,[j900jWd), B) UOHE)S 8Skq [[ews JO uojjeisuab mau e buisn ‘6e

o|d suopedIUNWIWOD3|8 ] Yshlg @

. ©0I0A d|lgow/paxl) pajelbojul as|oe 10 8210A pueqpeo.lq Jaylo
‘Alsnosue)nwis Aemiapun s||Bd 92I10A [eloAas aAeY 0] Alljilgeded ay |
Joulalul ay] 0] S8SS822e snoaue)nwis a|dnn|\ »

Buinlyole pue Aleaodal Jo)sesIp 1o} so|l)
|enpuassa pue ajgen|eA Jo dn-yoeq Jjadesyo pue Ja)se} ‘Jaise] .

S991JJO PazIS-WNIPaW 0} [|eWS JO) S82IAISS [NJJamod SIO|
- i n - i

e

,,,__v 90IAIBS B Se aiem}jos, Buisn Jo BulaAlap sassaulsng e

..... saluedwod eipaw
‘slaubisap ‘sjosllyole - sjuswalinbai peojdn ol0ads yjim sassauisng e

10} AJIjIqIX8]} UOIEIO| JB)ealD)

ueauw pfnoad yaiym - YN ayj
ul paads wealysdn )saybiy ayj 1o}0 |[IM puegpeo.q }sej<idadns

Ma sassauisng paseg-aWwoH pue S3NS

-



huegpeolq isej<ladng

suolneoidde
INY D Buinuoddns ospin Aem-om] [N} YM sjusbe aljuad ||ed a]oway

"}dom Jo Bulioysawoy, aAijoayse o) Allunyioddo Jajeals) e

o|d suopedIUNWIWOD3|8 ] Yshlg @

Buipns gem ‘jlews ‘bulj@s|\aAl7 se
yons suoijesijdde jualinduod JO 8dualiadxa Jasn pasueyul e
SISEO-QOAN e
, suoneoldde soussaid-a|9]
v BUIOUBIaJUOD 0BPIA |
Buluiel) suluQ
awoy wo.y
suoneoldde gam Yol-09pIA ‘BAIjoeRIBUI 8Sh 0] Alljigeded pasealou| «

Pl ubisep/BuisiuaApe/wiy/elpsiy

sobeuwl
1810 pue sAel-X JO JUBSWISSOSSE SAIIRIOgR||00 "6°0 BUIDIpaW-3|9 |
paliajsuel) Jo paleys so|l abie| A1eA Buipsau
suolssajold pue salsnpul 0} Bujlomawoy pualxa 0] saiiunuoddQ e

Nia suoleol|ddy buijiom-awioH |nHBamMod 810\

-



pueqpeosq 1sej<Jadng

(18440
}IOMJBN UOIRIBUSL) JXBN UMO JIay] Ylm uoljounfuod ur pueqpeo.q jsej<iadns asn Aew sS40 184jQ)

o|d suopedIUNWIWOD3|8 ] Yshlg @

Aauouw 10} anjeA Buisealoul 10 s3s0d Buionpau Ajjenpuajod -
(eoualiadxa juald ayj buinoaduwi) Jiedas jo paadg .
uoisinoud jo paadg .

ainjonujseqjul ssadoe paseys .

sawl) asuodsay .

poads ss922y .

:JO SWa) Ul Jajjo asudiaiue NDLZ 19 pedueyus .

JJels Jisy) pue sassauisng Buijeoojal pue Mau Joj SSOUBAIIORINY e

Js0], 396 0} 9d ON
aouewoyad J19)}ag

Aunosas panoaduwig
}JS02 paonpay

:UylIM sawwelbold ylomawoy pue SH00qixa] ‘s|elslew 8SIn0d 0] SSadoe

— awoy 1e ualp|iyojooyas pue sjooyas 1o} Aejnoied ‘Buipndwoo jualo uly| e

N1a UIMO.I9) 8slidisjug pue J1louoo]



2(qpeo.q 1sej<tadng

o|d suopedIUNWIWOD3|8 ] Yshlg @

‘sowiayos uorneJsibal-puewap Jo subiedwed
Alo1ignd unu 01 8sooyo Aew s4) swog "10)28s aljgnd
9y} pue sassaulIsng ‘SIawNsu0d wolj puewsp buissasse
JO Spoylaw Jualayjip asn ||IM puegpeo.q Jsej<iadns

I8S 01 UYSIM OUM S JUaIayip 8yl 18yl 100dxa o\

siseq JusajeAinba
ue uo sd) ||e 0} Ssad9ok Jsel<ladns Jayo ||Im yoeasuadQ .

‘Alljigedes ylomjaN uolelauacn) 1xeN UMO Jiay] buloueyua

pue bunuaswa|dwod ‘sadIAIag |eqolS) | g pue |i1e1ay 14

‘0]esa|oUMA 1g Buipnjoul ‘(sdD) SJapIn0l4 uoneoiunwwon)

AQ paploap aq [|Im 8|ge|ieAe aw02a(q Yyolym suoineoldde
pue sjonpold ‘sadIAIas pueqpeold isej<iadns ay | e

Ais SI9PINOIH UOIBIIUNWIWOY JO 9|0y 9y |



2(qpeolq 31sej<tadng

(sainjes) pue S| \yd) uonnjos 8dIoA 4114 -—
sjuswabuelle Jano-1no/uonisueld) 0) yoeoudde onewbelqd -

JeaA ay} ul Jaje| 1o poajablie) uoneLeA SOIU0NOBId 4114 —
Buibeinooua
Sl 41 ] 4 uo juswabebua woojO |eniul -snooy Aloyeinbas mou 41 14

o|d suopedIUNWIWOD3|8 ] Yshlg @

SS900NS JBAI|SP pUB WNJUSWOW Ulejulew 0} papasu S| Juswulanob Aq uonjoe yImg  —
10edwi ay) puejsiapun 0} |Ie}jap ul 8say) buisAjeue aie ap  —
MN @u1 JO pJiyl |euly, 8y 01 aiql BuliaAlep asipisqns-lied 0} saul| Jaddoo paxly ||e uo Ane| dpg  —
uonadwod ss82oe uado uo Snooy} ulelulew jsnw awibal ainjn4  —
ABojouyoa) aul| paxl} Jo syjausq 8y Jo abejueApe Buye) asay) JO Yloq ssaippe 0] Suonn|os Jo
abuel e sey | g ‘obeianod gg |esiaAlun pue YN 98)eald 0} sjuswaiels Aoljod aAnisod awog

uleylg _S_m_o

paysiignd Juswale)s [euy Y440 —
sJo)ejado YI0M}au Jay)o Jo) panssi aouepinb pling meN  —
sabueyo |elis)ew ou Yium paalbe uoleleA soluosjosie D114 —

ﬂ’\;..m_ g994S 1o poddns ul paAaiyoe Ajuienad Jayln) swos

JuswisaAul sabelnodus Jey) JUSWUOIIAUS Ue Jo) pasu ay) sasiuboosl

wo9JO eyl ybnoyj Juspyuod uiewal ap\ “syluow bBuiwod sy} J8A0 aiow ma) e alinbal
[ am bl usalb awodjam AIBA B sn UsAIb sey w020 1S[Iym, papuodsal UoSUaqoy aA8)S —

VON
10} uonenBal aininy 0} yoeoudde JN0O }8S JUSWSIUNOUUE S WODJ0

Dis uleyg [enbig pue uonisod Aloyejnbay



2(qpeo.q 1sej<tadng

o|d suopedIUNWIWOD3|8 ] Yshlg @

S)0BJIU0D Juswalnoo.d
olignd el JuswAojdep Buipusixe Japisuod os|e || |g  —
aoueleq
OIWOU029 ay) dij 1ybiw (puewsap pajebaibbe "678) 1sAlejeoy —
‘abus||eyo e asod [jIm Aiunoo sy} JO seale swoSg

pawod|am SI s)joadse Bullsaulbua [IAID

ayj] buiuueld yum djay |eonoeud ‘60 seale pajsi|-1Ioys ay)
Bululaou09 JUBWIUIBAOD PBAJOABP/|BOO]| Ul JUBWIISBAUI pue
1S8JaJUl ‘WSBISNY]UD JO |9A3] 8] pajou os|e sey yoealuad

(slojelado |euld)xa Se ||oM Se ‘SdO) aJe SB2IAIBS

|eqo|o 19 pue |iejoy 19 ‘lesdjoypn 19) JuswAholdep
AlJea 10} poisi|-uoys seale ay) wolj sanliold Jiay) a1esipul
0] 1no-||0J D1 | 4 9yl yum Buibebus sq9 payse yoealuadQ

dia  juswAholdsaq 19y [eniu] Bunosyy sioyoe



2gpeo.q 1se}<Jadng

o|d suopedIUNWIWOD3|8 ] Yshlg @

sjonpo.d
UBALIP-ND L Z Bunioxs s, | g wodj 1ljauag ||im o|d HN pue siapiroud
SUOIIBOIUNWWOD ‘SJIBW0)SND Jasn pud ‘SIS ‘soslidiajus abie| .
PlJOM B8Y] Ul }8)Jew puegpeo.udq
aAladwod Jsow ayj sulelal YN ayl bulinsus 0] panILWOD S | g

AJIjIqIxa)) pue 8210yo Jawo}sno
ajowoud |m yoeoudde ABojouyos) ssaooe AWouoos paxify,

NOLZ YlIMm [leleAop sue|d pueqpeolq ssadde-aldlj isej<iadns s | g o
p yoeoudde paj-}oyiew pue Jawoisno e bundope
VW*P..—*.I JuswisaAUl ND L ¢ enunuod ||im 19 01/600C Ul

| ssalboid poob Buyew si swwelbosd NDLZ S 19 -

w_l\

®da UO UOIleW.Joul }S8)eT

-



Iegpeosq 1sej<ladng

sallouo29 |euolbal ay) Jo ymoub sy poddng —

JuswisaAul abeinooug —

puewsap aejnwng —

:0) pueqgpeouq

, uolnelauan) 1xaN JO Slijauaqg ay) JO ssaualeme
Buisiel ul Aejd 0] ajoJ A8y e aAey SuoIbay ¥ SUOBN -

puegpeolg uoljeiasuan) 1xaN ybnouyj Alloeded pue
spoaads Bulpea|-pliom UlIM MM dyl apiaoad [[IM | g

saold
pue uonnadwod buipes|-pliom sey Apealje YN 9yl -

dn-aye) buipes|-pliom sey Apealje YN a8yl -
Aljigejieae buipes|-pjiom sey Apeadie YN syl -

D1a sde)g 1xaN Jo Alewwng



3.

Chambers Ireland



CHAMBERS
IRELAND

IN BUSINESS FOR BUSINESS

Chambers Ireland Digital Policy Council

Response to

Discussion Commission for Communications Regulation Discussion Document
Document 09/56
Title Next Generation Broadband in Ireland

Producing the timely and efficient development of high speed
broadband infrastructure and services

Chambers Ireland, 17 Merrion Square, Dublin 2
Telephone: 01 400 4300 Web: www.chambers.ie




IRELAND

IN BUSINESS FOR BUSINESS

/7™ | CHAMBERS

Chambers Ireland, Ireland’s largest business organisation with 60 member chambers
representing over 13,000 businesses on the island of Ireland welcomes this opportunity
to contribute to the latest discussion document from the Commission for
Communications Regulation.

Chambers Ireland’s Digital Policy Council brings together suppliers and users of ICT from
innovative, new and established technology companies. The Council contributes to
Chambers Ireland"s knowledge and expertise in this field and provides a forum to
identify and discuss solutions to Ireland’s ICT deficits.

Summary Points

e We need to ensure that adequate incentives are in place to deliver Next
Generation Broadband (NGB) faster and to underpin capital expenditure
decisions.

e As the roll out of NGB proceeds, we need to reflect on basic connection
standards at a minimum of 25 mb/s.

® Inrolling out NGB, we will need to phase out copper connections.

e The greater the access to higher bandwidth rates, the more demand will grow.

e Chambers Ireland supports tax incentives for Fibre to the Home (FTTH) - similar
to the Danish model and encouraging tele-working and e-working.

® Involving key stakeholders within Government Departments will help to drive
NGB. Utilising existing resources, the Department of Finance could establish a
dedicated unit to co-ordinate the introduction of e-payments as a key enabler of
the NGB Project.

2|Page
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Section Response

Section 2: Next Generation Broadband — What is it and why does it matter?

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do
you believe the market itself will deliver these capabilities, and within what timeframe?

Chambers Ireland believes that business and consumers will be best served in the next 3
-5 years by setting a minimum connection bandwidth of 25mb/s upwards. The upper
limit for broadband services will be hard to measure at this time given the ever
increasing amounts of symmetrical bandwidth already being sought by both domestic
and business consumers.

It is our belief that with the expansion of NGB as a more accessible service, businesses
and consumers will demand and require much faster speeds to access newer services.

Greater speeds will allow business customers in particular to reduce some ICT costs,
while increasing productivity with Cloud computing and real-time collaboration on
projects.

We believe that the market can itself deliver these capabilities within a 3-5 year
timeframe, given our dispersed population, Government will need to play its parts to
stimulate and support network roll out.
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Question 2: Do you agree that NGB network deployments can provide a socio-economic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific
socio-economic goals in mind?

Chambers Ireland agrees that the deployment of the NGB network does provide a
substantial socio-economic benefit towards the future development of the country. It's
deployment will not only be beneficial to economic activity and attracting future FDI,
but it also creates a “community good” which can be utilised by all within our
population. In achieving this “community good” though, it is crucial than we take
account of our low density population base and use all available technologies to bring
NGB to as wide a group as possible. We need to recognise that in order to get to the
stage where businesses and consumers have access to NGB networks we must be in a
position to provide support towards the costs of capital expenditure and work more
closely with local planning authorities in order to speed up the roll out of NGB, where it
is practical.

In the medium term, developments in wireless sensor technology in particular also offer
great opportunities to enable older people to stay independently active in the
community. Similarly broadband can play an important role in environmental
monitoring systems and facilitating smart electricity utilities which will be a vital need to
underpin and optimise wind power exploitation in the future.
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Section 3: Broadband Developments in Ireland

Question 3: How important will cross-platform competition be to the development of
NGB Networks? Do you consider that all broadband platforms are capable of supporting
NGB? In what circumstances might some such platforms be more suitable than others in
providing timely and efficient NGB?

Chambers Ireland believes that cross-platform competition is both desirable and
necessary in the roll out of NGB in terms of connectivity and access. A decline in
investments by cable operators in the past had a significant contributory impact on the
slow rate of early broadband service roll outs across Ireland. In the future wireless
broadband offerings complemented by a fixed line ‘spine’ will play a major role in
providing NGB in lesser populated and more remote areas where it will not be cost-
effective to provide FTTH.

VL LN NN VN N N VT VNN VT VLN N VL VT V)

Question 4: Do you consider that substantial (both in cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the next 3-5
years? If not, and should a gap occur in comparison to other European countries, what
will be needed to encourage such private sector investment in Ireland?

This investment will be predicated on a number of ‘known unknowns’ in terms of the
appetite of the old telecoms incumbent to make investments at a time when the cost of
capital has increased significantly.

Similarly if other telecoms operators can work together to build shared infrastructure
then the cost of NGB roll out can be reduced by enhancing the return on investment by
these co-operating companies.

The economic environment in Ireland is also a challenge in terms of the declines we
have witnessed over the last four quarters in telecoms use arising from the emigration
by recent migrants; increased levels of unemployment and the significant rise in income
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savings rates across the wider society. Government can play a part in supporting further
investment by setting the WACC referred to in the consultation at a level that will
underpin investment decisions.

Government can also play a very important role in reducing risk for NGB investments by
‘co-investing’ and supporting the development of open access networks that all
telecoms providers can use.

Finally talk of an SMS text tax will not help wireless service providers who are
increasingly seeing text messaging revenue declining in real terms as it becomes a
commodity to build the business case for enhanced levels of investment. Given that
mobile telecoms providers already pay significant revenue to the state via income taxes,
local authority charges on their shops and base stations and capital gains taxes and VAT
collected on services used by their customers, arguments for an additional tax levied on
an activity that has no negative societal impacts—unlike smoking—are poorly thought
out and undermine market and fiscal certainty for international companies mulling over
new investment decisions.
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Section 4: International Approaches on Next Generation Broadband

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions
safeqguard the development of competition?

We note the Danish model of direct Government intervention in the form of financial
support to facilitate the uptake of NGB developments and recognise that it has been
successful there. Further we note that the tax incentive provided to employers and
employees to encourage home working has been encouraged by a direct deduction
from their taxable income. The scheme, though only introduced three years ago, has
proven popular among employers and as detailed, accounts for “14% of broadband
subscriptions purchased by businesses are used in a home/domestic context”(Comreg,
Discussion Document 09/56 — Next Generation Broadband in Ireland, July 2009, pg. 32).

We also note that the Danish broadband market has a penetration rate of 37.2% per
capita (Comreg, Discussion Document 09/56 — Next Generation Broadband in Ireland,
July 2009, pg. 35) compared with 20.6% in Ireland (OECD, Broadband statistics, 1d.
OECD Broadband subscribers per 100 inhabitants, by technology, December 2008).
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Section 5: Next Generation Broadband Enablers and Inhibitors

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who are the
key stakeholders who might be in a position to influence these issues and how might
they best do so?

We note that when improvements in broadband services have taken place, such as an
increase in bandwidth, business consumers reacted accordingly and upgrade to the next
level of service. Thus we should not set our definition of broadband at an artificially low
level given that (as with electricity use) consumers typically want more broadband
rather than settling for a fixed amount in the future.

Some of the key enablers to the effective roll out of NGB in Ireland would be a move by
Central Government to full e-payments by 2011/2012. This would have a dual benefit by
removing the cost of dealing in cash and cheques while also reducing the security cost
and implications of sending cash around the country for supply.

In addition to taking approximately EUR1.5bn in cost out of the economy® it would also
send a market signal that significant new revenue streams are available to service
providers willing to invest in new market solutions (e.g. mobile payments).

We note that the Department of Finance already has working groups investigating how
this could be rolled out and urge Comreg and others to work on setting a date for a
migration to full epayment as soon as possible.

! According to the Irish Payment Services Organisation
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Section 6: The Role of Regulation in Facilitating Next Generation Broadband
Development in the Irish Market

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being the
appropriate regulatory response in such circumstances, particularly in light of the need
to promote effective competition, innovation and incentivise investment?

A collaborative industry based approach is a good thing to have and could in our opinion
be one of the fastest routes towards the early deployment of NGB in Ireland while also
encouraging competition within the market.

Comreg will need to address the fact that economies of scale will have to apply in
facilitating as wide a spread of NGB services across the country.

In the long run, all stakeholders will benefit from a speedy rollout of NGB infrastructure
in Ireland and collaborative efforts would be desirable to reach that stage.
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Question 10: Is there a case for allowing a differentiated requlated rate of return for
Eircom in relation to risky NGA investments, and would this in fact be effective in
encouraging early and widespread development of NGB fixed line networks?

There is a case to be made allowing for a differentiated regulated rate of return for Eircom
in relation to risky NGA investments.

A migration to NGB will most likely involve stranded assets in terms of investments made to
date in Ireland’s copper wire network as well as the need for more and more investment in
new routes for data delivery to business and consumers. The level of return will have to be
set at a level that facilitates and underpins future investment while also offering a fair rate
of return to service providers.
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Claire Cunningham Sean Murphy
Chair Deputy Chief Executive
Digital Policy Council Chambers Ireland
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Communications Workers’ Union

Submission: ComReg Discussion Document
on Next Generation Broadband

Introduction

The Communications Workers’ Union (CWU) represents approximately 18,000 workers
employed in the communications sector in the Republic of Ireland, of which around half
are employed in the telecoms and related sectors.

The CWU represents staff working in the following telecoms and related companies:
= Eircom
= Vodafone
= BT Ireland

=  Meteor
= 02
= TESL

= KN Networks

As the Union representing a significant number of workers in the telecoms markets
across a range of companies CWU welcomes this opportunity to contribute to the
ComReg discussion on Next Generation Broadband.

CWU has a comprehensive knowledge of this sector and the challenges facing it and
recognises that the market in Ireland in entering a new evolutionary phase. This
evolution has created huge potential but considerable uncertainty on how to realise this
potential in a way that will ensure the long term sustainable development of a competitive
market that can invest in its own future.

The CWU sets out below its views on how these challenges might be addressed in a way
that will secure the economic and social future of this country in a fair and equitable way
that will see all citizens and businesses have the same opportunity to benefit from truly
national next generation broadband.
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How important to Ireland is the development of Next Generation Broadband?

Government policy is clear on the importance it places on the development of Next
Generation Networks (NGN). Government wants to put the ‘development of a
knowledge society at the heart of our economic and social policy’ and that in order for
this to happen ‘we need a truly national Next Generation broadband infrastructure.” The
CWU fully supports this view and would elaborate further by saying that this
infrastructure should be truly national, genuinely accessible and developed on a basis that

will encourage long term sustainable investment and competition.

The economic importance of the development of this infrastructure cannot be overstated.
It is widely accepted that a key driver efficiency and measure of economic development
is the development of and access to high speed broadband. Minister for
Communications, Mr Eamonn Ryan, TD, stated at the Next Generation Broadband
Consultative Forum in September 2008 that he sees the development of NGN as a critical
factor in securing the economic future for Ireland and that it could effectively be the

‘guarantor’ of our continued success.

A recent Forfas submission to the Department of Communications sets out in very clear
terms just how important this kind of infrastructural development is to the continued
economic success of our island. Forfas observed that the country’s competitiveness and
future growth would depend on the availability of this infrastructure more so than in most
other developed countries for a number of reasons including our reliance on traded
services and our geographic location. The same submission was critical of the
Department of Communications’ commitment to positioning Ireland as a leading digital
and knowledge economy describing its initiatives as insufficient and suggested that next
generation broadband should be our highest priority, along with education, in terms of

capital investment under the NDP. It is worth noting that of the entire budget dedicated to
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Economic Infrastructure, the allocation for Communications and Broadband is not only the
smallest; it amounts to only 0.8% of that budget and at €435m was dwarfed by the €33bn due

to be spent on another network — our roads.

The Forfas document goes onto say that the ‘availability of next generation
telecommunication services will be crucial for Ireland’s competitiveness ...and a return to
export led growth which will be driven primarily by communication intensive services.’ In
addition it states that ‘Ireland’s current telecommunications industry structure, infrastructure
and market characteristics make the timely availability of next generation services very
unlikely unless Government plays a strong role in processing the range of actions necessary

to ensure that advanced services become available in Ireland.’

The need for a clear strategic vision and action plan from Government and the regulator
is more pressing now than ever before particularly in light of the suggestion in the
ComReg discussion document that meaningful investment in the NGB is unlikely to take

place for the next three to five years.

The economic importance of broadband is further underlined in the UN Information
Economy Report 2006. This report has stated that ‘the use of broadband directly
increases competitiveness and productivity...which has an impact on macroeconomic
growth.” The report goes on to say that a failure by economies to adapt to the structural
changes associated with globalisation and intensified ICT use may result in the
marginalisation of those economies as the competitive advantage of dynamic technology
and quality broadband is ceded to other markets. Given the open nature of the Irish
economy and the benefits it has reaped from the globalisation process, this is a warning
we can ill afford to ignore as the global economy falters and major multinationals review

their cost base.
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In conjunction with the very real economic imperative for developing a NGN there are
considerable social implications arising from decisions taken in this area. As a small
open economy on the geographical margin of Europe and with a substantial rural and
dispersed population, access to high speed broadband will become an essential part of the
social fabric of the country. Those areas that cannot access the infrastructure will be at a
serious disadvantage. A genuine knowledge economy must surely boast access to Next
Generation Broadband that, in the words of the Minister for Communications, ‘‘eaves no-

one behind’ and which is based on the principle of equal access regardless of location.

The fact that gaps in the provision of broadband still exist is not insignificant, particularly
in light of the key role which broadband plays in creating a sense of connectedness within
a country. According to the OECD report ‘Broadband Growth and Policies in OECD
Countries’ broadband ‘not only plays a critical role in the workings of the economy, it

connects consumers, businesses, governments and facilitates social interaction.’

The European Parliament resolution of 19 June 2007 on ‘Building a European policy on

broadband’ elaborates on this point even more effectively. The resolution notes that:

‘broadband has transformed the global economy, integrated regions and countries with
each other, created a dynamic paradigm where individual citizens wherever they live
have opportunities never seen before regarding information, communication, influence,

participation, consumption, professional life and entrepreneurship.’

On the importance of being able to access this dynamic paradigm the Parliament states it:

‘Considers that general access to broadband is an essential prerequisite for social

development and improved public services and that public authorities should make every
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effort to ensure that all citizens have access to broadband, thereby enabling its benefits to
extend to every section of the population, particularly in the less-developed areas of the

Union.’

The Government’s decentralisation strategy underlines the importance of balanced
development and job creation which reduces the economic emphasis and concentration of
opportunities on the east coast and shifts these to economically challenged parts of the

country. Access to Next Generation Broadband has a critical role to play in this regard.

Aside from the economic benefits mentioned above, a proper high speed broadband
infrastructure will be instrumental in the more effective and efficient delivery of public
services. As observed by the OECD °‘E-government services and broadband applications
would help organise the public sector more efficiently.” In economic circumstances
where the public service budget is under severe pressure a delivery platform such as that
provided by high speed broadband can help to provide a range of services to those who
need it, regardless of location, in a highly efficient way in areas such as healthcare,
government services and education. The European Commission in its report on of 2006
on ‘Bridging the Broadband Gap’ suggested a number of areas where high speed

broadband could make a very real, positive impact:

Telemedicine and eHealth: The delivery of telemedicine and eHealth applications bridges
time and distance and allows services to reach individuals in their own communities.
Rural hospitals may exploit broadband to enjoy the same medical expertise available in
urban centres. Purchase of medical supplies, prescriptions and electronic record keeping
are enabled online. Electronic monitoring is made possible, with important benefits for

assisted living.
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eGovernment: Broadband improves the capability of eGovernment services and allows a
better interaction between governments, easing access to government for citizens and
businesses. It facilitates the development of high-quality services and may increase

organisational performance resulting in efficiency gains for the public administrations.

Education: Broadband strengthens the life-long learning process and enables students to
obtain real-time education from qualified teachers in areas where that instruction may not
be available. Students can access alternative educational resources and be exposed to new
forms of educational content. It enables video-conferencing and facilitates inter-

institutional collaboration.

Rural Development: In rural areas, broadband plays an important role in connecting
farms and businesses to national and international markets. It helps the development of
the rural economy by facilitating e-business, particularly in the farm and food sectors. It
can encourage diversification by making rural areas more attractive and improving
marketing opportunities for products and services such a tourism and rural amenities.
Village ICT initiatives built around broadband hubs can provide a cost-effective approach

to provision of services to businesses and local communities

A new reality of the information age must be embraced by the Government and the
Regulator and that is the acceptance that high speed broadband access must be treated as
a utility such as water or electricity. The UN Information Economy Report 2006 posited
that quality broadband access is critical to the competitive advantage of businesses to
such an extent that it should be compared to utilities such as water and electricity. Since
then other members states in the European Union have adopted a similar approach with
the notable inclusion of the UK Prime Minister Gordon Brown. Some may argue that
there is simply not the demand for access to justify this strategic mind set, there is no

‘killer application’ to sustain the demand that would validate the investment in a truly
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national NGN. But the same could have been said of the utilities we have today. One
might argue that the killer application for electricity at the time was street lighting or the
humble household bulb, was the myriad of applications that now depend on the provision
of this service from household appliances to major industry to the entire health service
etc. foreseen. The provision of the service will create its own applications — the provision

of high speed broadband is the killer application.
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Digital Divide

The Minister for Communications has, in the past, expressed the view that the provision
of NGB must be conducted on the basis that no-one is left behind and this is welcomed
by the CWU and is viewed as critical to ensuring that our Knowledge Economy gives a

equal chance to every citizen.

The reality is that Ireland has a substantial rural (40%) and highly dispersed population.
The average for Western European countries is around 5-10%. This is a significant
obstacle to any telecoms provider seeking a modest return on their investments in these
areas and this fact is acknowledged in the ComReg document; ‘7 is population density
that will drive the economic case for the provision of NGB, with the business case for rolling

out such networks improving the greater the potential number of customers reached.’

Ireland’s urban centres are ripe for cherry picking and will most likely continue to
operate highly competitive broadband markets but with one of the lowest population
densities in the EU, large parts of the country will never realise the aspiration of truly
national NGB without the intervention of the state as the commercial case for the

investment required in a fibre network to service these areas is simply not there.

It is true that there has been huge growth in mobile broadband in this country, largely due
to the lack of a viable alternative. But mobile broadband is not considered as a long term
viable alternative to the kind of service and speed available via fibre. This platform does
have a role to play but is described by the OCED report as ‘largely complementary

access technology to wired broadband.’

A recent report by Epitiro based on over 5 million tests from August 2008 to October
2008 extracted from broadband monitoring infrastructure in Ireland monitoring urban

broadband performance, in both wired and wireless (3G) formats has led to some
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interesting conclusions including the point that ‘Mobile broadband had very high (slow)
DNS lookup times, adding delays to the browsing process and making it considerably

slower when compared to like-for-like fixed line bandwidth services .

This would lend some weight to the considerable criticisms that have been made of the
National Broadband Scheme from various quarters which maintain that it is not a proper
broadband service and should be more accurately referred to as ‘midband’. Perhaps a
clearer distinction has to be made about what speeds are actually available from various
platforms so that an honest debate can take place regarding what steps need to be taken to
develop proper infrastructure in the future. The same report from Epitiro stated that, ‘The
3G services from mobile ISPs were the slowest for surfing the web’ which would support
a strongly held view that, on the basis of what is an acceptable speed for adequate
broadband, that these providers should be excluded from statistics which measure

Ireland’s international standing in various league tables.

A Ramboll Management study in 2007 conducted by Union Network International (UNI)
observes that ‘mobile technology is not sufficient to secure the necessary technological
development of next generation networks, and investments in fixed-line infrastructure
cannot be neglected.’ In addition to this there are serious service and contention issues
with mobile providers where advertised speeds are not being delivered; a point that is
echoed in the ComReg document though it must be said that fixed line operators are not
without sin in this regard also. The OECD has also noted that where they are available,
‘wired connections offer the fastest connections and the lowest prices per Mbit/s in the

OECD.”

It is acknowledged in the OCED report that there are several factors to the digital divide:

penetration levels, geographical challenges and population dispersion. The existing
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disadvantage being faced by users in rural areas in terms of access to basic broadband
will be only be exacerbated with the advent of high speed access in urban areas. Put
simply the digital divide continues to grow and will grow even further as the NGB
development is concentrated in major urban areas. As it stands rural users continue to fall
behind urban users in terms of bandwidth availability. As technology in the telecoms
sector continues to improve so to have the speeds that are available to all users, however
the divide between urban and rural users has grown wider as evidenced by research

conducted as part of the OECD report on broadband growth. The report noted that:

‘In 2004, the average advertised DSL speed in the OECD was 36 times faster than a
standard dial-up connection. However, by 2006 the average DSL connection was 160

times faster than a standard dial-up connection.’

The growing disparity is becoming increasingly critical and is important for a number or
reasons. Aside from the social implications arising from this divide which are
particularly pronounced in a country with a large rural population like Ireland, the fact is
that sites and services available on the internet are increasingly unsuitable to dial-up
connections as the level of interactivity and bandwidth required to access large portions
of the web grows. This is a serious obstacle to genuine social cohesion as the
applications that will help to deliver e-government, e-health and tele-work will only be
delivered over high-speed connections. The irony of this situation being that rural areas
which stand to benefit most from these innovations are those areas least likely to realise
their potential as the digital divide grows. The remedy to this is state intervention and the
OECD has highlighted that ‘there are clearly some circumstances in which government
intervention is justified. For example, connecting underserved areas and promoting
efficient markets.” And these two issues; underserved areas and efficient markets are so
intertwined that one is not achievable without clarity on the extent to which the state is

prepared to intervene to remedy the other.
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Government Intervention and Regulation of Infrastructure

The stated preference of Government would be to have the private sector drive
investment in NGB. It also notes that aside from largest network owned by eircom there
are other fixed line operators such as BT Ireland, Magnet Networks and Smart Telecom
which have invested in high speed broadband. The cable operator UPC is also investing
in its network in addition to the mobile operators who are also considering technology
which could offer high-speed services though it is unclear when this may happen.
WiMAX is available from Clearwire, Irish Broadband and Digiweb in some areas up to 5
Mbps. In addition to these however, there are significant fibre networks which are State-

sponsored or State-owned.

Looking at just a few, it is clear that there is a significant fibre investment out there
already in certain areas. ESBT (a wholly owned subsidiary of ESB) has a 1,300km fibre-
optic network in a figure of eight around Ireland including a spur to Carrick-on-Shannon
and Buncrana. Aurora Telecoms Limited (a wholly owned subsidiary of Bord Gais) has
a 42km fibre optic network in several business districts in Dublin and has the sub ducts in
place for a further 253km into the west of Ireland. In addition the Metropolitan Networks
which were funded by the state has seen the creation of fibre optic rings around 27 cities
and towns throughout Ireland under Phase 1. Phase 2 will potentially see a further 66
towns encompassed by the scheme though the state of the public purse along with a
somewhat critical Value for Money review of the project to date might see a review of
this second stage. The review described the first phase of the MANSs as ‘a mixed
success.” (It is also interesting to note that the MANs are described as successful in areas
where a ‘critical mass’ seeking a broadband service existed thus confirming that a purely

commercial approach to high speed broadband provision would never deliver where the
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underlying structural or geographic problems which prevent or dissuade the private

sector from providing a service can also apply to MAN.”)

In effect there are a number of current and potential high speed broadband providers who
could be doing more to bring investment, services and ultimately competition to the
market but who are reluctant to move in the absence of a clear strategy and vision from
the Government. Competition in the major urban centres, as noted above, will likely not
be an issue to the same extent as that is where the commercial return is viable. The
challenge presents itself in a very real way when one begins to look beyond the urban
centres and at those areas which might be considered to have ‘wunderlying structural and
geographic’ problems. The difficulty being that this description could apply to a very
significant proportion of the island in the context of NGB development as the investment
and return that is required to make this development is very different to that of previous
standards in the telecoms industry. If a truly national NGB is to be achieved then a truly
national strategy is required and only a strategy that deals with the digital divide can
claim to be truly national. And in identifying where and how it deals with this digital
divide the state will be able to provide the certainty that is required for telecoms

providers to know where they can invest and compete with a fair chance of a return.

What is clear is that the state has a role to play in providing national NGB, what is not
clear is how it will make its presence felt in the marketplace and in the absence of this
clarity no provider will be prepared to make the risky decision to invest in network
development. A clear strategic vision for the country’s broadband needs supported by
regulatory certainty is a pre-requisite of any private sector investment. And regardless of
whether the current limited access to capital was such a strong inhibitor to investment as
it is at present this would likely remain, to slightly lesser degree, to be the case. Large

investments will not be made without some sense of the potential return. In the meantime
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our international competitive standing is being undermined, potential efficiencies and job
opportunities go unrealised and the digital divide continues to grow as rural Ireland lags

further behind its high speed urban peers.

In circumstances where alternative providers have neither the capacity or in some cases
the desire to make major investment in high speed infrastructure the ability of the
marketplace to develop anything approaching national NGB to provide high speed
broadband becomes the responsibility of a few key players. As such the incumbent’s
ability to make investment in this area should not only yield commercial benefit for itself
but will also benefit the marketplace as a whole. This will only be possible if the
regulatory philosophy for this section of the market is reviewed and adapted to achieving
the Government objective of national NGB. Taking the European perspective the

Ramboll/UNI report puts it another way:

‘Investments in Europe are lagging behind, while other countries are ahead when it
comes to the necessary broadband penetration. The facts and results show a need for
loosening the asymmetric regulation in order to enable the telecoms operators to invest
in next generation networks without risking their investments. The regulatory focus
therefore needs to change from cutting prices to develop the necessary environments for

technological investments that will fuel next generation networks.’

The OECD also raises the issue of how fibre is regulated as being one that will require
some debate and notes that the ‘pressing question is whether fibre optic cables extending
to homes, buildings and street curbs should be regulated in the same way as traditional

copper telephone lines.’
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NGB requires a different business model and regulatory approach to that which has gone
before. The development of NGB infrastructure will only succeed if long term
sustainable competition is allowed to develop in a context where the critical element of
regulatory certainty is exists. This regulatory approach must create the space and
conditions for strategic investment to take place on the basis that a return is potentially
there and will not be undermined by an asymmetric model that compels the investor to

provide access to competitors at a price that will erode future investments.

Comreg has suggested that some form of open access model will deliver the broadband
vision we desire. Whilst it is unclear what shape or form this open access model might
take, it is critical that the terms of this access are not set at a level that acts as a
disincentive on future investment. Open access networks require that the operators
provide competitive access to the network on non-discriminatory terms. Some
commentators have said functional separation has merit in helping to foster this kind of
model and it has been a feature of the debate in the European Commission for some time.
However it is far from clear that this is best strategic decision to take. Asthe OECD
report states ‘the results of functional separation, particularly on investment, are still far
from certain and warrant significant research.” Added to this uncertainty are the
significant costs of creating the administrative framework for this approach which are not
insignificant as a percentage of turnover in a market such as that in Ireland. The OCED
report concludes that ‘regulators should actively consider other policy options ...which

may provide similar outcomes.’

The OECD Communications Outlook 2009 goes further stating that the ‘the high fixed
investment costs for new fibre networks to users means that a limit to the number of
competing fibre networks a specific geographic area might be able to support.” The fact
that much of the investment that takes places in this part of the telecoms market is limited

to urban areas means that ‘there are concerns about the implications this may have in
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creating new digital geographic divides and whether alternative technologies, such as
high-speed wireless, are sufficiently adequate to provide rural and remote areas with

sufficient capacity for emerging services.’
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Conclusion

This submission has considered the importance of NGB and the role it has to play in
helping to secure the economic and social future of this country. High speed broadband
should be treated as a utility. Government and regulatory decisions should be made on
this basis. The development of a truly national NGB will have clear implications for
efficiency and job creation and should be treated as a strategically important development
that will act as a guarantor of the island’s future success as a small open economy on the
edge of Europe whose success depends on maintaining a competitive presence in a highly

globalised marketplace.

The social benefits of a genuine national high speed infrastructure have also been
outlined as well as the implications of an expanding digital divide. The condition of the
existing fixed line provision to the residential sector is a factor in delivering NGB. The
policy challenge is accentuated by the dispersed nature of Irish population. The idea that
high speed broadband provision should be slightly ahead of demand will be of little
comfort to the dispersed rural population of Ireland who will be left to languish in
circumstances where the country has yet to achieve universal coverage of basic

broadband despite the market being over 10 years old.

Some may argue that with the pace of development being what it is in the telecoms
market that the move from urban centred NGA to a more equitable universal access
model should not take as long. The concern of the CWU is that moving to this model
will take considerably longer in this evolutionary phase of the telecoms market. There a
number of reasons for this and the root of these reasons of course is the commercial
imperative that drives telecoms operators who must realize a return, or more importantly,

see the long term potential to realise an appropriate return on their investment.
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A clear sense of what the market will support will depend on a clear strategy from
Government and a review of the regulatory outlook to ensure it plays its role to facilitate
continued and meaningful investment as outlined above. The role of Government policy
however, is critical as has been demonstrated in other countries. A study conducted by
the Said Business School at the University of Oxford and the University of Oviedo’s
Department of Applied Economics into High-Quality Broadband Essential to Growth of
the World’s Knowledge Economies noted that:

‘Sweden and The Netherlands had the best performing broadband connections in Europe, a
result of increasing investments in fibre and cable network upgrades, coupled with

competition diversity, and supported by strong government vision and policy.’

It would be unacceptable to find ourselves with a NBS for NGB in another 10 years from
now. In that time the digital divide will have grown to such an extent as to be impossible
to bridge and would represent the abandonment of large swathes of our society. It is the
view of the CWU that what is required to facilitate the growth and development of a
NGB in Ireland is:
= A clear strategic vision from Government on how it will realise its vision of a
truly national NGN to provide NGB that leaves no-one behind and which will
help to secure the economic and social future of the country.
= A realisation and acceptance by the Government that leaving the provision of
NGB solely to the private sector will not be enough to deliver on this vision given
the specific challenges of our dispersed, rural population.
= State intervention will be required and the nature and extent of this intervention,
when clarified, will help to provide important clarity to marketplace on where
investment needs to be directed.
= A revised regulatory approach to NGB that recognises that this phase of the
evolution of the market is based on a new business model and the that regulatory

approach required must facilitate sustainable competition and investment in the
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long term which allows those companies making the investments an opportunity
to realise a fair return.

= [fan open access approach is pursued then it is critical that the same principle of a
fair price that encourages future investment is recognised as being critical to the
long term sustainability of the market. The asymmetric model is not suited to the
early stages of this evolutionary phase.

= The digital divide must be embraced as a critical obstacle to the fair and balanced
development of the economy and society in significant parts of our island. The
digital divide as outlined above is a serious impediment to job creation, SME
development and a balanced society that has equal access to services.

= Studies have found a significant correlation between a nation’s broadband quality and
its advancement as a knowledge economy. Any failure of Government policy to
deal with the challenge of the digital divide would send a critical message to those
citizens affected that they cannot participate in the knowledge economy and

represent a damning betrayal of the principle that no-one should be left behind.
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Submission by Derek Cassidy

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do
you believe the market itself will deliver these capabilities and within what timeframe?

Answer 1: Over the next three to five years the demand for broadband products will increase
from various sectors of our society. Business, which has been the biggest driver of bandwidth
will soon be over taken by the consumer market as they look to increasing speeds to feed
their internetwork communications needs. There has been an increase in the availability of
social networks and portals giving access to many facets of our society that require
bandwidths that today’s speeds can just cope with. This evolution will continue into the future
as video streaming becomes the norm and this type of bandwidth hungry service can only be
provided by a few of today’s suppliers. Video streaming today is done over the existing
networks with the bandwidth available however this bandwidth is incapable of showing high
definition video or even good quality video. The cable TV network with its analogue and
digital carriers still cannot get access to the broadband spectrum because to view the channels
with the same sharpness and quality requires bandwidth still not available today as a norm.
24Mb broadband is the only offering today that could come close to viewing video over the
internet in a real time clear high definition capability; however the 24Mb offering is being
offered in selected areas and only where the network carriers have the capability to carry such
a service. HEANET and other services designed as a closed broadband network might have
the capability to deliver high broadband services as we speak however these are closed and
only accessible via the colleges and universities and so are not commercially available for
common access. For the future needs of our society in terms of broadband the minimum
bandwidth will need to be at least >24Mb and possibility as high as 45Mb or S0Mb. The
telecommunications market will only be able to deliver this bandwidth capability by fixed
wire services or dedicated wire line services, however the fixed wire services have an
advantage over wire line is that they can upgrade their bandwidth offering faster and at a less
costly effort than wire line can.

Question 2: Do you consider that NGB network deployments can provide a
socioeconomic benefit? If so, who are likely to be the greatest beneficiaries and why?
Should the policy framework explicitly favour the development of NGB in Ireland, and
with what specific socio-economic goals in mind?

Answer 2: Yes I believe that the establishment of a Next Generation Broadband network
would be off a social benefit as it will help to expand the high speed services out to the
regions and so equalise the availability of high speed broadband between the rural and urban
communities. However a cost benefit analyses will need to be carried out to clarify what the
actual return on investment will be and will the benefits outweigh the costs. The likeliest
beneficiaries will be small business, home users and community groups as they can avail of
the higher speeds and so be able to communicate more effectively with others. As
communications methods develop from 3G to 4G mobile networks and video streaming has
high definition as a norm and the prospect of digital terrestrial television being broadcast by
2012 at the latest, the availability will become an important factor in the future development
of a competitive communications network to the already established incumbent fixed line,
mobile and broadcast services. The availability of this high bandwidth NGB network will
enable the future growth of our rural areas and will help to revitalise their declining existence.

Question 3: How important will cross-platform competition be to the development of
NGB Networks? Do you consider that all broadband platforms are capable of
supporting NGB? In what circumstances might some such platforms be more suitable
than others in providing timely and efficient NGB?



Answer 3: Next Generation Broadband is a derivative of the Next Generation Network that is
being looked at by the telecom players in Ireland some of them like Magnet, Cable and
Wireless, Eircom and BT have begun to roll out their version of NGN. However the protocols
and services that run over the respective NGNs. For example Eircom will be deploying a
MPLS (Multiple Protocol Label Switching) service over their NGN and this will be the main
driver of their network upgrade and protocol service. BT will be delivering an Ethernet
product that can allow increase in bandwidth capacity without the need to change customer
equipment. This Ethernet product has been signalled by BT Ireland as the next big thing as is
called Etherflow by their Sales and Wholesale Team. The presence of SDH is declining in
favour of Ethernet and MPLS services over WDM (Wave Division Multiplexing) networks.
However the ability to switch traffic will still depend on the structural design of the NGN and
its capacity and ability to switch. Ethernet for example has still not achieved this capability
and MPLS is only getting there however SDH has had the capability to switch since its
inception in 1988. The differences in service protocol have their advantages and
disadvantages but the NGN that they are all built upon will be able to carry high capacity
links with high bandwidth broadband links. Technically the introduction on

Question 4: Do you consider that substantial (in both cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the next 3-5
years? If not, and should a gap occur in comparison to other European countries, what
will be needed to encourage such private sector investment in Ireland?

Answer 4: many of the industry players are already investing in Next Generation Networks
for the delivery of high speed data and high bandwidth broadband. However there is an issue
in that broadband is a very low return on investment product that could not lead an investment
drive of the scale needed. The networks that are being built or already installed have been
built with private equity with the exception to Eircom who have only updated an already
established infrastructure that was funded by the tax payer. This has put all the other players
at a disadvantage as Eircom hold the keys to the rollout of any broadband policy and so far
the Department of Communication s and Comreg have failed to liberalise the market in such a
way as can be seen in France, Germany or even the UK where accessibility to the already
established incumbent network is seen as a given. The lack of accessibility in Ireland has lead
to a patchwork of infrastructure that does not meet the requirements of society at large but is
only suitable for the telecoms party who owns the infrastructure. To invest in new Next
Generation Networks to deliver Next Generation Broadband needs guidance from the market
with agreement from the Government as to what approach to take. For far too long the
Government under the auspices of the Department of Communications has tried to create a
broadband network b but has failed to implement a policy based on sound principles and
goals and instead has gone with ideas that have no proper foundation in proper network
design.

The establishment of a non-government organisation to oversee the interconnection of the
existing networks so that by combining what we already have will enable Ireland to deliver a
Next Generation Network capable of delivering Next Generation Broadband. However, the
use of the states assets should be available instead of using the private telecom assets because
the state has enabled the utilities to establish their own networks with state funding, therefore
these state funded networks should be made available to the network operators to avail off
and use with an agreed government strategy to deliver Next Generation Broadband.

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions
safeguard the development of competition?



Competition between the telecom players can only be achieved if the Dept of
Communications along with Government backing opens up the states optical networks that
are being managed by the states utilities such as Bord Gais, ESB and the MANSs so that the
telecom players can use these links to spread their own networks further a field and so help
deliver a Next Generation Broadband strategy and deliver on the Governments commitments
to increase the broadband speeds and national coverage.

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who are the
key stakeholders who might be in a position to influence these issues and how might they
best do so?

Answer 6: The main inhibitors to the roll out of Next Generation Broadband in Ireland are
Eircom and the National Government. It is understandable that Eircom are holding back in
opening up their network to other players in the market. Eircom have infested heavily in their
network and opening it to others will lessen their return on investment and so reduce their
overall operational profit. The National Government is also an inhibitor in that it has failed to
come up with a proper open and concise policy that would deliver all the drivers needed to
deliver Next Generation Broadband. The idea of Next Generation Broadband and the rollout
of Next Generation Networks should be a national effort with all players all having a part to
play in its development with Government support. Comreg, as the national regulator, would
be in a perfect position to over see the development of such a cause and be its mitigation
adviser and its council. By just allowing the telecom players to develop their own national
networks and competing against each other and trying to overcome the costs of this
infrastructural build imposed on them by the local authorities and others will inevitably lead
to a failure in delivering a proper network capable of delivering broadband speeds that are
available in the UK and across Europe. It is noted that none of these countries has a mobile
broadband strategy but a fix line strategy capable of delivering higher speeds.

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as or more
effective? What might be the impact of these activities on both the level and timing of
NGB developments?

Answer 7: Comreg will need to get to the same level of authority and be totally independent
of all players so that they can apply the full rigors of regulatory law and compliance. I believe
that the tools and procedures available to comreg or not refined enough to deliver a fully
competitive market, it is not Comreg’s fault. If the same rules applied to Comreg that apply to
OFCOM, them I believe Ireland would have the tools required to deliver a fully sustainable
broadband and telecoms market. Comreg should be looking to OFCOM for guidance as
OFCOM have been in operation a while and have the experience and knowledge to assist.
Also the technologies that the telecom players in Ireland are deploying should be incorporated
into the Next Generation Broadband policy so that this investment will see some sort of return
and acknowledgement.

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being
the appropriate regulatory response in such circumstances, particularly in light of the
need to promote effective competition, innovation and incentivise investment?

Answer 8: This is a very grey area; from recent press releases the Dept of Communications
and Minister have decided that infrastructure sharing is the way forward; however we have a
problem here. Most of the infrastructure built for optical networks has been built but private



telecom operators who are infesting heavily in their own networks so that they can compete
against the Semi-State telecom companies such as ESBT and Aurora Telecom. To ask the
private companies to open their networks so that Next Generation Broadband can be delivered
is a problem. No state aid was given to the private telecom players and even the local
authorities have added their own charges to the infrastructure development which in some
cases has been as much as 100% of cost, therefore a better logical approach needs to be taken
where an agreed wholesale rental value for duct space or dark fibre needs top be agreed so
that the filed is level for competition. To get to this level of competition, Eircom; ESBT and
Aurora Telecom will need to open their networks for access with an agreed wholesale value
so that that a fully competitive network sharing agreement can be achieved. Also only people
directly involved in telecom companies can answer this as they have a vested interest in their
own companies’ future, consultants and others do not have the authority to speak about
another’s investment.

Question 9: What role has the regulation of investment incentives such as wholesale
pricing to play in stimulating the development of NGB networks?

Answer 9: Wholesale pricing has a lead role in Next Generation Broadband policy. Eircom
are the leading telecom company in Ireland and it is only by getting access to their network
and with their operational assistance will the Next Generation Broadband be capable of being
delivered in Ireland, therefore by applying a solid wholesale policy agreed by all parties and
regulated by Comreg can this be achieved.

Question 10: Is there a case for allowing a differentiated regulated rate of return for
Eircom in relation to risky NGA investments, and would this in fact be effective in
encouraging early and widespread development of NGB fixed line networks?

Answer 10: With regards to a regulated rate of return for investment for Eircom, it should be
acknowledged that Eircom are already at an advantage to every other player in the market due
to their incumbent status and the network they inherited from Telecom Eireann. Therefore a
regulated rate of return should not be allowed to operate without understanding the rate of
return on investment the other players will receive. They should also be allowed to operate on
an equal footing as Eircom and in doing so be given access to the network which was built by
the funding provided by the Irish State.
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PROMOTING THE DEPLOYMENT OF NEXT GENERATION BROADBAND IN
IRELAND -- PRELIMINARY VIEWS.

ComReg's Discussion Document provides a useful springboard for discussion but

not for regulatory action.

eircom is pleased to provide the views of its fixed network operations and its mobile
arm, Meteor, in response to ComReg's Discussion Document 09/56 entitled “Next
Generation Broadband in Ireland - Promoting the timely and efficient development
of high speed broadband infrastructure and services” (“Discussion Document”). The
Discussion Document provides a thoughtful overview of the issues and is a useful
platform for preliminary consideration of regulatory policy going forward. However,
the timing of the present consultation is such that no definitive assessment can or
should be made concerning the need for future regulation of as yet unbuilt Next
Generation Broadband (“NGB”) networks. As discussed below, that will require

further and far more informed analysis based on events that are yet to unfold.

The Discussion Document has been issued at what can only be described as an
extraordinary time for the global economy, for Ireland, and for eircom. At this point
in time, it remains unclear whether the world is in the process of emerging from the
deepest recession in nearly a century or, instead, is on the verge of a painful
relapse. In Ireland, where the effects of the global financial crisis and the economic
downturn have been particularly harsh, serious challenges remain to be dealt with,
and there are as yet few signs of recovery. Despite these daunting challenges,
eircom is poised to continue its investment programmes in order to position itself to
provide enhanced broadband products and services to its customers in competition
with cable, other mobile network operators, and networks availing of other high-

speed broadband platforms.

In eircom’s view, the fact that the current business climate is not conducive to
aggressive capital spending with the prospect of uncertain returns is directly
relevant to many of the issues raised by this consultation. However, today’s
financial and economic realities seem to be the proverbial elephant in the room.
The Discussion Document addresses the critical question of how to promote NGB
investment with barely a reference to the remarkable context in which the question
is being addressed. The Executive Summary observes in passing that there are

“‘many competing demands for capital in an already constrained economic



environment” (at para. 1.6), but the Discussion Document fails to consider the wider

implications.

Even setting aside the impact of the current credit crisis, the business case for NGB
deployment at this early stage of the development cycle will be inherently risky for
any player as a result of various critical commercial uncertainties that must be dealt

with, as discussed in the following section.

These economic, financial and commercial uncertainties are compounded by
shifting regulatory sands. The European Commission is in the process of
developing a recommendation on regulated access to Next Generation Access
(“NGA”) networks, and the outcome of the Commission's work in this area will
ultimately have a direct bearing on many of the issues raised by the Discussion
Document. The most recent (second) draft of the NGA recommendation contains a
number of highly controversial proposals that have sparked heated debate amongst
virtually all stakeholders, including the European Regulators Group. A copy of
eircom's comments outlining its concerns regarding the second draft of the NGA
recommendation -- many of which are relevant to ComReg’s Discussion Document

-- is appended as Annex 1.

It has been widely reported that a further draft will need to be developed and
consulted on before a final NGA recommendation can be issued, which is now
expected to be finalised early in 2010. At this stage there is no way of knowing
what the conclusions of the final NGA recommendation will be. Although eircom is
keen to see the core regulatory issues resolved at the EU level and in Ireland as
soon as possible, it is essential that the final decisions are based on solid data and

sound reasoning and that the outcome is clear, fair, balanced and forward-looking.

In light of the many “known unknowns” that exist at this particular point in time, the
Foreword to the Discussion Document (at page 4) is troubling in so far as it
suggests that “[t]he views received will . . . feed into the assessment as to whether
and how specific regulatory measures can support the timely and efficient provision
of NGB networks and services”. An informed assessment will need to await in-
depth analysis of the final NGA recommendation of the European Commission and
its adaptation to the Irish context, the timing of which may also afford greater clarity
on the global financial situation, the Irish economy and eircom’s future direction.

ComReg should at a minimum await the final recommendation of the European



Commission before taking further steps to delineate specific regulatory measures

for high-speed broadband access in Ireland.

As the largest single investor in fixed network infrastructure in Ireland and a major
investor in the country’s mobile infrastructure, eircom has a great deal at stake in
the outcome of the policy and regulatory decisions concerning NGB that will be
taken by the Government and by ComReg. According to the Discussion Document
(at para. 3.21), “indications from eircom are that it has no immediate plans to invest
any further sums in NGB at this time” beyond the initial FTTC and FTTH trials that
eircom has recently completed at three locations. This characterisation could be
considered accurate if by “plans” ComReg means fully funded commitments to
install high-speed broadband on a ubiquitous basis across Ireland. It would not be
accurate, however, to suggest that eircom is making no progress towards
developing its NGB strategy. eircom is currently reviewing its investment strategy
with respect to fixed broadband access and is continuing to invest in its 3G mobile
network, which is capable of evolving to HDPA+ and (if spectrum is available) LTE.

eircom is therefore laying the groundwork for NGB in Ireland.

Thus, while it may be the case (as ComReg has observed') that alternative fixed
network operators in Ireland have given no firm indications that they intend to make
major outlays to build out or upgrade their networks, eircom is actively engaged in
the process of determining how to create an integrated, high-speed broadband
strategy that is built upon a sound business case. This work is taking place in the
midst of an expected change of ownership in eircom's major shareholder, which

may also have important ramifications for eircom's strategic plans.

By the first quarter of 2010, eircom expects to be in a position to address the
important issues raised by the Discussion Document on the basis of a confirmed
strategy that is backed by the company's management and shareholders. It is to be
hoped that this timing will enable eircom to set its strategy with greater visibility of
local and global economic trends and their likely impact on access to capital as well
as customer demand at both the wholesale and retail levels. This assessment will
play an important role in helping to achieve the efficient development of high-speed

broadband infrastructure in Ireland within a sensible timeframe. Until the completion

Discussion Document at paras. 3.22, 3.28.



of eircom's internal NGB business review, eircom must reserve its position on many

of the issues raised by the Discussion Document.?

In light of all these factors, eircom urges ComReg to use this consultation as a
starting point, and to consult further on the key issues following completion of
eircom's internal NGB business review and issuance of the final NGA

recommendation by the European Commission.

The Discussion Document correctly identifies a number of key concerns and

uncertainties.

The Discussion Document identifies several key supply- and demand-side factors
that any investor in high-speed broadband will need to evaluate as part of its
business case. The document offers a candid assessment of the many commercial
uncertainties that currently cloud the assessment. However, the document does not
appear to fully grasp the enormity of the overall challenge. eircom’s NGB roll-out
will have few precedents in the history of Irish private sector investment in terms of
its scale, financial risk and the degree of potential regulatory intervention based on

proposals being mooted at European and national levels.

As ComReg acknowledges, a key variable is the cost of deployment. The
Discussion Document (at para. 2.27) cites a Yankee Group estimate putting the cost
of FTTx at between €300 per dwelling in dense, urban multi-dwelling units with pre-
existing infrastructure, and “more than €1,000” per dwelling in less dense areas and
single-dwelling units. Based on these figures, the Discussion Document observes
(at para. 2.29) that the costs of NGB deployment “can be significant” and will differ

depending on local conditions.

eircom estimates that the cost of upgrading the Irish access network to an FTTC
solution for the top 65 percent of exchanges (reaching approximately one million

homes or 68 percent of the population) will cost on the average of €300 per home

ComReg should also take note that following the withdrawal of the Boxer consortium,
eircom, as part of the One Vision consortium is currently assessing the business case for
accepting the invitation from the Broadcasting Commission of Ireland for the deployment of
the DTT Multiplex Contract. This project, a key national infrastructure initiative to meet
Ireland’s compliance obligations relating to the switch-over from Analogue to Digital TV,
faces the same vulnerabilities as NGB in relation to the availability of scarce capital, the
assessment of consumer demand for another multi-media platform, limited market scale and
scope, etc. A holistic strategic view of all these related projects is imperative; failure to do so
will increase the prospects of either inadequate total investment or stranded investments
with a sub-optimal national outcome.



passed in urban areas, excluding CPE and OSS and other non access network
costs, for a total estimated cost to eircom of between €400 million and €500 million.
Estimates across Europe for the deployment of FTTH range from €1,000 - €2,000
per home passed. There are a number of factors which influence the cost —
availability and quality of duct, network architecture, demographics, density of multi-
dwelling units etc. In light of Ireland’s population dispersion, it is reasonable to

assume that the costs will be close to the top of that range.

As ComReg is aware, factors relating to scale, demographic density and dispersion
have a significant impact on network deployment costs in Ireland, as has been
demonstrated by the Dotecon study which was submitted by eircom to ComReg on
18th November 2008 and these factors have had a significant impact on the cost of
LLU deployment in Ireland. These same factors will impact the costs of NGB roll-
out to an even greater degree than in the case of LLU because the newly built
elements will extend much further towards the edge of the access network. As a
result, proportionate Government intervention in accordance with EU State Aid rules
will be essential to help fund high-speed broadband roll-out in the more sparsely
populated areas, where the costs will be significantly higher, in order to minimise the

digital divide.

In an NGB environment, state funding is likely to be required for the final 30-40
percent of the population. Uncertainties associated with the degree of Government
support for NGB deployment in uneconomic areas and the basis on which state
involvement will occur are additional risk factors that must be taken into account by
eircom in developing the NGB business case. In any event, securing the
commercial finance necessary to fund the deployment of fibre-based NGB in the
current economic climate presents a major challenge, and the regulatory signals
being sent out by ComReg will have a profound effect on eircom's ability to secure

the necessary financing and the cost at which it is able to do so.

Another major unknown at this stage, and one that is also linked to the current state
of the economy, is the value that consumers will place on access to higher
broadband speeds over the next three to five years. Consumer demand and
willingness-to-pay are obviously critical to eircom's NGB business case at both the
retail and wholesale levels. As ComReg correctly points out in the Discussion
Document (at paras. 2.23 & 5.8), although many applications can be delivered over
current generation broadband networks, a number of new applications requiring

NGB are emerging which consumers will want to be able to access. The findings of



a recent survey of residential consumers commissioned by ComReg are not
particularly encouraging, however. The survey concluded that “[a]lmost 4 in 10
respondents anticipate a reduction in their communications expenditure over the
next 12 months”, with 3 in 10 already having done so, primarily through reduced
consumption.®  According to the survey, moreover, “[nJearly 70% of consumers
indicate that their home internet connection is fast enough for their needs.” In light
of the severe recession into which the Irish economy has fallen, these responses
are not surprising. Two critical questions for the business case are when the Irish
economy will improve and how the upturn will affect consumer confidence and
spending patterns in relation to NGB and bandwidth-hungry applications.
Assuming that, over the next several months, the trends that emerge are positive,
the business case will rest on the reasonableness of the regulatory regime, which
will be a key factor in decisions taken by financial institutions and shareholders on

whether to risk making the capital available for fixed-network NGB deployment.

The Discussion Document (at para. 5.9) touches on another key issue that is of
major importance to operators attempting to plan for the conversion of their existing
DSL networks to NGB. As ComReg points out, there is a “tri-partite relationship
between the network owner, the end consumer, and the suppliers of 'over the top'
services which are provided over the network.” Thus, a corollary to the issue of the
extent to which end consumers will be wiling to pay for bandwidth-intensive
services and the network upgrades required to deliver them is whether content
providers will be willing to share part of the burden by paying more for the delivery
of higher-bandwidth applications. ComReg correctly perceives (at para. 5.4) that
there is inherent tension between network builders and content providers that will

need to be resolved over time.

The mutuality of dependencies within the tri-partite relationship creates a number of
planning challenges for the conversion of DSL to NGB. In particular, there are two
sets of concerns that pose serious challenges for eircom but which are likely to be
of far less concern to competing cable television network operators. First, the “free”
Internet culture places the pricing proposition for eircom on a much more precarious
footing than that for competing cable television networks, which consumers perceive

foremost as providers of premium video programming, including sports events, films

ComReg issues Q2 survey findings of residential customer attitudes to communications and
information technology, ComReg PR230709 (23 July 2009), based on research conducted by Millward
Brown Lansdowne in May-June 2009.

Ibid.



and other types of entertainment for which customers typically are willing to pay
handsome prices. Second, the tri-partite relationship operates very differently for
cable television operators because their relationship with programming providers is
far more evolved and the operators themselves are rightsholders in respect of

significant programming segments distributed over their networks.

Because IPTV is expected to be one of the most important drivers of demand for
high-speed bandwidth over NGB networks, the business case must take account of
the fundamental differences between the current and foreseeable programming
options available to FTTx and cable television platforms. In Ireland, the analysis will
also need to consider the role of Sky Television, in particular the degree of its
control over premium programming in the delivery of subscription television via

satellite along with bundled voice and broadband services.

Another key variable in eircom’s business case is the likely timing and extent of
investment by competing and other wireless network operators in high-speed
broadband infrastructure. A baseline question is whether eircom's actual and
potential wireless competitors will see a benefit in postponing investment in their
own high-speed broadband networks while waiting to see whether a market
develops following the roll-out of eircom's FTTx and UPC's DOCSIS 3.0 networks.
In any event, as discussed in Section 1.D below, upgrades to mobile network
infrastructure to enable high-speed broadband services and further development of
fixed wireless networks are also dependent on the availability of spectrum, which is
another major area of regulatory uncertainty in Ireland. The timing and extent of
high-speed wireless broadband deployment is important not only for modelling the
effects of enhanced platform competition from wireless NGB networks but also for

assessing wholesale demand for FTTx access.

In an unstable environment (particularly given the uncertainties created surrounding
spectrum policy in Ireland), playing a wait-and-see game may be a prudent strategy
for some wireless operators to pursue. However, it would be a perverse result if
their deliberate inaction served as the basis for regulatory decisions that penalise
eircom for taking a substantial investment risk by subjecting it to heavy-handed
regulation at the wholesale level. As discussed in the following section, regardless
of the speed with which wireless NGB platforms are deployed in Ireland, the
imminent threat of their entry coupled with broadband competition between UPC

and eircom will be sufficient, in the near term, to justify a period of light-touch



regulation of NGB, at least in those geographic areas that are served by both

eircom and UPC.

ComReg has avoided consideration of a pivotal issue: What is sustainable

competition in an NGB environment?

Among the most inscrutable variables with which eircom's NGB business plan must
deal is regulatory risk. Following a sobering discussion of the serious commercial
uncertainties surrounding NGB, the Discussion Document goes on to describe a
potentially onerous set of regulatory obligations that may be applied to eircom, and
eircom alone, as and when it moves forward and invests in FTTx. By highlighting
(at para. 6.6) the “range of regulatory tools” at ComReg’s disposal in an NGB
environment, the Discussion Document appears to take a page from the WPNIA
market review, on foot of which ComReg proposes to impose a costly thicket of
regulatory obligations in regard to eircom’s provision of Local Loop Unbundling
(“LLU”). As eircom has pointed out in the WPNIA review, many of these proposed
obligations are unjustified and completely unworkable in the context of LLU, and
there is no evidence whatsoever to support the extension of similarly onerous
obligations to FTTx access. Indeed, it is an open question whether an unbundled
wholesale solution (as opposed to an active solution more akin to bitstream access)

will be necessary, desirable or feasible in an NGB environment.

Despite these unhelpful regulatory signals, the Discussion Document appears to
acknowledge the fundamental dilemma inherent in applying a heavy-handed
regulatory approach to eircom’s provision of NGB. The document concedes (at
para. 5.30) that in light of the “dynamic setting, . . . ComReg must clearly modulate
its response to market developments.” The document further notes that ComReg
would be prepared to embrace a “new dynamic” that has the “support of the wider
sector”. Though oblique, these signals are welcome steps in the direction of a new
regulatory settlement that eircom is keen to pursue as it moves forward with the

preparation and implementation of its NGB business plan.

The appropriate framework for such a settlement, however, will need to be carefully
considered. For example, the Discussion Document correctly observes (at para.
5.32) that the proposal to allow an upward adjustment to the Weighted Average
Cost of Capital ("WACC?”) fails to address a very real concern: that eircom could be
left with massive stranded investment if demand does not materialise in the

expected timeframe. The Discussion Document also makes reference to the



potential for a range of flexible pricing arrangements based on purchase
commitments for NGB access that could result in a greater role for “self-
enforcement.” Although these options are, in effect, a variation on the WACC
theme, eircom welcomes ComReg’s recognition of the need for a more creative
approach to regulating a network that does not yet exist and which as a matter of
public policy the Government wants to encourage eircom to construct.” However,
eircom urges ComReg to refrain from designing a regulatory cart before there is a

commercial horse.

eircom believes that positive regulatory signals such as the willingness to consider
pricing flexibility for FTTx access and the potential for supporting commercially
negotiated co-investment solutions are helpful steps in the direction of what eircom
hopes will be a completely new and innovative regulatory approach for NGB.
Although eircom questions the commercial viability of the co-investment models that
are being mooted (see Annex 1, page 13), the fact that these options are even
being considered is a positive sign that the regulatory establishment is open to
developing new ways of dealing with unprecedented commercial and public policy

challenges.

Before proceeding to develop any specific regulatory measures for NGB, ComReg
should first resolve a threshold question that is the proper starting point for any
discussion of future regulatory policy: What is “sustainable competition” in an NGB
environment? ComReg has identified (at para. 6.44) the “promotion of effective and
sustainable competition” as one of the key regulatory principles for NGB. However,
it has nowhere identified what this well-worn phrase actually means in terms of NGB

roll-out.

In eircom’s view, the answer is clear. ComReg’s policy should be to promote
platform competition amongst vertically integrated providers of voice, data and video
services, which will in turn give rise to robust bandwidth-hungry competition in the
provision of services, applications and programming. It is clear that in many parts of
Ireland, actual competition from cable television is already creating a fierce contest
for broadband customers. As eircom contemplates how to break into the IPTV
market (which will present enormous challenges in terms of acquiring access to

content that consumers will pay for), UPC is rapidly expanding into broadband and

In its 2009 report on NGB, the Irish Government has stated that a key public interest concern is that
“[i]f there is not investment in Next Generation broadband now, Ireland will lag behind other advanced
economies in terms of attracting inward investment and remaining economically competitive.” See
“Next Generation Broadband; Gateway to a Knowledge Ireland”, at Sec. 5.4.



voice (a far less challenging vertical move). In a market characterised by vertically
integrated providers, competition up and down the value chain cannot be
conveniently dismissed when conducting a market review to assess the need for ex

ante regulation.

At the same time, as discussed below, there will also be actual or potential
competition from mobile and other wireless operators across the country. These
operators will have the advantage of relatively modest investment thresholds and
shorter lead times for high-speed wireless broadband deployment than is the case
for FTTx. Thus, even if wireless operators delay NGB investment, the imminent

threat of potential entry will be a potent force in the marketplace.

In these circumstances, ComReg should send a clear message that light-touch
regulation will be the default position. Moreover, ComReg should make clear that
anything like the regulatory obligations proposed for eircom’s LLU offerings would
be applied, if at all, on a symmetrical basis to all NGB providers so that no single

platform provider is burdened with mandatory wholesale provision.

Unfortunately, the Discussion Document has missed an important opportunity to
address these issues on a forward-looking basis. For example, the document
merely repeats (at para. 5.18) the unexamined conclusion reached in past
consultations that the “non-ubiquity of the cable network” means that UPC will pose
a “dull competitive threat” to eircom in the near term. Although ComReg concedes
(at para. 5.18) that UPC's recent upgrades “may, in the future, raise the competitive
tensions posed by cable broadband providers in certain geographic areas,” no
attempt is made to evaluate the likely impact over the next three to five years. This
issue is fundamental and requires far deeper examination on a forward-looking
basis, including an assessment of how well UPC's upgraded and expanded network

will perform against FTTx solutions over the expected lives of the investments.

In fact, UPC has consolidated what had previously been a fragmented cable
television industry and is now at the mid-stage of a three-year programme to
upgrade broadband in major urban centres servicing a total customer base of
55 percent of the addressable market capable of being served on a commercial
basis by FTTx (as discussed above). This is the relevant coverage figure on which
ComReg should be focusing (rather than 35% of total households). This is a threat
which eircom takes very seriously, particularly since UPC is already competing very

aggressively to win broadband and voice telephony customers. With the
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announced launch of its upgraded network in 2010 and the ability to advertise
broadband speeds of 120 Mbps along with voice and subscription television

programming, UPC poses anything but a “dull competitive threat” to eircom.

In eircom’s view, actual and evolving competition from cable television is sufficient
to justify light-touch regulation at both the wholesale and retail levels, at least in
those areas where UPC offers broadband and voice packages in competition with
eircom. This basic competition question -- whether competition is sufficiently
effective where two vertically integrated operators compete with one another from
positions of strength on opposite rungs of the value chain in an NGB environment --
has not been addressed by the European Commission® or ComReg; nor has the
impact of actual and potential competition from fixed and mobile platform providers

been fully considered.

However, in a paper published by OPTA in 2006, entitled “Is Two Enough?”’, the
Dutch regulator concluded (in respect of legacy networks) that although competition
may not be fully effective in a market consisting of two firms competing in the multi-
play market, it may be the “optimal solution from a total welfare point of view”. This
was predicated on OPTA’s observation that “[w]ithin industries facing large
economies of scale, there is in some way a trade-off between the optimal number of
firms on the market and the degree of competition within the market.”® The OPTA
paper went on to conclude that before considering regulatory intervention, a more
thorough analysis was needed to determine where the market falls on the
continuum between effective competition and monopoly. The paper also observed
that it would be necessary to weigh “the costs of regulatory intervention against the
potential benefits of more effective competition.” The paper called for further
research on these points and noted (from its vantage point in 2006) that the
prospects of “other infrastructures like mobile networks, fibre networks and fixed
wireless access networks are also promising” for the development of competition in

the provision of multi-play bundles.™

The European Commission's second draft of the NGA recommendation appears to recognise that
three vertically integrated NGA platform providers operating in the same market would be sufficient to
permit a light-touch regulatory approach in a co-investment situation, but the basis for that construct is
unclear.

OPTA Economic Policy Note No. 6, at p. 33 (Sept. 2006).

Ibid.

Ibid.

Ibid. at p. 24.
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It is time for this fundamental issue to be considered afresh, based on market
information that is available today in connection with anticipated NGB
developments. In eircom's view, the picture is very different from that observed by
OPTA in 2006 and provides a compelling case for regulatory forbearance based on
the development of efficient — or sufficient — NGB platform competition between

cable television, FTTx and mobile network operators.

The Discussion Document makes equally short shrift of the competitive threat posed
by high-speed wireless broadband solutions, including LTE and WiMax, on the
basis that no operator has yet committed to invest in substantial roll-out (para. 1.9).
Despite compelling evidence, ComReg has consistently failed to credit the head-on
competition that eircom already faces from mobile network operators in the
provision of bundles of broadband and voice services. Although the Discussion
Document offers the “preliminary view” that fixed and mobile broadband are not in
the same market today, the paper acknowledges (at para. 5.11) that it is possible
they could be in the future. This is a small but welcome step in the direction of
reality-based market analysis." In this regard, Vodafone Ireland’s recent
agreement to take over all of BT Ireland’s retail customer base has transformed
Vodafone into the second largest fixed network operator in Ireland. This
development, coupled with Vodafone’s demonstrated ability to market bundled
products (unfettered by any regulatory constraints) and the use of femtocells and
other advanced technologies to maximise broadband speeds and network
efficiency, place Vodafone squarely in competition with eircom in the provision of

broadband and evolving high-speed broadband networks and services.

As the Discussion Document correctly acknowledges, mobile network operators can
transition to HSPA+ and achieve speeds of up to 42 Mbps, and they will be in a
position to complete this upgrade incrementally with relatively modest capital
expenditures over time. As a follow-on or in the alternative, LTE will enable mobile
operators to provide speeds in excess of 100 Mbps, or four times the minimum
speed that ComReg uses to define NGB (spectrum availability permitting — see

Section D below). Mobile operators will be able to offer super-fast broadband

In a subsequent section of the Discussion Document (para. 5.19), however, ComReg appears to give
credence to unnamed “commentators [who] do not see a future where the competitive constraint on
fixed line broadband exerted by mobile wireless broadband is such that they can be seen to be in the
same market. This point of view apparently rests on an unsustainably strict notion of perfect product
substitutability, which is neither a requirement of competition law nor relevant as a matter of sound
economics or regulatory policy.
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speeds with capital outlays that are substantially less than those which will be

required to deploy FTTx, and with a much shorter lead time.

Indeed, the Discussion Document appears to overlook the fact that most of the
mobile network operators in Ireland are already deploying the latest family of mobile
base station equipment (or have already done so). These new base stations are
multi-standard and are capable of being upgraded to HSPA+ and LTE (assuming
spectrum is made available) by means of software upgrades. The notion that it will
take another three to five years before the impact of these new technologies is felt,
as the Discussion Document apparently assumes, fails to acknowledge both supply-
side realities and readily observable demand side drivers -- in particular the rapid
take-up of mobile broadband to date. It is therefore imperative for ComReg to give
full and impartial consideration to the impact of current inter-platform competition
from mobile network operators and its potential impact -- in the near-term -- on NGB

deployment, service innovation and pricing.

An assessment of actual and evolving competition from cable television, mobile and
other wireless platforms is an essential input for the development of eircom's NGB
business case and for prospective regulatory policy-making. Any such assessment
should include an in-depth examination of existing commercial arrangements that
will affect access by eircom and others to premium programming and public service
content, including archive content. In eircom’s view, in an NGB environment,
access-to-content issues will become the new bottleneck.”> As a result,
consideration of these issues will be critical to a realistic assessment of market
power and the need for regulation amongst vertically integrated operators, whose
content offerings will be a key driver (if not the key driver) of NGB demand and a

major source of revenue.

To promote mobile NGB, ComReg's approach to deciding key spectrum access

issues should be holistic and aim to reduce regulatory uncertainty.

ComReg’s Discussion Document correctly identifies radio spectrum as a key
determinant for the provision of wireless and mobile broadband services in Ireland.
In citing the dramatic year-on-year increase in the use of wireless platforms for the

delivery of broadband services, the Discussion Document notes that broadband

These issues are now coming to the fore in other countries where IPTV and HOTV are already being
provided over FTTx in competition with cable television. See, for example, [OPTA programme access
decision]; [Ofcom Sky programming investigation]; “Premiere to stop content distribution to Deutsche
Telekom”; Total Telecom (14/08/2009); “AT&T want Cablevision HD Sports programs”; Total Telecom
(14/08/2009).
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access through wireless now accounts for 37 percent of all broadband delivered. Of
this, 28 percent is delivered through mobile subscriptions, with this percentage
rising year on year. The role, therefore, that radio spectrum plays as resource is of
huge economic importance for the Irish economy and should not be

underestimated.

As mobile is emerging as one of the most powerful ways to extend economic
opportunities and the provision of key services, crucial to its continued development
will be the mechanism through which radio spectrum is utilised. Encouraging the
delivery of economically efficient mobile broadband coverage can be achieved
through the adoption of a forward looking, long-term development framework. A
fundament of this framework should be the encouragement of sustainable

competition and efficient investment.

Although ComReg identifies a number of key drivers shaping future use of the radio
spectrum (i.e. market adoption of next generation mobile standards), proper
management of the radio spectrum is a key determinant in attaining the goals set by
government -- in particular the development of a “smart economy” and a “knowledge

society”.

The Discussion Document cites spectrum developments and initiatives in four key
areas as the facilitators of the development of wireless-based NGB services.

These initiatives are:

1. Future use of 900 MHz and 1800 MHz Frequency Bands,

2. The recent Consultation on the Digital Dividend in Ireland,

3. Competitive licensing process for the 3400-3800 MHz Band, and
4. Release of spectrum in the 2300 MHz Band.

Policy decisions taken with respect to these critical spectrum allocation and
assignment issues will fundamentally influence the future development of the
market and the delivery of products and services in Ireland. It is of major concern,
however, that ComReg appears to be pursuing a highly fragmented approach in
dealing with each area cited. The piecemeal resolution of these inter-related
spectrum issues is the antithesis of the holistic approach to the delivery of wireless
broadband that is required to enable major investors in the market to make coherent

commercial decisions based on a reasonable degree of regulatory certainty. As we
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will highlight in greater detail, ComReg also has failed to acknowledge the 2.6 GHz
Band as key to facilitating the development of wireless-based NGB services. We
would view this as a serious omission, as access here will also shape the

development and deployment of future wireless broadband services.

The evolution of next generation mobile standards (with technologies such as LTE
emerging as having potential to deliver NGB mobile services), the freeing up of
additional radio spectrum for mobile use, and the liberalisation of existing spectrum
so as to enable network operators to best utilise available technology, will all play an
important role in ensuring that NGB becomes a reality for consumers in the Irish

marketplace.

Key then to the delivery of mobile NGB services is an integrated approach to
access, that is, one that approaches spectrum access on a holistic basis and looks
for the promotion of competition, the encouragement of investment and the delivery
of enhanced services to consumers. Aligning decisions on access to those taken in
other jurisdictions across the European Union will also aid in the development of
pan-European products and services and the development of a truly pan-European
marketplace. This can only improve and enhance Ireland’s efforts to develop its

knowledge-driven economy.

In the Discussion Document, ComReg notes four key areas for spectrum
development and, to date, we have responded to individual consultations on all of
these issues. Responses have in the main outlined why the approach adopted to
date falls short of what the market requires and what will ultimately deliver to the
consumer. With respect, however, to discussion on NGB development, it is worth

summarising the key arguments that we have previously outlined.

The availability of digital dividend spectrum for the delivery of mobile broadband
services has the very real potential to enhance both the scope and depth of

products and services offered by mobile operators.

As outlined above, the benefits of using digital dividend spectrum for the provision of
mobile broadband are enormous, both in societal and economic terms. However,
new technologies such as LTE™, whilst offering improved spectral efficiency with
ensuing improvements in data provision, will require greater bandwidth. To ensure,

therefore, that technological developments can be accommodated, regulators need

Advanced technology such as LTE will require wider bandwidths to offer mobile broadband data rates
(for example 2 x 20 MHz for up to 150 Mbits/sec downlink)
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to be mindful of the detrimental impact that some forms of regulatory intervention
could have. In this regard, limiting spectrum bandwidth or inflating access prices
could result in fewer operators, reduced competition, higher consumer prices and a

lessening of service differentiation.

It is important for Ireland to ensure that access to spectrum is optimised, thereby
guaranteeing that operators can utilise the spectrum in the most technically efficient
manner possible and deliver enhanced services to the widest number of people as
possible. Utilising digital dividend spectrum will allow for an expansion of services
which should, if managed correctly, play an important role in improving economic

performance and in bridging the digital divide.

Therefore, what industry in Ireland requires is certainty in regard to development,
certainty of delivery and clarity on rights and access. If these are provided, industry
can adequately plan the delivery of services and make solid investment decisions.
It is for this reason that we have argued that long-term holistic planning is what is

required for the Irish market.

With respect to the future use of 900 MHz and 1800 MHz spectrum and the release
of spectrum in the 2300 MHz Band, decisions should not be taken in isolation from
those relating to access to spectrum that will soon become available through
release of the digital dividend.  Operators require knowledge of market
determinants, and forcing through decisions in isolation with respect to specific

spectrum bands is not conducive to onward investment.

Indeed, liberalisation of spectrum to enable NGA should be implemented as soon as
possible, and not just to spectrum awarded to new licencees. Indeed, with respect
to the 900 MHz/1800 MHz bands, ComReg is effectively hindering NGB
development by failing to allow for the immediate liberalisation of the bands utilised

by existing licence holders.

Operators require certainty to make long-term and far reaching business decisions.
If ComReg is serious about encouraging investment in technologies for delivering
the types of wireless broadband networks required for NGB, it should be taking the
steps necessary to create an environment that provides industry with as much
knowledge as possible as to what spectrum will be available, when it will be

available and how it will be available.
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It should be noted that the Discussion Document has not identified future access to
the 2.6 GHz band as a key to the development of NGB services. Because the 2.6
GHz band is a frequency band available for IMT 2000/UMTS, it is important that
future access to this band is incorporated into a wider discussion of the way forward

for developing wireless NGB services in Ireland.

ComReg's focus on more expansive regulation of LLU as a catalyst for NGB roll-out

is misguided.

The Discussion Document (at para. 1.9) makes the observation that Ireland “may
not see substantial roll-out of NGB across the market for the next 3-5 years”. On
this basis, the document expresses the view that LLU will be the key enabler of
infrastructure competition for the next several years (paras 1.9 & 3.10). The
document goes on to reassert ComReg’s commitment to continued work on LLU
regulation and highlights the issue of migration from LLU to next generation access

as a major factor in the transition to NGB.

eircom urges ComReg to rethink this regulatory focus. eircom has already invested
heavily in making LLU available to wholesale customers that require this option.
The critical foundation for competition in the NGB environment is not the expansion
of LLU at this time but, rather, the development by each alternative network
operator of a loyal customer base that will fuel demand for NGB applications and
services over the range of high-speed platforms that will become available. Viewed
from this perspective, the optimal regulatory approach for LLU at this time is
maintenance of the established base subject to the minimum degree of regulation
necessary. Expanded LLU deployment and increased LLU regulatory burdens will
only serve to undermine the public interest in promoting the timely and efficient
development of NGB. In terms of migration, eircom fully agrees that it will be
important to ensure transparency and avoid disruption. A certain amount of lead
time will be required to ensure that any consumer-facing issues (such as terminal
equipment compatibility and delay-sensitivity problems with alarm or monitoring
systems) can be dealt with in an orderly fashion and with minimum disruption.
eircom commits to take all reasonable steps necessary to ensure that the transition
is as smooth as possible for its wholesale and retail customers. However, eircom
urges ComReg to make the resolution of end-consumer concerns the main focus of
any notice requirements that may be prescribed. Apart from these concerns, the
question of what constitutes reasonable notice prior to the cut-over from LLU to

FTTx at each exchange will depend on the specific facts and circumstances in each
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case and should be, first and foremost, a matter of commercial negotiation.
ComReg’s preliminary inclination to prescribe a mandatory five-year notice period
prior to fibre cut-over at each exchange is untenable and should be reconsidered in

order to avoid adding needless additional costs and risk to the NGB business case.

In this regard, recent developments in the UK are noteworthy. In a statement
issued following a consultation similar to this one, Ofcom has concluded that a
protracted conversion process could impose needless costs on BT and could

impede NGB development and innovation.™

Ofcom has therefore provided a clear
signal to the industry that its role as a regulator is not to protect existing
infrastructure investments against market risks that may arise due to the emergence
of new technologies (Annex 1.91), but rather to minimise disruption for end users.
Because there currently is no clear data on which to base a transition plan, Ofcom
has decided that it would be premature to attempt to develop a detailed migration

plan at this time.

eircom urges ComReg to follow an approach similar to Ofcom’s and avoid setting
arbitrary and inflexible notice periods for the migration to fibre without having any of
the relevant facts. eircom commits to working with its customers and the NGB Task
Force to develop a workable transition plan once eircom’s NGB strategy is finalised

and a plan for the deployment of FTTx is in place.

ComReg should articulate workable and flexible guidelines for assessing margin

squeeze in a converged marketplace.

As indicated above, eircom welcomes ComReg's willingness to consider more
flexible pricing approaches for regulated wholesale NGB services in consideration of
the level of risk to eircom that would be associated with various levels of purchase
commitments on the part of wholesale customers, including in the context of any
potential margin squeeze test. However, it is clear that a mechanistic margin
squeeze formula would be entirely inappropriate having regard to the added
complexities of NGB multi-play bundles. A fair and pragmatic, as well as clear,
approach to this issue will be critical to eircom's NGB business case and the

assessment of any risk-sharing arrangements that may be contemplated.

If ComReg intends to regulate the wholesale pricing of NGB services through the

application of a margin squeeze test, where appropriate and justified under the

Ofcom Statement, Delivering super-fast broadband in the UK, at para. 9.6 (3 March 2009).
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framework, an essential requirement in eircom’s view is the clarification of how
ComReg would propose to apply such a test in situations where volume or term
discounts are granted to access seekers willing to share the risk of eircom's
investment in NGB infrastructure. eircom submits that it would be necessary that
such a test relies on the lowest of any of the tiered access prices on offer to access
seekers. Otherwise, the risk-sharing incentives created by these discounts would
completely evaporate. In addition, in a situation where regulatory policy is intended
to encourage NGB investment, investors who are willing to assume a substantial
investment risk should not be subjected to whatever “hypothetical operator” test is
most onerous to the risk taker. Any margin squeeze test that is applied should
follow established judicial precedents and give full benefit of the doubt to the
access provider in situations where alternative inputs can be used in conducting the

competitive assessment.

These principles are essential elements of an enlightened regulatory pricing policy
going forward. eircom urges ComReg to address these issues as an integral part of
any pricing flexibility approach that is considered in line with the risk-sharing

concepts outlined in the Discussion Document.

ComReg should resolve fundamental issues relating to geographic de-averaging
with the advent of NGB.

As discussed above in Section 1.C, in an NGB environment, many areas of Ireland
will be characterised by effective inter-platform competition amongst vertically
integrated operators. These areas should be evaluated as a single subnational

market for purposes of the market review process.

In such areas, price deregulation at the wholesale and retail levels should be the
presumptive policy applied to eircom and all NGB-platform providers operating on
the market (apart from non-discrimination obligations subject to the principles
relating to margin squeeze, as set forth in the previous section). To the extent that
any form of access regulation is deemed necessary in such markets, there should
be a presumption that the regulatory obligation would apply symmetrically to all
platform providers in the absence of compelling evidence of a unique and enduring

bottleneck controlled by a particular operator (or operators).

In other parts of the country, where the costs of providing fibre-based NGB solutions
are uneconomically high, the Government's policy for providing financial assistance

will be a critical factor. However, these plans have yet to crystallise. Also unknown
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is whether ComReg has developed any proposals for transitioning from the
traditional geographically-averaged pricing model to a system that is geographically

cost-oriented and transparently subsidised in high-cost areas.

eircom assumes that, in line with European practice and Community law, such a
transition will require the establishment and administration of a Universal Service
Fund and a transparent funding mechanism. eircom looks forward to working with
the Government and ComReg to develop an appropriate funding scheme that will
enable the ubiquitous deployment of NGB networks, without the concern that profits
earned by eircom in its FTTx business and reflecting appropriate risk incentives will
become a forced source of cross-subsidy for the funding of NGB in areas where

fibre-based access cannot be deployed on a commercially viable basis.
2, RESPONSE TO COMREG'S SPECIFIC QUESTIONS

eircom/meteor’s responses to the specific questions posed by the Discussion Document

are set forth below.

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your
reasoning. Do you believe the market itself will deliver these capabilities, and

within what timeframe?

The speeds and quality of service will be determined by the applications
demanded. Because IPTV is expected to be one of the most important
drivers of demand for high-speed bandwidth over NGB networks, any
demand assessment must take account of the fundamental differences
between the current and foreseeable programming options available to FTTx
and cable television platforms. In this regard ComReg should reconsider its
position in relation to the symmetry of obligations among competing

platforms.

Question 2: Do you agree that NGB network deployments can provide a socioeconomic
benefit? If so, who are likely to be the greatest beneficiaries and why?
Should the policy framework explicitly favour the development of NGB in

Ireland, and with what specific socio-economic goals in mind?

From a mobile perspective, the availability of spectrum released as part of

the digital divide will play a vital and important role in expanding access both
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Question 3:

in terms of speed and geographical coverage. The GSM Association has
argued that if just 25%, or around 100MHz, of the spectrum currently used
by analogue TV (470 - 862 MHz) was re-allocated to mobile
communications, the mobile industry could dramatically speed up the rollout

of broadband communications and increase coverage.

The spectrum that could become available is ideal for the delivery of mobile
broadband applications as its characteristics would allow for the delivery of
rural broadband in a more economically efficient manner, i.e. it would allow
operators to cover large geographical areas with fewer base stations: with
resulting savings in expenditure and huge environmental benefits. The
result, we would argue, is the delivery of potentially cheaper broadband

services to a larger number of customers.

In addition, the spectrum would also ensure higher quality indoor coverage,
enhancing operators’ ability to provide a range of products and services to

the market.

In terms of the types of applications and services that could be delivered,
these include:

Mobile broadband

High Definition TV

Video streaming

Mobile music

Video calling and blogging

Gaming

The above applications would help support a range of services, including
distance learning, enterprise applications, e-health etc, all of which

encourage and advance the development of a ‘knowledge/smart economy’.

How important will cross-platform competition be to the development of NGB
Networks? Do you consider that all broadband platforms are capable of
supporting NGB? In what circumstances might some such platforms be

more suitable than others in providing timely and efficient NGB.
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Question 4:

Question 5:

Question 6:

Cross-platform competition will continue to develop between FTTx, cable
and wireless platforms and will intensify in an NGB environment. All of these
platforms will be capable of delivering bandwidth-intensive solutions at
speeds in excess of 100 Mbps. Please see Section 1.C above and Annex,

pages 9-10.

Do you consider that substantial (both in cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the
next 3-5 years? If not, and should a gap occur in comparison to other
European countries, what will be needed to encourage such private sector

investment in Ireland?

eircom, UPC and other market participants will make major investments in
NGB during that period, as will some or all mobile operators and other
wireless operators. However, proportionate Government funding will be
necessary to support NGB roll-out in high-cost areas. Please see Section

1.A (pages 2-3), Section 1.B (pages 4-5) and Section 1.F.

In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such

interventions safeguard the development of competition?

eircom is at present considering the various options associated with the roll-
out of NGB. As part of this process it is reviewing international approaches,
including operating models. eircom agrees that the maintenance of
competition is important and in its view there is already real and sustainable
inter-platform broadband competition in Ireland. In that context it is essential
that sufficient regulatory attention is given to the encouragement of

investment in NGB.

Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance?
Who are the key stakeholders who might be in a position to influence these

issues and how might they best do so?

eircom does not agree that further investment in LLU (beyond maintenance
of the existing systems) is a “key enabler” of NGB. On the contrary,

increased regulatory burdens (including unreasonable notice periods prior to
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Question 7:

Question 8:

the transition to NGB) will be contrary to the public interest in promoting the

timely and efficient development of NGB networks. Please see Section 1.E.

The Discussion Document has identified a number of enablers and inhibitors
for NGB development in Ireland. Enablers are identified as market certainty
and the development of competition, whilst inhibitors include the risk created
for industry by regulatory uncertainty. Although eircom accepts that
competition is one of the key drivers for development of the marketplace, it
should be noted that competition must be sustainable. An environment that
encourages sustainable, long-term investment in both wired and wireless
NGB is one that will deliver optimal results in terms of market dynamics and

product and service availability.

Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be
as or more effective? What might be the impact of these activities on both

the level and timing of NGB developments?

eircom does not agree with ComReg’s preliminary view that NGB should fall
within the definition of the current WPNIA market, which ComReg has in any
event defined in a way that is unrealistically narrow. Moreover, for the
reasons set out in its response to the WPNIA consultation, does not agree

with the inappropriate range of remedies proposed.

eircom agrees with ComReg in regard to allowing a risk premium to the
WACC with respect to NGB investments. It further agrees that in practice,
this is unlikely to be sufficient in itself to overcome the wide range of broader
uncertainties associated with such the required investment. eircom also
notes that the proposal from the EU with regard to risk premiums is much too

narrowly focused and needs to be reviewed.

Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will
infrastructure sharing be critical for early deployment of NGB in Ireland?
What do you see as being the appropriate regulatory response in such
circumstances, particularly in light of the need to promote effective

competition, innovation and incentivise investment?
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Question 9:

Question 10:

eircom is open to the concept of collaborating with industry partners with
respect to the development of NGB networks in Ireland. eircom is currently
involved in a collaborative effort with other operators to establish a common
understanding of the scale of the challenge in providing NGA in Ireland and
the results of this study will be submitted to ComReg by IBEC TIF. At that
stage all interested operators may consider the merits of a consortium
approach. However, experience in the sector of consortium approaches to
network development is not encouraging. Agreement between the principals
on key issues cannot be assumed in a timely fashion or in manner that is

guaranteed to be sustainable.

At this stage what can be reasonably stated is that a continuation of the
current approach, whereby one operator is obliged to take all the risks
inherent in a new fibre access network, will not be conducive to progress.
Conversely a symmetrical and fair sharing of the risk whether through
negotiation or through the regulatory process will facilitate the development
of NGA. This is of particular concern to eircom as the major fixed network
operator in Ireland already investing significantly more than any other

telecommunications operator in the Irish market.

What role has the regulation of investment incentives such as wholesale

pricing to play in stimulating the development of NGB networks?

eircom has addressed the regulatory issues associated with NGB in its
comments to the European Commission draft recommendation on regulated

access to Next Generation Access (NGA) (Annex 1).

Is there a case for allowing a differentiated regulated rate of return for eircom
in relation to risky NGA investments, and would this in fact be effective in

encouraging early and widespread development of NGB fixed line networks?

eircom has addressed the regulatory issues associated with NGB in its
comments to the European Commission draft recommendation on regulated

access to Next Generation Access (NGA) (Annex 1).
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1. Introduction and Summary

eircom welcomes the opportunity to furnish its views on the revised draft of the
European Commission’s Recommendation on regulated access to NGAs, dated 12

June 2009 (“Second NGA Draft”).

eircom is an active member of the European Telecommunications Network Operators’
Association (“ETNO”) and has contributed to the comments submitted by ETNO in
response to both the first and second drafts' of the NGA recommendation. Among
the key points made by ETNO’s submission on the Second NGA Draft are the

following:

. Role of symmetric regulation in the terminating segment. The
Commission should specify, in accordance with expected
modifications to Article 12 of the Framework Directive, that access to
the terminating segment should be symmetric in principle to ensure a

level playing field for investors.

. Market-led approach to NGA technology and architecture: The
Commission should not prejudge which technology will triumph as the
medium for NGA by requiring SMP operators to roll-out specific
network solutions in the terminating segment, which would severely
distort competition and could lead to under-investment in certain
technologies and over-investment in others; nor should the
Commission mandate unbundling before it is clear whether it will be
technically feasible or economically sustainable from a supply and

demand standpoint.

. Regulatory certainty: The regulatory principles governing NGA should

be clearly defined, over the life of the investment, so that investors can

' ETNO Reflection Document in response to the Commission Recommendation on regulated access to Next

Generation Access Networks (NGA), 24 July 2009.



make informed investment decisions based on the regulatory and

financial risks involved.

Proportionate  gradation of access remedies and geographic
segmentation: The approach proposed by the Commission in the first
draft of the recommendation envisaged a proportionate gradation of
remedies; this should be a cornerstone of the final recommendation,
which also should recognise the potential importance of sub-national

markets to the competitive assessment in a fibre environment.

Flexible pricing of wholesale NGA products: The Commission should
not set inflexible pricing obligations but rather should encourage
NRAs to determine, on a case-by-case basis, whether cost orientation

is necessary to achieve effective competition.

New pricing models and margin squeeze analysis:  The final
recommendation should take into account the issues of risk premium in
WACC and risk sharing pricing models between investors and access
seekers; while margin squeeze assessments may be relied upon to
detect instances of discriminatory pricing at the wholesale level, the
Commission should modify a number of disproportionate and ill-
conceived features of the ex ante margin squeeze assessment discussed

in the draft recommendation.

Need for sound market analysis: The Commission should not prejudge
the market definitions that will apply in the case of NGA services and
should encourage NRAs to carry out a proper forward-looking demand
and supply side substitution analysis before reaching any conclusions
on the scope of the relevant market, which should be evaluated on a

technology-neutral basis.

Efficient migration to NGA: The blanket five-year migration period
specified in the Second NGA Draft is not appropriate; the Commission



should make clear that NRAs should intervene only where commercial
negotiations fail, by specifying minimum notice periods for
de-commissioning on a case-by-case basis in accordance with the

relevant facts and circumstances.

eircom strongly endorses the conclusions — and shares the many concerns — that have
been identified in ETNO’s Reflection Document on the Second NGA Draft, which we
incorporate by reference in this response. However, because of the critical
importance of the Commission’s NGA recommendation to eircom, its customers and,
indeed, to economic and social development in Ireland, we wish to supplement the
ETNO submission with our own comments by expanding upon the discussion of

several 1ssues which we believe would benefit from further elaboration at this time.
Our comments will focus, in particular, on the following points:

. the importance of national circumstances and conditions in developing

ex ante regulation of NGA in each country;

. the Commission’s unsustainably narrow and technology-specific

definition of “NGA”;
J the significance of sub-national markets in an NGA environment;

. the dangers of inflexible and mechanistic ex anfe margin squeeze tests

that fail to take account of the actual market dynamics; and

. the apparent intent behind the proposed recommendation to promote a
co-investment approach that could create many more problems than it

solves.

The final recommendation should exhort NRAs to take full account of national

circumstances when implementing NGA regulation

The NGA recommendation should achieve a reasonable balance between the need to

harmonise regulation across the EU on the one hand and, on the other hand, the need



for national governments and NRAs to address the specific issues and challenges
raised by their individual circumstances, including economic, social, geographic and

other factors. The Irish situation is a case in point.
The Irish National Context

The Irish economy has been severely affected by the recent economic downturn and
faces the same general problems as other Member States, but the problems are
compounded. These include economic contraction with declining consumer demand
and reduced investment in enterprise. In addition, a chronic deficit in public finances
means that economic recovery may take significantly longer than in other Member
States and will certainly limit the extent to which the Irish Government can fund ICT

infrastructure (within EU State Aid rules).

eircom believes that the development of Next Generation Networks (“NGNs”),
including NGAs, is critically important for Ireland’s economic recovery and can have
a transformational effect on economic enterprise and society in general. Primarily, it
will enable the transformation to a smart economy that will be dependent on
externally traded high-value services, especially in the ICT sector. For example, the
following ICT developments identified by the Irish Government” will require

ubiquitous availability of ultra-band services over fibre and equivalent NGN

platforms:

. Roll-out of Ilocation-based services using ambient intelligence,
pervasive computing, and embedded intelligence;

. Development of intelligent transport systems using Global Positioning
Systems and other technologies that manage the flow of people, goods
and services, including pay-as-you-go systems for transport, insurance,
etc.;

. Technologies for independent living, including embedded sensors;

Sharing our Future — Ireland 2025 Forfas, July 2009.



. The growing use of biometrics for health and security purposes;

. Transparency and security of supplies, for example, food security and
traceability;
. The management of distribution and freight systems using radio

frequency identification, etc.;

. Cash-free payment systems;
. Remote tele-services; and
. Virtualisation of work.

However, the NGN/NGA networks required to support these developments have not
yet been built in Ireland. It is estimated that the cost of upgrading the Irish access
network to an FTTC solution for the top 65 percent of exchanges (reaching
approximately one million homes or 68 percent of the population) would be between
€400 million and €500 million. It is estimated that that an FTTH solution could cost
€2,000 per home for new-build premises and €2,500 per home to retrofit existing
premises. The business case for this investment on a national basis is extremely

difficult to establish.

Therefore, the primary and immediate objective of public policy supported by the

regulatory framework must be to ensure that these NGN/NGA networks are built.

In line with the overall objectives of EU sectoral policy on telecommunications, the
Irish Government has decided that NGN/NGA investment will be led primarily by the
private sector facilitated by a regulatory regime that encourages investment and the
development of sustainable competitionS. However, there is also an expectation that
Government intervention of some type will be necessary to ensure that NGN/NGA
networks will be provided in areas where the commercial case for private investment

cannot be made. The particular features of the Irish market (scale, demographic

* Next Generation Broadband — Gateway to a Knowledge Ireland, June 2009.



density and dispersion) make such Government intervention essential in order to

achieve the goal of ubiquitous NGN/NGA networks with minimal digital divide.

Notwithstanding the limited availability of the Government funding referred to above,
the degree of State intervention will depend on the level of geographic/demographic
coverage that private investment can achieve. In first generation broadband, the Irish
Government, with EU Commission approval, introduced a State-funded National
Broadband Scheme to in-fill the last 10 percent of the population. In an NGA
environment, this is likely to be the final 30 to 40 percent of the population, with
Government intervention to be governed by the EU Commission’s recent
Communication on the application of State Aid rules in relation to rapid broadband
deployment. The percentage of the population that will ultimately be able to access
NGA networks built by means of private investment will depend to a large extent on

the anticipated impacts of regulation.

The secondary objective of public policy therefore should be to ensure that the
requirement for State intervention is minimised by encouraging the maximum
development of private investment. The regulatory model applied to the investment

has a key role to play in achieving this objective.
The Irish Telecommunications Sector

Perhaps because of Ireland’s unique geographic/demographic characteristics,
including an island setting that provides a very hospitable environment for the use of
spectrum, the first-generation broadband market in Ireland is already exhibiting the

effects of rapidly developing inter-platform competition. For example:

o Availability and take-up of first generation broadband has improved
significantly in the past twelve months and in general, speeds and

prices compare favourably with other Member States;

o DSL is declining in terms of its overall platform share of the
broadband market (including cable, mobile and Fixed Wireless Access

(“FWA”)) — approximately 54 percent of all connectivity.



. It is estimated that 3G/HSDPA is available to over 90 percent of the
population with overall mobile broadband penetration at 28 percent
and growing. In the residential space, a recent survey commissioned
by ComReg has found that use of mobile broadband “increased
markedly last year with 18 percent of home internet users now using

this access method,” as compared to 8 percent in Q2 2008.*

. UPC has consolidated what had previously been a fragmented cable
television industry and is now at the mid-stage of a three-year
programme to upgrade broadband in major urban centres servicing a
total customer base of 35 percent of the population, which would
equate to approximately 55 percent of the addressable market capable
of being served on a commercial basis by wireline NGA (as discussed

below).”

Although there has recently been significant investment in NGN by fixed and mobile
operators, this has so far been mainly focussed on the core network capability. eircom
will complete national roll-out of its core NGN network by the end of 2010. The Irish
Government has funded the construction of fibre rings (Metropolitan Area Networks)
in over 90 cities and towns and State-subsidised services from these networks are
used by other fixed and mobile operators to compete with eircom in the provision of

broadband services at the wholesale and retail levels on a nationwide basis.

However, it is the deployment of ubiquitous broadband access networks in Ireland
that has historically presented the largest obstacle and this challenge will be even
greater in the roll-out of NGA. Although the “last mile” issue is not unique to Ireland,
the scale and scope of the problem represent far greater challenges than in most other

EU countries. This is due primarily to Ireland’s unique demographic structures and
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relatively low population density®. Compared to other Member States, a smaller
proportion of the Irish population resides in urban areas and, even within these urban
areas, the population tends to be lower than in other Member States. In non-urban
areas, there is relatively little population clustering and a significantly longer tail of
high cost rural customers. As a consequence, the cost of access-line provision in

Ireland is estimated to be up to 45 percent higher than in the EU15.

Recently collected data on Ireland’s housing stock (i.e. habitable residences) provides
evidence of the stark reality of the country’s NGA investment challenge. The Irish
national housing stock totals over 1.9 million units — an increase of over 33 percent
since 1997. Detached houses constitute 43 percent of the national housing stock, with
just 10 percent being apartment blocks. More than 33 percent of the national housing
stock comprises one-off housing (i.e. detached housing in the open countryside).
Furthermore, the percentage of one-off housing actually increases as one moves
towards the more peripheral parts of the country. For example, in 2007 one-off
houses represented 40 percent and 47 percent, respectively, of the Western seaboard

counties of Mayo and Donegal.®

The real addressable market for fibre NGA in Ireland is disproportionately limited
compared to other Member States. Therefore, any regulatory framework which
predetermines that fixed fibre-based networks will be the only viable technology
platform for NGA services in Ireland is flawed. If that regulatory framework further
disadvantages the fixed network operator compared to other platforms through the
imposition of disproportionate, asymmetric remedies, investment will be difficult to
justify outside of densely populated urban areas from a commercial perspective. In
particular, if the recommendation confers significant artificial advantages on upgraded
mobile broadband (ultimately LTE), upgraded cable (DOCSIS-3.-0), WiMax and
upgraded copper through LLU by handicapping eircom alone with a heavy regulatory

Further detailed breakdown of the impact of demography on the economic case for NGA in Ireland is
presented by ComReg in D09/56 Next Generation Broadband in Ireland — at www.comreg.ie, July 2009.
Access Network Cost in Ireland — A presentation by Dotecon to ComReg, 18 November 2008.

Department of Environment Housing Statistics Annual Report — Various.



overlay, the case for commercial FTTH/FTTC services in any of Ireland’s addressable

broadband markets will be problematic to say the least.

Despite the many challenges, eircom is confident that all stakeholders can develop a
fair and reasonable roadmap for achieving the objective of world-class NGN/NGA in
Ireland. eircom invested €1.1 billion in its networks in the past three years, which
represented an increase of over 30 percent in investment levels on the previous
three-year period. This resulted in a substantial increase in fixed and mobile
broadband speeds and availability. More recently, eircom has been addressing key
financial challenges arising from the economic downturn by introducing efficiency
measures which, inter alia, have included significant reductions in pay costs. eircom
is confident that if the business case for NGA is sustainable, based on clear customer
demand and a fair regulatory regime, it will be in a position to further increase

investment levels to develop the NGA network.

Ultimately, signals from policy makers at the EU and national levels that a fair,
symmetric, and technology-neutral regulatory regime will be developed for NGA will
assist this critical transformation process to move forward. Such a regulatory regime
will also help enable all stakeholders to respond to market challenges in a forward-
looking manner, while minimising disagreements within the sector over key strategic

issues affecting shareholder value and stakeholder interest.

The final recommendation should define NGA to include all forms of

high-capacity wired and wireless access

In light of the discussion above, it is apparent that the definition of NGA upon which
the draft recommendation is centred — i.e. wireline network solutions only — is
unreasonably narrow. This technology-specific focus is not only unrealistic but
inherently discriminatory, and thus produces an unnecessarily heavy-handed

regulatory result for a single broadband provider in each national market.

In many countries, including Ireland, the time horizon over which the Commission’s
final NGA recommendation is likely to be implemented is at least five years. As

discussed in the previous section, further development of strong inter-platform



broadband competition amongst upgraded fixed telecommunications, cable television,
FWA and mobile data networks is already in train. Such end-to-end,
infrastructure-based competition should be encouraged under the Commission’s
leadership. Yet the thicket of onerous NGA obligations contemplated by the Second
NGA Draft suggests that the Commission has failed to give due weight to these
important developments in crafting the Second NGA Draft.

In this regard, it is interesting to note that the Second NGA Draft includes a
presumption that a “regulatory-lite” solution would likely suffice in cases where there
are at least three operators competing at the retail level on the basis of their own
networks. It is unclear why the Commission has apparently ruled out the possibility
that vigorous competition between two such operators would not be sufficient to
eliminate, or at least reduce, any asymmetric ex ante obligations applicable to one of
the two. In any event, the “three-operator” deregulatory trigger set out in the draft
recommendation implies that the expected development of self-provided high-speed
cable, mobile broadband and FWA networks over the next five years should be given
far greater consideration in assessing the costs and benefits of establishing a highly
intrusive — and technology-specific — regulatory scheme for NGA. This is all the
more important in countries like Ireland that are facing the kinds of economic and

demographic challenges described above.

The final recommendation should address issues relating to sub-national NGA

markets in a positive and holistic way

In an NGN/NGA environment, there is an increased potential for competitive
conditions to vary significantly in different areas within a national market. As already
noted, this is particularly so in countries like Ireland, where there are densely
populated urban areas surrounded by a large proportion of territory in which the
population is widely dispersed. Such factors may be relevant to the analysis of both

Markets 4 and 5.

It is with considerable disappointment, therefore, that eircom has reviewed the

relevant language of the Second NGA Draft (recital (49) and para. 46) which would
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appear to question the appropriateness of analysis at the sub-national market level in
an NGA environment. The final recommendation should make clear that actual or
potential competition in sub-national markets from powerful competitors with
self-provided networks, including cable television, mobile and FWA, should be

considered in this context.

However, in many countries, including Ireland, a number of important subsidiary
issues will need to be addressed in parallel by national regulators to ensure that
geographically targeted remedies are implemented in a way that does not create a
cost/price imbalance in those sub-national markets where competition is less likely to
develop. The recommendation should provide guidance on the ways in which

national regulators should holistically address these issues.

The final recommendation should establish baseline principles for a fair and

proportionate ex anfe margin squeeze test

The draft recommendation fails to make the critical link between risk sharing and the
promotion of investment on the one hand, and the elements of a test for margin
squeeze on the other. In an ex ante setting, where the potential for margin squeeze
will necessarily have to be assessed on the basis of projected demand, revenues and
costs in a new and evolving environment, it will be particularly important to apply the
test in a balanced way that takes into account the actual and expected market
dynamics. This cannot be accomplished by applying a mechanistic formula using
inputs that are effectively skewed to handicap the regulated access provider’s ability
to compete in downstream markets. The problems with such an approach have
already become manifest in some NRAs’ attempts to apply an inflexible ex ante

margin squeeze formula to the current generation of access services.

With the introduction of NGA, these concerns will be magnified as packages of fixed,
mobile, Internet and subscription audiovisual services are introduced. It would be
completely unfair and disproportionate for a particular NGA provider to be

constrained by highly restrictive price floors whilst well-financed and powerful

- 11 -



mobile, cable television and FWA operators are allowed to price competing packages

without limitation.

The final recommendation should provide balanced guidance on how national
regulators should deal with these difficult and complex issues in a proportionate and
non-discriminatory way. In particular the recommendation should make clear that
any ex ante margin squeeze guidelines adopted by an NRA should be designed to
protect competition rather than particular individual competitors. The assessment also
should take account of actual market circumstances, including the existence of
competitive retail packages which confirm the replicability of packages offered by the

regulated NGA provider.

The Commission should not pursue a regulatory approach that is in reality a

Hobson’s Choice

The Second NGA Draft is a significant departure from the first draft, which appeared
to recognise the significant challenges associated with NGA financing and
deployment, particularly in the current economic circumstances. The revised draft,
by contrast, contains a catalogue of virtually all of the remedies ever devised in
connection with the legacy copper loop and appears to contemplate their application

en masse to an operator caught by the recommendation.

The Commission would appear to have a clear purpose in mind by cutting-and-pasting
measures designed for regulating sunk investments onto a scheme for regulating
networks that are still in the blueprint stage: i.e. to motivate regulated NGA providers
to avoid a thicket of onerous and intrusive obligations by pursuing a co-investment
solution with the promise of “light touch” regulation. =~ This may turn out to be a
Hobson’s Choice that could have serious unintended consequences for the sector and

society at large.

Co-investment may well prove to be a viable approach for NGN/NGA deployment if
freely undertaken on a commercial basis, but it is far from clear whether a consortium
approach will actually work in practice in every country. The willingness or ability of

alternative operators to make the necessary up-front investments is a major
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uncertainty, particularly at this time. Indeed, recent developments’ indicate that the
main broadband competitors in Ireland do not foresee investor or consumer support in
the upgrade to fibre networks and envisage market demands being met by upgraded
services over the copper network in the medium term in advance of the launch of

wireless LTE services.

The fact of the matter is that even when finance was plentiful, very few alternative
network operators in Ireland chose to invest in infrastructure on a graduated basis
following the much vaunted “ladder of investment” theory. It is therefore unclear on
what basis they would be willing to make up-front co-investments in the roll-out of
fibre networks, and the negotiation of these and other complex issues relating to the

investment is not likely to be straightforward.

Past experience with joint ventures and consortia amongst competitors in the
telecommunications industry in other settings (consider, for example, the largely
unsuccessful Concert, GlobalOne and Unisource joint ventures) indicates that this
option could result in inordinate delays in the roll-out of fibre-based access. The
negotiation of these agreements is likely to require significant time and resources as
potential consortium members attempt to come to a meeting of the minds over a range
of start-up and business issues (for example, their individual levels of participation,
the scope and structure of the venture, the filling of key positions, exit and buy-out
options, network architecture, and the selection of network equipment and systems
vendors). Neither consumers nor suppliers will be well served by untested

commercial solutions that are effectively forced by ill-conceived regulation.

The co-investment model should clearly remain on the table as an option that is
neither favoured nor effectively forced. Each such arrangement will need to be
reviewed (including potentially under applicable merger control regulations) on a

case-by-case basis. However, the final recommendation should focus on articulating

9

BT Group PLC signed a deal with Vodafone Group PLC on 22 July 2009 to transfer BT's consumer and
small business broadband and voice customers in the Republic of Ireland to Vodafone and will provide

Vodafone with wholesale services to help deliver its broadband products over seven years — Dow Jones
Newswires, 22 July 2009.
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a reasonable, proportionate and graduated framework for regulating (where absolutely
necessary) individual NGA access providers, taking full account of actual and

potential competition provided by other operators with self-provided access networks.

In refining the framework, the Commission should assess the impact of transplanting
legacy copper-focussed regulations for application to fibre access networks before
these networks are even built — in particular, by imposing the full panoply of available
active and passive remedies on the first-mover, non-cable wireline investor in each
country, and adding to this regulatory morass a requirement that the regulated
operator maintain dual copper and fibre networks for a minimum five-year transition
period — will significantly compromise the business case for any widespread
investment in fibre in Ireland. The Commission’s final recommendation should
therefore remind NRAs that it is incumbent upon them to undertake a full and
objective regulatory impact assessment taking local circumstances into account before

they impose any remedies on particular NGA networks and services.
Conclusion

The Second NGA Draft has proved useful insofar as it has sparked a useful debate of
the future application of regulation to NGA networks. However, the proposed
recommendation in its current form promises to be a potent deterrent to widespread
NGA deployment in Europe. A fundamental rethink of the proposal and further

consultation are necessary before a final recommendation can reasonably be adopted.
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ETNO Reflection Document in response
to the Commission Recommendation on
regulated access to Next Generation
Access Networks (NGA)

etno

July 2009

Executive Summary

o Next generation access (NGA) networks are a key prerequisite for Europe’s
future competitiveness and the participation of its citizens in the global
information society. ETNO welcomes the Commission’s ambition to
provide a policy framework for NGA deployment with the present
Recommendation on access to NGA and the forthcoming guidelines on
state aid for broadband networks. The Commission guidance should
promote private investment in NGA networks through a consistent
approach in both documents.

e ETNO supports the objectives of the draft Recommendation to foster
investment and innovation in new and enhanced infrastructure while
preserving strong market competition. We welcome the Commission’s
recognition of the increased risks incurred by undertakings investing in
NGA networks.

o ETNO is concerned that the Recommendation, if adopted in its present
form, will not achieve the stated objectives of innovation, competition and,
in particular, investment in next generation access networks. The draft
foresees extensive access and price control obligations imposed on
operators of new NGA network as the standard regulatory solution, and
largely transposes the current regulation of copper networks to the NGA
environment. This approach is not in line with the conclusions of the spring
European Council and the preliminary agreement by the European
Parliament and Council on the legislative review proposals aimed at
adapting the current regulation to yet-to-be-built NGA networks in order to
encourage investment in these networks.



o The Recommendation should be redrafted to give proportionate guidance
to NRAs on potential access obligations for NGA networks.

o The guiding principle for access to new high-speed networks should be
a gradation of remedies, ensuring, where necessary, access to the
identified bottleneck in a given area to achieve effective competition in
the market. A cumulative imposition of access obligations within
markets 4 and 5 as foreseen in points 15, 19, 34, 36 would be
disproportionate and would results in inefficient and unwarranted
obligations, raising the regulatory burden imposed on the investing
company. Several NRAs follow the approach to target access obligations
to the relevant access bottleneck in new NGA networks to promote the
emergence of sustainable infrastructure competition wherever feasible.
For example, in denser areas an effective duct access regime may suffice
to ensure effective competition, alleviating the need for unbundling
obligations.

o The Recommendation should ensure that NRAs fully take into account
the conditions of competition in different geographic areas. Geographic
differences may be more important in an NGA context as deployment
depends upon geographic factors, such as population density and
existing network coverage of entrants. A failure to take into account
geographic differences would hold back investment and competition in
more competitive areas to the detriment of consumers.

o The Recommendation should recognise that access to facilities in the
‘terminating segment’ should be symmetric in principle, i.e. not linked
to a position of significant market power (SMP) in current market 4, to
ensure a level playing field for investors and promote choice for
consumers. The draft Recommendation remains limited to a discussion
of asymmetric remedies imposed on operators with SMP in current
markets 4 and 5 without addressing the possible need for access to
facilities such as ducts in the access network regardless of an SMP-
position. The obligation contained in point 15 - 17 should apply
symmetrically and only to the extent proportionate in view of market
demand. Access to in-house wiring (point 15) should not be addressed
under market 4.

o The draft Recommendation should be amended to not grant a ‘2nd
mover advantage’ by mandating a blanket six-months advance
availability of wholesale products for new services (point 33).

e ETNO notes certain positive statements on pricing principles and
welcomes the mention of new pricing models for risk diversification in
NGA in Annex 1. The practical guidance contained in the draft
Recommendation, however, foresees cost-orientation, i.e. the strictest form
of price regulation, for NGA wholesale products as the standard remedy.
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o Freedom to set the level of wholesale access prices (“pricing flexibility”)
is an important factor for a successful NGA business case. This is
recognised in the draft Recommendation, but only in a very specific
context (point 29). Points 22 and 33 - 40 should foresee pricing flexibility
whenever effective non-discrimination is in place and sufficient pricing
constraints on the investor are present in the market.

o The Recommendation should give coherent guidance on the new pricing
models to drive investment and penetration (Annex I points 7, 8). In
particular, the margin squeeze test should not undermine the
effectiveness of long-term contracts and volume discounts. To this end,
wholesale prices used as the input to the margin test should be those
based on volume and term commitments, net of any option premiums
for late entry or early exit.

o ETNO is concerned with statements on an ‘ex-ante’ margin squeeze’ test
in Recital 27. The preference for a “reasonably efficient operator” test is
not in line with competition case law and contradicts the regulatory
objectives of supporting service penetration and NGA investment.

o The instruments to take account of increased investment risk in the
access price including a risk premium should also apply to civil
engineering works carried out for the purpose of installing NGA
networks

e NGA deployment should be market-led. Regulation should be careful not
to “pick a winner’ be it a particular technology, network architecture or form
of commercial cooperation. At the same time, different technology and
network topology have to be taken into account in regulation, reflecting
their competitive outcomes, which the draft in principle recognises. The
Commission does not strike the right balance on this point, however, and
inter alin wants to impose specific network solutions in the terminating
segment (multi-fibre, point 18), which would further raise the regulatory
burden for potential investors. No specific network topology or architecture
should be mandated — de jure or de facto - by NRAs.

e In an NGA environment, welfare-enhancing commercial agreements are in
principle better suited to market needs than ex-ante economic regulation.
Negotiated arrangements for network access and commercial sharing of risk
between investors and competitors should be viewed favourably and not be
substituted by regulation, unless they are anti-competitive. These
arrangements will take various forms in different Member States or
geographic areas and should be business-driven.

o  The draft Recommendation acknowledges the need for regulatory certainty
and attempts to provide certainty on specific regulatory responses to
market outcomes. Investors need to be able to anticipate regulatory
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decisions over the lifecycle of the investment. Regulatory principles should
thus be clear before investment decisions are made. This implies a strong
commitment by the NRA, for example on pricing principles for taking into
account increased investment risk (s. above). The possibility for such
commitment should not be limited to situations where market conditions
stay broadly constant, as the current draft does under point 6.

The Recommendation should not assume unchanged market definitions. In
the draft Recommendation, this assumption leads to erroneous guidance on
the need for new wholesale access products. Even though the question of
market definition is not directly covered in this Recommendation, the draft
assumes that new NGA-based services will be included in currently existing
relevant product market definitions (points 32, 33, 34), requiring the
imposition of corresponding wholesale products. It also assumes that there
will be a single SMP operator for NGA services and that this operator
coincides with the SMP operator in current market 4. ETNO maintains that
a proper demand and supply side substitution analysis is required before
any conclusions on the scope of the relevant market can be drawn. The
recommendation should emphasise the need to analyse the geographic
dimension of markets and to possibly define new or more segmented
product markets within the scope of current markets 4 and 5 in terms of
capacity, pricing or functionality of NGA products. NRAs would in that
case be required to carry out the ‘three criteria test’ before new obligations
for NGA-based services are introduced.

ETNO agrees that an effective migration form current generation
broadband to NGA is essential to ensure a non-disruptive development of
competition. The Recommendation should clarify that bilateral or multi-
lateral commercial agreements regarding the appropriate migration paths,
among investing SMP-operators and alternative operators currently
enjoying access to the network, are the most efficient means to ensure
network evolution. A ‘blanket’ five year period for maintaining existing
obligations should not be specified in the Recommendation.

Re



l. Introduction - Encouraging private investment in NGA in
Europe ' 2

ETNO welcomes the opportunity to comment on the draft Commission
Recommendation on regulated access to Next Generation Access
Networks (NGA) of June 12, 2009 (“the NGA Recommendation” or “draft
Recommendation”).

The availability of super-fast broadband connections can play a vital role
for Europe’s economy and citizens by stimulating productivity growth
across sectors, as well as preserving and creating employment in Europe.
Very high-speed broadband will help to ensure Europe’s long-term
competitiveness and allow future participation of its citizens in the global
information society.

As highlighted in the conclusions of the March European Council,
investment in new and enhanced access infrastructure should be
promoted in view of the “fundamental role of telecommunications and
broadband development in terms of European investment, job creation and overall
economic recovery.”"

These new networks are needed as the backbone for sustained growth of
the industry to respond to the exponential growth of online traffic and to
open up new opportunities for EU citizens and businesses, for example,
creating and sharing digital content thanks to higher upload speeds,
engaging in new forms of collaborative working online, taking advantage
of future services such as distant health care, etc.

As presented in more detail in ETNO’s response to the first draft
Commission NGA Recommendation, a number of factors, including the
regulatory environment, have resulted in a situation where private
investments in new networks in Europe are at far lower levels than in
other developed economic regions.”" The costs of rolling out Europe-wide
NGA have been estimated at around € 250-300 billion.”

The sheer size of the investment means that private capital will have to
provide the large majority of the financial resources. Public funds will in
some geographic areas play an important but complementary role.
Against this background, the present Recommendation and the

' TDC does not support this position.
2 BT does not support the comments in sections 4, 5 and 6 of Chapter lll, linked conclusions summarised in Chapter I,
and Annexes I-1ll related to section 4.
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Commission’s forthcoming guidelines on state aid for broadband
networks should provide a consistent set of guidance for investors and
public authorities. Maximising the reach and extent of private investment
in NGA benefits public authorities and EU citizens, both as consumers and
tax payers.

European network operators are prepared to respond to the investment
challenge posed by NGA" and to provide financial resources at an
unprecedented scale for the roll out and operation the networks and
development of new services. One of the preconditions for investment
decisions by ETNO Members, however, is a fair and predictable
regulatory environment based on an equitable treatment of all types of
NGA.

ll. A shared set of objectives - competition, investment and
innovation

g

Re

ETNO welcomes the Commission’s ambition to formulate a NGA
Recommendation to provide guidance to national regulatory authorities
(NRAs) and provide more certainty to the market on the regulatory
principles for deployment of NGA. The Recommendation should provide
all players with the incentive to invest in new access networks while
ensuring vibrant competition in NGA.

ETNO also welcomes that the draft NGA Recommendation acknowledges
the need to alleviate additional and unnecessary regulatory risk to
promote large-scale private investment. Investing financial resources on
the scale required for NGA in an uncertain business environment will
entail substantial business risks. Clear rules facilitating these investments
need to be in place to allow investors a timely roll-out of NGAs.

ETNO fully supports the overall aim of the draft Recommendation as
stated in Recital 1, namely to promote “efficient investment and innovation in
new and enhanced infrastructure ... taking due account of the risks incurred by all
investing undertakings and the need to maintain effective competition.”

When pursuing this objective, NRAs should focus on fostering
investment, innovation and competition. While the ‘efficiency” of
investment is a legitimate concern of regulators, in the presence of
competitive pressures and adequate conditions for investment markets are
best suited to determine the efficient level of investment.



lll. Main changes required to the Recommendation

ETNO is concerned that the draft Recommendation will not achieve the
stated objectives of innovation, competition and, in particular, investment
in next generation access networks in Europe. If adopted in its present
form, it risks undermining incentives for investment in NGA
infrastructure in particular by the established operator as well as limiting
the potential for sustainable competition based on competing
infrastructures.

Changes in a number of key areas are required to achieve the stated
objectives of increased investment, innovation and effective competition in
NGA: Theses are:

(1) an appropriate role for symmetric regulation in the access network
(2) a market-led approach to technology and network architecture
(3) regulatory certainty

(4) a proportionate gradation of access remedies, adapted to different
geographies

(5) pricing flexibility to allow value-based pricing
(6) fair risk sharing in access pricing and adequate margin squeeze test

(7) sound market definition with option for geographic and product
segmentation

(8) an efficient migration regime.

1. Role of symmetric regulation in the access network

The draft Recommendation is limited to a discussion of asymmetric
remedies imposed on operators with significant market power (SMP) in
current markets 4 and 5.

However, deployment of NGAs by different players in different local
areas (a street, a multi-dwelling unit, a district) lead to increasingly
symmetric competition challenges. The sharing of certain elements of the
access infrastructure may be required to facilitate deployment of NGAs
regardless of an SMP-position in current market 4." This may for example
be the case where a utility provider, an entrant or a cable operator”
deploys fibre to the premises and the provision of a full alternative
infrastructure is not viable. Such facilities would represent a true
‘bottleneck’, resulting in a need for symmetric access, particularly in the
‘terminating segment’.



Art. 12 Framework Directive™ will be reinforced with the review of the
electronic communications Directives and enable NRAs to take
appropriate measures for the sharing of facilities, such as ducts and in-
house wiring, by all operators installing access networks. Accordingly, a
number of obligations foreseen in the draft Recommendation should, if at
all, apply in this symmetric manner (e.g., point 15, s. below, 2.).

The Commission therefore should extend its guidance and take into
account the application of Article 12 Framework Directive and define
proportionate regulation of markets 4 and 5 accordingly, especially in
view of an adequate gradation of SMP-remedies.” The application of
symmetric measures can be a very important tool for addressing
competition concerns, in particular in the terminating segment and its
exclusion from the Recommendation’s scope significantly reduces the
value of the Recommendation as a comprehensive reference for NGA
regulation in the internal market

2. A market-led approach to NGA technology and architecture *

The roll-out of NGA confronts investors with the choice of several
technologies and network architectures as well as deployment scenarios.
Investors can adopt different high-speed broadband technologies suiting
different market needs, for example, in fixed networks, VDSL, Ethernet —
point-to-point (P2P) fibre, BPON, EPON, GPON, WDM-PON or cable.

Among the leading companies in FITx markets worldwide, no clear
‘technology winner’ is emerging. The most common technology appears to
be GPON, but P2P solutions are also deployed at some scale.” The type of
technology or architecture is chosen by the investor as a function of the
market situation, including the degree of competition from alternative
platforms, roll-out costs and demand expectations, both at the retail and
wholesale level.

At the same time, policy makers and regulators take an interest in the
technical, town-planning and competition features of different NGA
networks, for example when awarding public funds or devising rules in
policy areas linked to NGA. A number of measures that can be envisaged
in this context, e.g. the provision of sufficient duct capacity in new
building sites by a property developer are not covered by the
Recommendation.

3 Swisscom does not support the comments in this section.
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- No imposition of specific types of fibre roll-out

Different technology and topology choices also have to be taken into
account in regulation, reflecting their different competitive outcomes (s.
below).

However, in the context of ex-ante regulation Commission guidance is
bound by several principles enshrined in the regulatory framework,
among them technological neutrality and the obligation not to distort
competition between operators on the market. The telecoms framework
moreover foresees a limited set of ex-ante obligations which constitute an
upper limit of intervention (s. Art. 8 (3) Access Directive”).

Against this background, ETNO is very concerned that the draft
Recommendation attempts to impose a specific NGA architecture by
advising NRAs to oblige SMP-operators to roll-out specific network
solutions in the terminating segment, “where legally possible under
national law” (point 18).

The imposition of a specific network topology on the SMP-operator
outside the scope of the EU legal framework. Moreover, such an obligation
would severely distort competition, as it only addresses one player in the
market, the SMP-operator, despite the symmetric nature of competition
issues in the terminating segment (s. above).

This concern is also valid for the obligations for access to the terminating
segment set out in point 15, and for the requirement to foresee extra-space
in ducts for further operators in point 14. Such measures should -- if
legally feasible and appropriate -- be addressed to all investors in an NGA
network under Art. 12 Framework Directive, not be unilaterally imposed
on the SMP-operator. Art. 9 Access Directive allows NRAs to require
information on specific network characteristics, but neither this article nor
Art. 12 Access Directive allow the imposition of such characteristics on the
SMP-operator. ETNO also maintains that access to in-house-wiring, often
owned by the landlord, should not be addressed under market 4 but by
symmetric rules (point 15).

A direct obligation on an investor to create extra capacity is problematic as
such especially in case end-user demand and demand by access seekers is
uncertain, as is often the case in the early phase of NGA roll-out. The
varying level of income and capital available across member states need to
be taken into account before suggesting a “one-size-fits all” solution as in
point 18.
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Generally, the Commission and NRAs should refrain from prescribing
technology and architecture choices which could lead to over- or under-
investment, leading to suboptimal results in the market.

- Taking account of different technology and topology in regulation

It derives from the principle of proportionality to take into account the
competitive outcomes of different network architectures or different forms
of co-operation or in regulation. Guidance on remedies should fully reflect
that effective competition can be achieved under several deployment
types, risk-sharing- or cooperation arrangements, both on a multi-fibre
and single-fibre FITH- and on a VDSL basis.

ETNO believes that the key principles to foster NGA investment
incentives as laid out in 3 — 8 below should be applied to all types of NGA
deployment. The competitive outcomes of other scenarios such as specific
co-operation agreements and/or network topology would in addition
justify further regulatory relief.

Generally, specific network structures or ownership arrangements will
meet market needs in some, but not in all cases. Therefore, regulators
should be careful not to attempt to ‘pick a winner” be it a particular
technology, network architecture, or form of commercial cooperation, and
should not risk steering investors towards specific types of deployment
which do not meet market needs in all circumstances. Co-investments and
other arrangements between operators should be business driven.

- focus on fibre unbundling appears not technologically neutral

A concern with regard to technology neutrality is posed by point 20
stating that NRAs should impose a “fibre unbundling” obligation
irrespective of the technology used.

Given that one of the most common technologies used for FITH roll-out,
GPON, currently does not allow physical “unbundling” at the ‘MPoP’
(metropolitan point of presence), the text appears to discourage
deployment of this specific technology versus others. Again we would like
to underline that a competitive outcome at retail level, where not achieved
by market forces, can be ensured by adequate regulation on any fibre
technology or architecture. To impose obligations that can de facto only
reasonably be met by specific technologies would contravene the
technological neutrality principle of the framework.
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- Definition of NGA not future-proof

The current definition of NGA as solely “wired access networks which consist
wholly or in part of optical elements” (point 8) is not in conformity with the
principle of technological neutrality under the regulatory framework and
as such not future-proof. In Europe NGA deployment is still in its infancy.
Although only a limited number of technologies may eventually succeed
in delivering very high-speed broadband connections, it is at this stage
uncertain that these will only be wired technologies. ETNO suggests
removing the definition as no exhaustive definition of “NGA” is needed
for purpose of the Recommendation.

3. Regulatory certainty

ETNO welcomes the Commission stating that “regulatory certainty is key
to promoting efficient investment by all operators” (Rec. 8).

Point 6 of the draft Recommendation, however, recognises the need for a
“consistent regulatory approach over appropriate review periods” only
where there will be “broadly constant market conditions”. This contradicts
the compromise agreed by the Parliament and the Council in the review
process on the need for regulatory certainty. It also fundamentally
misunderstands the purpose of regulatory consistency which is to alleviate
additional risk for investors, not to respond to constant market conditions.

In the absence of regulatory certainty, in particular on the terms and
conditions of network access, regulatory risk will add to the business risk
and negatively affect investment decisions. Investors need to be able to
anticipate regulatory decisions over the lifecycle of the investment:
regulatory principles should be clearly outlined before investment
decisions are made and fully take account of their effects on regulatory
risk. This implies a strong commitment by the regulator to that should not
be undone with changing market conditions or a changing economic
outlook.

Such a commitment would not exclude adjustments to regulatory
conditions in the light of market developments according to pre-
determined and predictable rules. The Recommendation should specify
that NRAs should be able to make precise commitments on how access
terms and conditions will develop “in future market reviews in reaction to
likely changes in market circumstances.” (point 6), and not just provide an
explanation as currently foreseen.

Also in the presence of such regulatory certainty, regular market analyses
would still be carried out, to:
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o determine whether SMP is present in the market and remedies are
still proportionate (in absence of SMP or where the obligation is no
longer required, regulation would be lifted),

o determine how remedies will be adapted to changing market
conditions according to the previously laid out approach.

4. Proportionate gradation of access remedies and geographic
segmentation

The objectives of the imposition of remedies under the EU regulatory
framework, namely to impose regulatory remedies where this is
proportionate and necessary to remedy a specific market failure in the
interest of the end-user, are laid down in Art. 8 (3) and Art. 12 (2) Access
Directive and Art. 8 Framework Directive. Article 12 (2) Access Directive
states that

“ When [NRAs] are considering whether to impose the obligations referred in
paragraph 1, and in particular when assessing whether such obligations would be
proportionate to the objectives set out in Article 8 of Directive 2002/21/EC
(Framework Directive), they shall take account in particular of the following
factors:

(a) the technical and economic viability of using or installing competing facilities,
in the light of the rate of market development [..]

(b) the feasibility of providing the access proposed, in relation to the capacity
available;

(c) the initial investment by the facility owner, bearing in mind the risks involved
in making the investment;

(d) the need to safequard competition in the long term; [...]

(f) the provision of pan-European services.”

- Gradation of remedies

ETNO encourages the Commission adopt an approach that targets
regulatory intervention at the relevant economic bottleneck in line with
Article 12 (2) Access Directive.

The first draft Recommendation of September 2008 outlined such an
approach, a gradation of remedies from the deepest level of the network to
higher network layers to promote infrastructure competition. It stated that
“In a Fibre to the Home (FTTH) context, [a level playing field for retail
competition] can in principle be achieved subject to economies of density and

_



scale as long as equivalent access is provided by the SMP operator to the relevant
passive elements of its legacy network.”"

ETNO has welcomed this approach. NGAs offer the possibility to achieve
sustainable and effective infrastructure competition in many parts of
Europe (on the economics of infrastructure competition in NGA networks s.
Annex I to this submission). Empirical findings that effective access to basic
facilities such as ducts, depending on the availability of duct space,
increases the scope for full infrastructure competition by more than a third
(for supporting economic research on the effects of commercial or
regulated access to ducts on infrastructure competition s. Annex II to this
submission).

The present draft Recommendation abandons a proportionate gradation of
access remedies in favour of an extensive set of access obligations, largely
mirroring access obligations on the current copper-based networks (points
15,19, 34, 36). For market 4, the approach is summarised in Recital 21:

“On Market 4, it is thus important that in principle the whole range of different
physical access products [access to civil engineering works, to the
terminating segment and the unbundled fibre loop], including backhaul, is
available as remedies.”"

However, a parallel imposition of a range of access obligations at cost-
oriented prices, including a new ‘fibre unbundling” obligation, actively
reduces the potential of NGA to lead to more infrastructure-based
competition and, as a result, increased choice for consumers. A ‘fibre
ladder of investment, as also discussed by the ERG™, disregards
technology constraints and would lead to inefficient (over-)regulation of
nascent NGA markets.

For current generation broadband, empirical evidence shows a negative
impact of ‘ladder of investment’-type regulatory regimes on investment by
entrants and incumbents (for a discussion of the ladder concept s. Annex
III to this submission). In an NGA environment, competitors have already
acquired a significant customer base in current generation broadband, in
some geographic areas exceeding the incumbent’s share of the market. The
argument for imposing parallel access products instead of focusing
regulation on the relevant bottleneck therefore appears even weaker in

NGA.

In an FITH context, as long as potential bottlenecks in the terminating
segment are addressed, ensuring effective competition at retail level in a
given area, it is not necessary to mandate further upstream access
remedies such as fibre unbundling in the ‘feeder’ segment. Similarly, in
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cases where access to trenches and/or ducts is sufficient to achieve a
competitive outcome and is provided in a non discriminatory manner, no
further upstream access remedies should be imposed on top of this
obligation. Against this background, ETNO is particularly concerned with
the draft Recommendation’s focus on “fibre unbundling” as a parallel
obligation to other access obligations. As described under 2. above, a
physical unbundling of fibre networks may not always be an efficient and
feasible option for NRAs. The case has also been made that in some
markets unbundling of fibre as compared to active remedies may be less
conducive to the initial investment in NGA as such a product does
normally not allow pricing flexibility in view of differentiated retail
products.™

The draft Recommendation’s approach to impose a range of parallel access
obligations contradicts the regulatory approaches adopted by different
NRAs in Europe towards NGA. For example, the French and Portuguese
regulators, with different nuances, apply a graduated approach to
remedies in an FITH context, putting special emphasis on access to
passive facilities such as ducts.™

- geographic segmentation should be integral part of Commission NGA
guidance

Directly derived from the EU framework’s principle of proportionate
gradation of remedies, the Recommendation should ensure that NRAs
consider the conditions of competition at national or sub-national level
and impose access only to the economic bottleneck facility if needed to
ensure effective competition at the retail level in a given geographic area.

There is only a minor mention in the Draft of sub-national geographic
markets or remedies — indicating that such considerations might become
less relevant owing to NGA deployment. To the contrary, ETNO members
believe that geographic differences may become more relevant in the NGA
context. NGA deployment often takes place for ‘islands” of households
that can be covered with lower unit costs or where an operator already has
deployed an alternative network. The coverage of alternative
infrastructures and the deployments by traditional SMP operators will
moreover often concentrate on the same geographic area.

On the level of SMP finding, which is not directly addressed in the draft
Recommendation, the Commission seems to assume that there will only
be one operator identified as having SMP within a national territory. The
Recommendation should clearly recognise the possibility to analyse local
markets for SMP status, to provide a level playing field and avoid the risk
of a lengthy and complicated process to secure reasonable and effective
access to, for example, ducts and pipes deployed by first movers who are
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not the incumbent. Cable or fibre-based entrants in several member states
possess a far more extensive network of ducts/pipes than the incumbent.

Based on the above, the failure to take into account geographic differences
could result in NRAs imposing unilateral obligations on only one of
several infrastructure service providers competing on the same market.
Thereby the NRA would not support the development of competition on
the relevant retail market but instead hinder investment into a competing
infrastructure by distorting competition to the detriment of one player.

- Voluntary commercial agreements preferable to regulation

In an NGA environment, welfare-enhancing commercial agreements are in
principle better suited to market needs than ex-ante economic regulation.
In many Member States, investors and competitors are negotiating
arrangements for network access and commercial sharing of risk. They
should be reassured that their agreements are not substituted by
regulation unless they are anti-competitive.

In particular in situations where competitive constraints from a competing
platform exist, market conditions determine the right return on
investment."" Access to networks granted on commercially attractive terms
will ensure network utilisation and make the network operator’s offers
more attractive to wholesale customers.

A regulatory approach for NGA should primarily rely on preserving non-
discrimination and only where commercial arrangements cannot be
reached grant regulated access to persisting economic bottlenecks.

- No 2" mover advantage’ for new NGA retail products

Point 33 should be amended to not grant a “second mover advantage” for
new services by mandating a blanket six-months-prior prior availability of
wholesale access products for competitors. Access regulation in market 5,
where applicable, should not automatically extend to wholesale inputs for
new retail offers, unless the need for such access products has been
determined by a market analysis (s. chapter 7 below).

In summary,

e The NGA Recommendation should acknowledge the role of
commercial agreements on access terms and conditions in an
evolving NGA environment, to be preferred wherever possible to
prescriptive regulatory solutions.
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e The NGA Recommendation should advise NRAs to only impose
access obligations where access at the lower network level does not
lead to effective competition at the retail level. Points 15, 19, 34, 36
and the corresponding Recitals should be reworded accordingly.

o Access obligations need to respond to the competition problem
identified in a specific market analysis. For example, a specific
regulated bitstream access product for business services, as
mandated in point 36, may be, but will certainly not always be
justified in the light of competition conditions.

e An obligation of “fibre unbundling” should be envisaged only
within the limits of efficiency of such an obligation in view of the
individual NGA deployment and of technical feasibility.

o The Recommendation should require NRAs to fully take account of
geographic differences in competition when considering the
imposition of access and price control obligations.™

5. Flexible pricing of wholesale products

ETNO welcomes the Commission’s positive assessment of enhanced
pricing flexibility for an NGA network operator as put forward — in a very
limited context — in Rec. 29. ETNO agrees that a limitation of an operator’s
pricing flexibility and the restriction of “its ability to profit from increased
consumer willingness to pay for new services, would [..] delay rather than foster
the development of networks ...”

However, the draft Recommendation does not foresee pricing flexibility
except in a very specific roll-out scenario — a deployment of multiple fiber
lines in the feeder and drop segment combined with co-investment — and
as an option in the case of functional separation (s. below).

Value-based pricing — with the value of a product equalling the customers’
willingness to pay for it — leads to differentiated retail prices with different
profitability. This in turn enhances overall welfare by promoting further
innovations and product development with additional customer value,
potentially boosting service innovation and, in turn, network roll-out. This
‘virtuous circle” of innovation and investment is clearly beneficial for all
NGA deployment schemes.

- cost-based pricing inappropriate reference for ‘still-to be built’ networks

ETNO strongly welcomes Commissioner Reding’s acknowledgement in a
recent speech™ on NGA regulation that

“I hear [...] the wish to institute a requlatory regime which gives cost-
oriented access (as today) to whatever network element and wholesale
service of an incumbent firm, to any access seeker at any given point in
time. The difficulty I have with this arqument is that it ignores the fact
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that new high-speed networks are not there yet and need to be built in the
first place. Investors in these networks therefore need to be able to make
financial returns commensurate with the risks they incur. Cost-oriented
access as in today's copper world may under these new circumstances
need to be modulated, subject of course to the continued possibility of
market entry and sustainable new entrant business models.”

As has been demonstrated both by regulatory practice - many NRAs in
Europe have applied a retail minus pricing logic to bitstream products™ -
as well as academic analysis™, effective competition at retail level can be
ensured without cost-orientation of bitstream products.

Where regulation of wholesale broadband access products is justified,
effective non-discriminatory access coupled with a pricing constraint
(stemming from a competing infrastructure such as cable, a copper local
loop product, viable physical access to NGA civil engineering
infrastructure or a combination of different factors) makes price regulation
for active wholesale products redundant.” The same reasoning applies to
‘fibre unbundling” (where mandated, s. above), in particular in presence of
pricing constraints by a competing platform or successful commercial
arrangements over non-discriminatory access to new NGA infrastructure.

Imposing cost-orientation in such cases would unnecessarily undermine
the NGA business case of the investor which critically relies on pricing
flexibility for new services. Points 36 ff. and 22 ff. should be amended
accordingly.

- functional separation as trigger for pricing flexibility?

Point 40 of the draft Recommendation, which grants flexibility to NRAs to

“...analyse whether an obligation of cost-orientation on mandated wholesale
broadband access is necessary to achieve effective competition in case functional
separation or other forms of separation haven proven to guarantee equivalence of
input”,

should in our view be thoroughly revised. Firstly, NRAs in each
individual case have to analyse whether an obligation for cost orientation
is necessary to achieve effective competition. Otherwise, its imposition
would be disproportionate. The statement therefore underlines the flawed
approach in points 34, 36 of the draft Recommendation which require
NRAs to impose cost orientation as a rule (s. above).

Moreover, functional separation is conceived as a remedy to achieve
effective enforcement of non-discrimination with the SMP-operator. Any
regulatory solution that achieves effective non-discrimination in access
should result in the same regulatory conclusion and benefit from similar
guidance on pricing flexibility. It appears arbitrary to link pricing freedom
for active wholesale products to separation and a specific ‘equivalence of
input’ requirement, while the EU legal framework and other Commission
guidance under the framework do not recommend equivalence of input as
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a concept. Such indirect guidance in favour of specific types of regulatory
outcomes risks undermining the predictability, accountability and
transparency of regulation.

To directly link more flexible regulatory conditions to the imposition of
functional separation or “other forms of separation” finally creates a bias
in favour of a separation of the established operator, even in cases where
the imposition of separation is not proportionate or economically efficient.
Functional separation can under the current framework agreement only be
imposed where it is demonstrated that other remedies, such as non-
discriminatory access, have not resulted in effective competition.™

Guidance on active wholesale products should be thoroughly revised to
allow for wholesale pricing flexibility, at least in the presence of effective
non-discrimination and pricing constraints, for example, from lower level
access products.

In summary,

o If mandated access is imposed, points 22 and 33-40, as well as the
corresponding Recitals, should foresee pricing flexibility for wholesale
products covered in these paragraphs, at least in the presence of
effective non-discriminatory access and effective pricing constraints
against monopoly pricing.

o Pricing flexibility should be applicable in all roll-out scenarios and
irrespective of the specific form of enforcement of non-discrimination
by NRAs. Point 40 which appears inconsistent with the EU legal
framework would then become redundant.

6. Pricing principle and risk: new pricing models and the margin squeeze test

g

Re

There are a number of inter-related issues regarding the principles for
price-regulated access, which are raised separately in the
recommendation. These must be treated consistently, if the requisite level
of regulatory certainty is to be achieved — and if the pricing framework is
to achieve the right balance between encouraging competition and
providing the appropriate level of return and flexibility for the operator
making the NGA investment. These issues are:

o the risk premium to be incorporated into the Weighted Average Cost
of Capital (WACC) used in setting a cost oriented price for wholesale
access;

 the risk sharing pricing models between investors and access seekers -
by means of either term and volume discounts for committed duration



and scale of wholesale access purchased, or charging an option value
for wholesale access provided to an access seeker entering when retail
demand has been established;

o The application of an ex ante margin squeeze test as between
wholesale access prices and retail service pricing.

ETNO finds that the final recommendation should provide guidance on
the factors that the NRAs must consider when linking these issues to
provide a coherent framework. It should advise that:

e any margin test apply between retail and wholesale offerings of the
investing operator over the life of the investment - rather than over any
arbitrarily selected shorter period;

o the margin-squeeze test be applied using the long term business case
for an ‘equally efficient entrant’ (EEO) achieving 25% market share,
representing a viable competitor, in the final projected market used in
the investor’s business plan;

o the wholesale prices included as the input to the new entrant business
case are those based on volume and term commitments — and net of
any option premiums for late entry or early exit;

o the retail costs for the new entrant in the margin test will be consistent
with the investor’s retail costs. There may be structural reasons why
the access retail costs are lower that the investor’s,such as economies of
scope through presence in an adjacent market. Under these
circumstances the correct margin test would use the lower of the
investor and access seeker’s retail cost.™"

Only if the proposed pricing framework to be implemented by NRAs on
identifying SMP is specified in this manner can investors and access
seekers make informed decisions on the appropriate level of investment —
and timing of entry.

In the following section, we comment in more detail the aspects of (1)
long-term pricing and volume discount contracts, (2) the necessity to
adapt the margin-squeeze test to the new NGA environment, (3) the role
of the risk premium and (4) the pricing principles applied to civil
engineering works.

(1) Long-term access pricing and volume discount contracts

ETNO welcomes the integration of investment risk in the Commission
draft Recommendation and its attempt to address it through new forms of
commercial contracts for risk diversification (‘risk sharing’) in access
pricing (point 7 and 8 of Annex I). However, the draft fails to adapt the
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margin-squeeze test to the nascent NGA market to prevent it from
undermining future risk sharing arrangements (s. (2) below).

ETNO agrees with the possible existence of secondary trading, which
could result from such a type of agreement and which would be beneficial
for the overall market and notably for the increase of competition on the
wholesale market. We also agree that access seekers’ behaviour on the
downstream market should not be controlled by the investor, or access
provider, through contractual conditions. However, we consider that the
statement that new entrants would “acquire full control of physical assets”
(point 7, p. 19) is very broad, and unnecessarily restricts the possibilities of
risk diversification arrangements. We suggest removing this point from
the text.

We also suggest to clarify the statement in Annex I point 7 that: “Long-term
access prices should only reflect the reduction of risk for the investor and therefore
cannot be lower than the cost-oriented price to which no higher risk premium
reflecting the systematic risk of the investment is added.” (s. also point 8). This
raises the question of the reference price for such a comparison. Is the
draft referring to the average price or the top or the bottom of the price
scale - and over which period? At a minimum, any comparison should be
based on a time period coherent with the length of the contract.

For long-term commitment prices to reflect a reduction of risk for the
investor, the new access price structures should be similar to the network
cost structure:

- There are fixed network costs, therefore there should be a fixed
element in the access prices or, alternatively, a volume reduction;

- Network investment represents a high initial investment and a very
long-term commitment for an investor and thus requires revenue
streams to be profitable in the long run. Access contracts should be
able to reflect these characteristics.

As far as volume discounts are concerned, several pricing models could be
used, e.g. a form of ‘segmented’ access prices, .e.g., decreasing prices on
the base of commitment linked to a territorial pattern with possible
increasing commitment starting from access to a city, then access to a sub-
area, then to buildings. Parties must be able to freely negotiate these
technical adjustments in order to find the most efficient solution with the
possible support of the NRA. Pre-determining the possible configurations
or adjustments would be inappropriate.

One key issue for successful roll out of NGA networks, besides the
revenues which can be attained from it, is to achieve a high level of
penetration. Remedies which are now considered by the Commission may
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easily thwart the flexibility operators need to achieve this. It is therefore of
vital importance that the Recommendation allows for innovative
wholesale pricing models which can contribute to faster and more
ubiquitous penetration of NGA networks. One such example may be to
insert incentives via the volume discounts discussed in point 7 of Annex I
or by ‘kick-backs” on wholesale prices based on achieving a certain
threshold of penetration in a relevant roll out area. There may be many
other ways to incentivise penetration by operators and ETNO would
welcome the Commission to explicitly endorse the use of such
instruments.

(2) Adapting the margin squeeze test to NGA to allow market take-up and risk
diversification

- guidance on ‘ex-ante’ price squeeze test

Recital 27 of the draft Recommendation states that in “the specific context of
ex-ante price controls [the] hypothetical reasonably efficient competitor test”
would be more appropriate in an NGA context. ETNO is concerned that
the Recital could lead to inappropriate regulation. "Ex-ante price controls" in
the meaning of retail tariff regulation can only be applied on markets
which are included in the Recommendation on relevant markets and/or
tulfil the three criteria test. Moreover, the proposed methodology, which
differs from the methodology applied by the Court of Justice in recent case
law in the electronic communications sector, appears inappropriate in
nascent NGA services markets.

The margin-squeeze test is a competition law tool and commonly applied
ex post by competition authorities. While specifying the parameters for a
margin-squeeze test ex ante can increase predictability for market
players, the margin squeeze testmust not result in an ex-ante price
regulation of retail markets which are not part of the list of relevant
markets and therefore not subject to regulation. Ex ante monitoring
requires substantial quantities of confidential data and extensive, on-going
modelling, and since no specific allegation of a margin-squeeze is made,
the test must be undertaken on a hypothetical basis. In competition law
practice, the context is typically crucial and the analysis must be based on
specific allegations. In immature markets, moreover, unit costs are likely
to change significantly as the volume of services provided increased.
Applying appropriate parameters thus is even more important in such an
environment in order to not jeopardize the market development.

Against this background, a margin-squeeze test should in principle be
applied ex post and NRAs should limit its application to services where a
need for regulation has been established in a market analysis.
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- preference for ‘REQ’ methodology inappropriate in NGA world

If, by using a margin-squeeze test, the NRA intends to control the
wholesale price, Recital 27 obviously also raises an issue of price levels. By
using the “hypothetical reasonably efficient competitor test” (REO) as
proposed in the draft, the price level will either be higher than with the
‘equally efficient operator’ (EEO), which was the option used in recent
European Commission cases against Deutsche Telekom and Telefonica™",
or the wholesale price will be determined at a lower level than
appropriate. Consequently, use of the REO either lowers penetration by
raising retail prices or lowers incentives for investment by artificially

lowering wholesale revenues.

The Court of First Instance, in the Deutsche Telekom case™ found that the
Commission was correct to analyse the pricing practices at hand on the
basis of the charges and costs of the dominant operator (cf. §193), stating
that:

"It must be added that any other approach could be contrary to the general
principle of legal certainty. If the lawfulness of the pricing practices of a dominant
undertaking depended on the particular situation of competing undertakings,
particularly their cost structure — information which is generally not known to
the dominant undertaking — the latter would not be in a position to assess the
lawfulness of its own activities.” (cf. § 192)

In a nascent market the EEO methodology allows the investing operator to
rely on its own costs to calculate prices, leading to more regulatory
certainty. ETNO encourages the Commission to recommend to NRAs to
apply an EEO test.

- Definition of margin-squeeze test must be in line with concept of risk
diversification

The effectiveness of future risk diversification / risk sharing agreements,
and therefore the benefits for investment which can result from the new
pricing models, depend upon an appropriate application of the margin
squeeze test.

Annex I point 7 and 8 could be understood in a way that the margin-
squeeze test should secure an adequate profit margin for an “efficient
operator” even if the operator does not share part of the investment risk
engaging, for example by engaging in long term access contracts. The
consideration that an “alternative provider with smaller customer bases and
unclear business perspectives ... are unable to commit to purchasing a large
number of fibre lines over a long period.” seems to point in this direction.

If this were the case, the draft Recommendation would effectively
undermine the business logic of entering into risk sharing contracts.
Taking over part of the investment risk becomes unattractive, if business
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models without risk sharing are fully protected by regulation and the
price level is determined by the business model without risk sharing.
Therefore, the wholesale prices included as the input to the new entrant
business case for the purpose of the margin squeeze test should be those
based on volume and term commitments — and net of any option
premiums for late entry or early exit.

Such differentiation of prices according to objective criteria is not
discriminatory. In a scale industry with long-term amortisation of assets,
volume and term discounts are common business practice and a priori
have no anti-competitive effect as they are available to all market
participants. It is worth noting that they would also not prevent market
entry of ’‘smaller operators.” Risk diversification contracts could be
regional or local, and operators, who seem to be “small” on a national
scale, might be large players in a regional context, allowing them to
engage in risk diversification contracts on that level. Smaller operators
may also establish joint purchasing schemes which allow them to profit
from enhanced economies of scale. Moreover, as the draft
Recommendation points out, holders of long term access contracts are free
to engage in secondary trading, which allows entry at any time at true
market based prices.

- Time period for amortisation of costs of fibre networks to be taken into
account

In an NGA context, it is necessary to have an appropriate balance between
(1) the constraints of a price squeeze test and (2) the need for selling at an
attractive market price to drive service take up at retail level. The margin-
squeeze test between retail and wholesale offerings of the investing
operator should apply over the life of the investment - rather than over
any arbitrarily selected shorter period.

To consider the relevant time period for amortisation of the relevant assets
allows assessing the profitability of a product over a period of time that
runs parallel with the amortization of such assets. Amortisation periods on
fibre are typically around 15-20 years. A time period consistent with such
amortisation periods should be considered for determining the costs that
access seekers are paying in the context of long term and/or volume
commitments. Basing the calculation on shorter periods would risk
leading to wholesale prices that are too high to pass a margin-squeeze test
with retail prices allowing for service take-up.

Due consideration for the appropriate time periods of amortisation of
assets allow NRAs to strike a balance between the need to stimulate
penetration as well as network investment. This is also recognized in the
most recent ERG report on the application of margin-squeeze tests to
bundles™ where it is stated that:
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“In the case of markets with non stable revenues and costs (for example non
mature markets) the static test may not be the best choice. This is because it does
not take into account the reasonable short term losses accrued in the launch period
of the service and does not consider the risks associated with investments that the
company may incur in marketing the offer.” (para 71).

In light of the above, Annex I point 7 and point 8 should be amended to
allow reduced wholesale prices not only to reflect the reduction of risk for
the investor but also to reflect the longer amortisation period of the assets
to which access is requested.

As a general conclusion on margin-squeeze test issues in an NGA context,
it should be remembered that a very strong economical element in favour
of standard margin-squeeze test does not hold for NGAs:

- under specific conditions, it can be proved that normal profit
maximisation behaviours, except anticompetitive ones, are compatible
with margin-squeeze test conditions. Therefore, margin-squeeze test
conditions keep a market economy as efficient as it should be. These
specific conditions are satisfied when access has to be provided on an
existing legacy infrastructure with known demand.

- in a NGA context with fixed costs and uncertain demand, normal pro-
competitive profit maximisation behaviour, such as penetration pricing
or value pricing, cannot be discriminated from anti competitive
behaviour through standard margin squeeze test. Therefore, the
margin-squeeze test needs to be adapted. Otherwise, the final outcome
would be massive economic inefficiency.

(3) Risk premium alone will not solve the lack of incentives for the necessary NGA
investments - term and volume discounts allow faster penetration.

The draft Recommendation provides that NRAs should assess whether a
higher risk premium should be granted when setting access prices for
NGA.

The risk premium as a component of the access price can contribute to
addressing risk involved in NGA investment, within and outside long
term contract arrangements. However, a risk premium, conceived as a
cost-based access price with a somewhat higher WACC, alone does not
solve the investment incentive problem for NGA. It maintains the first
mover’s strategic disadvantage of assuming high fixed costs whereas
subsequent entrants can choose between fixed (own investment) and
variable costs (access-based entry). Therefore we have argued for
addressing the access price structure and the necessary price flexibility on
the retail market by appropriate guidance on risk diversification
arrangements and margin squeeze (s. above).
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Regarding the impact on retail prices, wholesale prices based on risk
sharing bring a larger flexibility on the retail market than a “risk
premium” price per access. In the case of a wholesale “risk premium”, the
tull cost of the infrastructure is contained in the variable price per access of
the wholesale offer. The variable wholesale price per access will in that
case be very high because the new infrastructure will be unused at the
beginning. Due to the likelihood of an overly restrictive application of a
margin-squeeze test, this very high wholesale price per access would be
included in retail prices of the access beneficiary and of the infrastructure
owner, unless the application of the test is carried out as proposed above.
Under risk sharing access pricing models, to the contrary, both investor
and access seeker can offer cheaper prices in order to foster penetration.

(4) Risk premium and risk sharing must also apply to civil engineering works

ETNO strongly disagrees with the provision in Annex I point 2 that
“When setting the price for access to civil engineering infrastructure,
NRAs should not consider the risk profile to be different from that of
copper infrastructure”

The risk premium should also apply to civil engineering infrastructure,
such as ducts and pipes. Even though ducts and pipes may not be
replicable, this does not imply that the risk of NGA related ducts and
pipes is comparable to the risk associated with conventional access
networks. We recall that the Draft Explanatory memorandum published
for the first public consultation held in autumn 2008 which found that
“civil works represent up to 80% of the total roll-out costs of NGA.”
Taking into account this very high proportion of the total investment,
which is related to ducts and pipes, a risk premium on the fibre cable only
will have a very limited impact on the business case.

For the same reason, it is appropriate and important that risk sharing
arrangements are allowed not only for unbundled fibre access or fibre
bitstream access but also for access to ducts and pipes.

In summary,

- ETNO welcomes the new possibilities for commercial arrangements for
diversification of risk in points 7 and 8 of Annex I.

- The recommendations on an ‘ex-ante’ margin squeeze tests in Recital
27 meet legal and practical concerns and the preference for a
“reasonably efficient operator” test is in conflict with competition case
law and the regulatory objectives of service penetration and NGA
investment.
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- To not undermine the effectiveness of risk diversification through
long-term contracts and volume discounts, the Recommendation
should specify that the ‘long-term commitment-price” is the reference
for carrying out a margin squeeze test in case of risk diversification
arrangements.

- Risk premium and other instruments to take account of increased
investment risk should also apply to civil engineering works carried
out for the purpose of installing NGA networks.

7. Need for a sound market analysis - option for segmentation according to geo-
graphies and capacity/services should be emphasised in the Recommendation

Despite recognising the “important changes in the economics of service
provisioning” and significant changes on demand and supply-side in the
move to NGA (Recital 7), the draft Recommendation effectively assumes
unchanged market definitions compared to the current copper world. It
affirms that new NGA-based services will be included in currently
existing relevant product market definitions (points 32, 34), requiring the
imposition of corresponding wholesale products. It also appears to
assume a national geographic market. Consequently, the draft assumes
that there will be a single SMP operator for NGA services and that this
operator coincides with the SMP operator in current market 4 (cf. Rec. 21,
points 19, 21).*" ETNO maintains that a proper demand and supply side
substitution analysis is required before any conclusions on the scope of the
relevant market can be drawn.

The draft Recommendation should recognise that the definition of new,
possibly more segmented markets within the scope of current markets 4
and 5 in terms of capacity, pricing or functionality of NGA products may
be warranted. NRAs are required to carry out a ‘three criteria test” before
regulatory obligations on new NGA-based service are introduced.

As is the case for current generation broadband, we believe that in an
NGA context, platforms competing on broadband services markets at
retail level should be fully taken into account in wholesale market
definition. This implies that there should be no artificial exclusion of self-
supply from markets 4 and 5. The fact that markets 4 and 5 have been
‘created” by regulation™ does not justify permanently limiting their scope
to the network on which regulated wholesale services are currently
provided. Moving to an NGA environment, where all networks whether
based on PON or P2P fibre or DOCSIS 3.0 or other technologies are newly
built, a technology neutral wholesale market definition is key to avoid
distortions of competition in future broadband markets.
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8. Efficient migration to NGA

ETNO agrees that an effective and transparent migration from current
generation broadband to NGA is essential to ensure a non-disruptive
development of competition. Emerging services based on NGAs will
succeed commercially only if competition creates multiple, innovative
services, and if new business models flourish. The success of such services
provides the best prospect for the recovery of investment in NGAs. Thus,
all operators have strong incentives to enter into commercial agreements
in order to co-ordinate efficiently the introduction of fibre in access
networks.

ETNO agrees with the Commission that, in principle, existing SMP
obligations in relation to markets 4 and 5 should remain in place for a
reasonable time period and believes that the migration path should be
consulted on and notified in good time to the industry as outlined.
However, a requirement for an open-ended agreement with multiple
access seekers, or alternative operators, may well make it impossible to
organise an efficient and expedient transition. Where transition plans are
consulted on and shared to a reasonable timescale, SMP-operators should
not be responsible for access seekers’ transition costs or delays.

SMP-operators and access seekers have gained a long experience of
contractual relationships on wholesale access products, which often have
duration of two to three years. Commercial and competition laws apply to
these contractual relations, and thus provide broad guarantees to all
parties. In particular, such provisions ensure that a provider cannot
unreasonably interrupt a service if this is critical for the business of the
service user.

Accordingly, the Recommendation should clarify that bilateral or multi-
lateral commercial agreements regarding the appropriate migration paths,
among investing SMP-operators and alternative operators currently
enjoying access to the network, are the most efficient means to ensure
network evolution.

In the absence of commercial agreement, NRAs should ensure that
alternative operators are forewarned of any de-commissioning of points of
interconnection, such as the local loop exchange, in a reasonable time
period. While a reference time period for the amortization of local
exchange equipment is five years, alternative operators may well have
made their investments earlier and have already largely written down
such in-vestments. As such, ETNO maintains that a blanket “five year
period” should not be specified in the Recommendation; NRAs should be
allowed discretion to set this period according to market conditions in
national and sub-national markets.
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i European Council conclusions of 19-20 March 2009, Council Doc. 7880/09, pt. 17.

i IDATE, “FTTx: Global operator rankings,” IDATE News 469, June 2009.

" McKinsey estimate, s. Commission MEMO/08/572, 18th September 2008, p. 3.

¥ For established operators in some emerging markets there is the added challenge of amortisation of recent heavy
investment in copper while already being faced with the need for NGA roll-out.

¥ For a more detailed discussion of this point, s. ETNO RD 295 (2008/11), p. 10 f.

v Any of the investors listed may have SMP on markets 4 or 5. However, under the current regulatory practice with
regard to product and geographic market definition, a SMP-designation in these cases may remain a rare exception.

“i Directive 2002/21/EC of 7 March 2002 on a common regulatory framework for electronic communications networks
and services (Framework Directive).

Vil For a detailed discussion of this point, s. ETNO RD 295 (2008/11), p. 10 f.

X IDATE — FTTx leaders chart

* Directive 2002/19/EC of 7 March 2002 on access to, and interconnection of, electronic communications networks and
associated facilities (Access Directive).

¥ Recital 7 of the first draft Recommendation of September 2008.

I The first draft Recommendation of September 2008 (point 15) called for the imposition of dark fibre access only where
duct access in market 4 would not lead to effective competition.

'S ERG (09) 17, Report on Next Generation Access - Economic Analysis and Regulatory Principles, p. 14.

| ewin, D., Williamson, B. and Cave, M. (2008), “Regulating next-generation fixed access to telecommunications
services,” p. 16. ; on pricing flexibility s. section 3 below.

* Autoridade Nacional de Comunicagdes (ANACOM) notification to European Commission of 4 December 2008
concerning the review of the markets for wholesale (physical) network infrastructure access at a fixed location and for
wholesale broadband access; Décision n° 2008-0835 de I'Autorité de régulation des communications électroniques et
des postes (ARCEP) en date du 24 juillet 2008 portant sur la définition du marché pertinent de gros des offres d’accés
aux infrastructures physiques constitutives de la boucle locale filaire, sur la désignation d’un opérateur exergant une
influence significative sur ce marché et sur les obligations imposées a cet opérateur sur ce marché; Similarly, the
German regulator, Bundesnetzagentur (BNetzA), has imposed access to dark fibre for backhaul for sub-loop unbundling
only subsidiary to duct access (see Regulierungsverfigung Markt 11 BK4a-07/002/R , 27 June 2007).

g, e.g., IDATE and LECG for the ‘Brussels Round Table,” “Telecoms in Europe 2015,” 2007.

“I ETNO RD288, “ETNO comments on the ERG draft common position on geographic aspects of market analysis,”
(2008).

i Reding, V., “Towards a European Strategy of High Speed Broadband for All: How to Reward the Risk of Investment
into Fibre in a Competitive Environment,” SPEECH/09/312, 25 June 2009.

3 ERG (09) 17 “Report on Next Generation Access - Economic Analysis and Regulatory Principles,” p. 204 ff. More
than a third of NRAs applying price controls on bitstream services used a retail minus or ‘eviction pricing’ methodology
for price control.

* Lewin et al (2008).

“' g Ofcom policy statement “Delivering super-fast broadband in the UK, Promoting investment and competition,”
(2009), which emphasises the role of functional separation in achieving full non-discrimination. Ex-post price squeeze
tests present a further safeguard against any anti-competitive pricing behaviour.

i o Art. 13a of Directive 19/2002/EC as amended in Second Reading by the European Parliament Reference.

i ETNO acknowledges that there may be issues of practicality with this implementation as the NRA may not have
information on the access seeker costs.

“¥ DT case: JUDGMENT OF THE COURT OF FIRST INSTANCE (Fifth Chamber, Extended Composition) 10 April
2008 (*) In Case T-271/03 - point173; Telefonica case: Decision 04.04.2007 case COMP/38.784 — Point 312.

XXV ld

M ERG (09) 07, “Report on the discussion of the application of Margin Squeeze tests to bundles,” 2009.

i 10 several EU member states with high cable penetration ratio, cable operators have already started their Docsis3.0
evolution (Hungary, Belgium, Portugal). These next generation access networks are already in place and are able to
deliver the very-high-speed data service; therefore in many cases the current SMP operator on market 4 is not the first
mover in NGA.

o Regulation (EC) no 2887/2000 of 18 December 2000 on unbundled access to the local loop.
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Annex |: Dynamics of NGA infrastructure competition

I.1 Infrastructure-based competition as key objective of European policy

The European regulatory framework for electronic communications sets out the
promotion of infrastructure-based competition as one of its objectives, since it
enhances competition in the long-term. As per recital 19 of the “Access Directive’:

“Mandating access to network infrastructure can be justified as a means of
increasing competition, but national requlatory authorities need to balance the
rights of an infrastructure owner to exploit its infrastructure for its own benefit,
and the rights of other service providers to access facilities that are essential for the
provision of competing services. (...) The imposition by national regulatory
authorities of mandated access that increases competition in the short-term
should not reduce incentives for competitors to invest in alternative
facilities that will secure more competition in the long-term.” [emphasis
added]

This view is consistent both with economic theory and empirical evidence.
Competition between operators that own all of their infrastructures -- and
specifically their local loops? -- has proven superior where present. In the following
sections empirical evidence on the different economic properties of broadband
platform competition will be discussed, i.e. its superior social outcomes, its
effectiveness and its feasibility for next generation access (NGA) networks in the
European Union.

I.2 Infrastructure-based competition yields higher social benefits

Evidence shows that, in the countries or areas in which infrastructure competition
is present, the broadband market has yielded higher social benefits than in areas
where there is only service based competition over a single local loop. The studies

' Directive 2002/19/EC of 7 March 2002 on access to, and interconnection of, electronic communications
networks and associated facilities (Access Directive).

2 This kind of competition is referred to in literature as “infrastructure competition”, “facilities-based competition”
or “platform competition”, as opposed to “services competition,” which is understood to be over a single local
access network (or, at least, over local loops owned by a single organisation). All three terms will be used as
equivalent in this document.



based on econometric analysis of empirical data show that platform competition
drives higher service penetration, investment and innovation.

Empirical studies have found that, caeteris paribus, broadband penetration in a
market is driven by platform competition. The more developed are alternative
networks that own their local loops?, the higher is the take up of broadband
services by customers. This has been observed for Europe by Kittl et al (2006),
Distaso et al (2005)° and Hoffler (2005)° and for the United States by Aron and
Burnstein (2003)”.

Using access regulation which favours service competition over infrastructure
competition has also been found to inhibit investment in broadband networks,
both by incumbents and alternative operators. Several empirical studies have
found this phenomenon in Europe, such as Roller et al (2007)® and Waverman et al
(2007)°, and in the United States, such as Crandall et al (2004)'.

The positive effect of infrastructure-based competition is not limited to investment
in current networks. Empirical evidence has been recently found that platform
competition also increases investment in fibre networks by Wallsten and
Hausladen (2009)"!

I.3 Evidence of effective infrastructure-based competition

There has been some controversy about the theoretical effectiveness of competition
between infrastructure-based telecommunications operators. However, the
empirical analysis of the dynamics of competition has shown that the behaviour of

3 Usually cable networks but in some areas also FTTH or wireless.

4 Kittl, J., Lundborg, M. and Ruhle E.O., “Infrastructure-Based Versus Service-Based

Competition” Telecommunications, Communications & Strategies, no. 64, 4th quarter 2006.

5 Distaso, W., Lupi, P. and Manenti, F., “Platform Competition and Broadband Uptake: Theory and Empirical
Evidence from the European Union,” paper presented at the 15th conference of the International
Telecommunications Society, 2005.

6 Hoffler, F., “Cost and Benefits from Infrastructure Competition. Estimating Welfare Effects from Broadband
Access Competition,” Max Planck Institute for Research on Collective Goods, Bonn, 2005.

” Aron, D. and Burnstein, D., “Broadband Adoption in the United States: An Empirical Analysis,” working paper
available at Social Science Research Center (SSRC), 2003.

® Roller, L.H., Friederiszick, H. and Grajek, M, “Analysing the Relationship Between Regulation and Investment
in the Telecom Sector,” ESMT Competition Analysis, Berlin, 2007.

o Waverman, L., Meschi, M., Reillier, B. and Dasgupta, K., “Access Regulation and Infrastructure Investment in
the Telecommunications Sector: An Empirical Investigation,” LECG, London, 2007.

10 Crandall, R., Ingraham, A. and Singer, H., “Do Unbundling Policies Discourage CLEC Facilities-Based
Investment?” Topics in Economic Analysis and Policy, Vol. 4: Issue 1, 2004.

" Wallsten, S. and Hausladen, S., “Net Neutrality, Unbundling, and their Effects on International Investment in
Next-Generation Networks,” Review of Network Economics, Vol. 8: Issue 1, 2009.



operators is consistent with effective competition in markets in which platform
competition has been respected by regulators. Most regulators across the world
have concluded that mobile markets characterised by infrastructure competition
display effective competition. A recent study by Katz (2008)'? has arrived to similar
conclusions, analysing empirical evidence from quadruple-play markets (fixed
voice, mobile, broadband and content distribution) from all parts of the world.

This study reviews the dynamics of the telecommunication markets in a number of
countries that have adopted inter-platform competition as a model for organising
the industry. Other countries, such as Switzerland, Hong Kong, Portugal,

Argentina, Brazil and Mexico, have similar competitive dynamics.

Industrial organisation in countries with inter-platform competition systems

2007 (%)
us Netherlands South Korea Chile Canada
Landlines Telco 1 (34%) Telco 1 (55%) Telco 1 (91%) Telco 1 (66%) Telco 1 (45%)
telephones Telco 2 (24%) Cable (27%) Telco 2 (9%) Cable (16%) Cable (11%)
Cable (9%) Telco 2 (3%) Telco 2 (20%)
Mobile Telco 1 (27%) Telco 1 (48%) Telco 1 (51%) Telco 1 (42%) Telco 1 (31%)
telephones Telco 2 (26%) Telco 2 (21%) Telco 2 (32%) Telco 2 (40%) Cable (37%)
Telco 3 (11%) Telco 3 (26%) Telco 3 (17%) Telco 3 (18%) Telco 2 (28%)
Telco 4 (18%)
Broadband Telco 1 (20%) Telco 1 (44%) Telco 1 (45%) Telco 1 (50%) Telco 1 (23%)
Telco 2 (12%) Cable (39%) Telco 2 (26%) Cable (40%) Cable (48%)
Cable (54%) Telco 3 (10%) Telco 2 (4%) Telco 2 (12%)
Cable (19%)
Content Cable (97%) Cable (81%) Cable (78%) Cable (68%) Telco 1
distribution Telco 1 (1%) Telco 1 (6%) Telco 1 (3%) Telco 1 (17%) Cable (74%)
Telco 2 (2%) Telco 2 (4%) Telco 3 (4%) Telco 2
Enterprises Telco 1: ATT Telco 1: KPN Telco 1: KT Telco 1: Telco 1: Bell
Telco 2: Verizon Telco 2: Telco 2: Telefonica Canada
Telco 3: T-Mobile  Vodafone SK/Hanaro Telco 2: ENTEL Telco 2: Telus
Telco 4: Sprint Telco 3: T-Mobile  Telco 3: LG Telco 3: Cable: Rogers
Nextel Cable: UPC, Telmex/Claro
Cable: Comcast, Zesko Cable: VTR
Cablevision

(*) The figure in brackets corres ponds to mar ket share

Sources: FCC, OPTA, CRTC, KT, Subtel, operators’ reports

Source: Katz (2008)

The study by Katz also found that, albeit strong cable operators present in those
countries, the regulatory authorities did not immediately adopt the inter-platform
competition model but did so after experimenting with service-competition
models® and identifying their limitations. Katz notes:

2 Katz, R., “La competencia entre plataformas: teoria y resultados (Platform competition: theory and results),
ENTER, Madrid, 2008.

'® This was the case of the United States with local loop unbundling (LLU) in 1996; in Chile, with the
announcement of the intention to unbundle networks in 2000; and the introduction of LLU in the Netherlands.



“The industry’s initial response to these regulatory intentions included the entry of
a large number of virtual competitors and a reduction in prices but at the same time,
a deceleration of investment (as in the US and Chile). However, at the same time,
the industry started a process of consolidation giving rise to players who competed
in every sector of the industry (primarily, telephony, broadband, mobile and content
distribution), demonstrating the actual viability of inter-platform competition.

(...)

In view of these events, the requlator recognised that the process for creating strong
competitors with good financial health and a capacity for maintaining a certain rate
of innovation and investment had to do less with an ‘investment ladder” and more
with the Schumpeterian processes of competition and return to scale that
characterise a capital-intensive industry such as telecommunications.”

Katz concludes that “the fact that, on the basis of different industrial contexts and in the
absence of contagion or the ‘export’ of a certain regulatory framework, there is a
convergence towards a similar model of competition indicates that the market dynamics and
economic structure of the industry play a determinant role in the migration.”

The study finds that the developments in the analysed markets are consistent with
the existence of effective competition between the platform operators, measured by
a set of competition criteria:

Characteristic features of inter-platform competition by country

INDICATORS US Netherlands South Korea Chile
x;ietthan one operator (two or three) supplying the same YES YES YES YES
Each operator is vertically integrated YES YES YES YES
Multidimensional competitive dynamics (prices, services, YES YES YES Partial
user service quality)

Stabilisation of end-consumer prices but intense competition YES YES YES

in product differentiation

Competitive encouragement for each operator to increase its YES YES YES YES
level of investment in its own nework

Operating benefits as a result of each operator controlling its Partial YES YES
ow n infrastructure and supply chain

Absence of tacit collusion between operators due to a high YES YES YES Partial
rate of innovation and competition in service packages

Reduction of regulatory intervention to soive market failures Partial YES YES YES

Source: Katz (2008)

Katz maintains that “[T]hese models will not be adopted by sacrificing the consumer
interest in favour of a consolidated industry, but rather end users will benefit from static
and dynamic efficiencies provided by healthy competition systems.” 1*

1 Op. cit.



I.4 The economics of NGANSs allow for infrastructure-based competition in
Europe

As demonstrated in the annex to “ETNO Reflection Document in response to the
Commission Recommendation on regulated access to Next Generation Access
Networks (NGA)”15, in many instances the economics of the NGA networks allow
for several competitors to deploy their own networks and compete with each other
on a sustainable basis:
“The economics of broadband access networks show that the European policy goal to
reach sustainable competition between infrastructure-based telecommunications
operators is feasible, both with current technologies and with NGNs.

The empirical evidence shows that infrastructure competition is already widespread in
Europe and is delivering excellent results in the areas in which it is present. Up to
date, around a half of the European homes and businesses have the choice of
broadband services delivered via several DSL operators and either a cable one or (in
some areas) a fibre operator, and even several fibre ones in some metropolitan and
industrial districts.

Recently, infrastructure competition has intensified with the deployment of
broadband wireless networks by mobile operators or niche providers, which in several
countries (like Austria or the Czech Republic) have already grabbed a market share of
more than 30% from fixed operators.

Infrastructure competition will continue to be sustainable when new generation
networks are deployed. Actually, the first fibre deployments show that alternative
operators are in many cases the first movers and, overall in Europe, they have
deployed roughly as many fibre lines as the incumbents.”

The analysis showed, in particular, that depending on the level of average revenue
per user (ARPU), population density and total NGA network uptake, and the pre-
existing networks, the number of operators and the technologies they were likely
to use varied a lot, but there was room for several competitors even when
standalone, greenfield operations are considered.

The table below gives additional evidence that the most significant FTTH/B
deployment as of December 2008 has been carried out by alternative operators
which currently have not been designated as significant market power (SMP)

® ETNO Reflection Document RD295, November 2008.



operators in market 4 or 5. The main actors are six alternatives, six power utilities,
one cable operator and one infrastructure joint venture compared to four

incumbents.
Countries Players | Home/Building passed

(December 2008)

Denmark DONG Energy Power utility 150,000
Energie Midt Power utility 75,000

TRE FOR Power utility 60,000

Finland TeliaSonera Incumbent 400,000
France France Telecom Incumbent 500,000
lliad/Free Alternative 300,000

SFR Alternative 250,000

Numericable Cable operator 3,400,000

Germany Wilhelm Tel Power utility 100,000
M-Net Power utility 80,000

Italy Fastweb Alternative 2,000,000
Netherlands Reggefiber Infrastructure operator 350,000
Norway Lyse Power utility 170,000
Slovakia T-COM Incumbent 200,000
Orange Slovensko Alternative 215,000

Slovenia T2 Alternative 200,000
Spain Telefonica Incumbent 250,000
Sweden B2 Alternative 390,000

Source: IDATE for FTTH Council Europe




Annex ll: The impact on network competition of access to
leased ducts

In the discussion on investment needed to deploy a modern and capable
telecommunications network in Europe, the use of ‘passive infrastructure’ is
critical. Passive infrastructures are ducts, poles, manholes, street cabinets, base
station sites and antennae masts used to build a new network and count for most

of the investments needed, in particular with regard to next generation access
(NGA) networks.

Operators deciding to build a new network are motivated to use existing passive
infrastructure to reduce their investments, willing to reimburse the passive
infrastructure’s owner for the use." As returns on a reduced investment will
increase, the market share they need to break even a sustainable business case will
be lower and subsequently increase the number of competitors in the market and
the competitive rivalry.

When the use of an existing infrastructure is technically feasible, a market for
passive infrastructures can develop without regulatory intervention simply
because of the economics of their owners’ businesses. Since fibre optic, contrary to
electrical cables, is a passive medium resistant to moisture and electrical
interference, most ducts and way leaves used for other economic or public
activities can be used to lay fibre optic cables alongside their ordinary use. Ducts
that have already been used to deploy fibre optic cables include electricity cables
and poles, sewers, service galleries, water, oil and gas pipes, railway and road
tunnels etc. In all of these cases, there is an economic rational to lease their ducts:
(i) ducts are a capital intensive asset with (ii) strong economies of density, and in
which, provided there is spare capacity, third party fibre cables can be roomed at
(iii) a very low incremental cost. Therefore, any lease revenue will have a strong
beneficial impact in the duct owner’s margins.

However, in the context of such duct access, one should bear in mind that not all
kinds of ducts are suitable for third party access and that moreover ducts suitable
for such sharing are not always available. Indeed, in some countries, the traditional
(copper) network is historically composed of copper cables directly dug into the
ground (and not inserted in ducts). Therefore, in the absence of such pre-existing
ducts, the traditional network architecture cannot simply be ‘re-used” for purposes
of optical fibre deployment.

' By “reasonable” we mean a price that allows the infrastructure owner to cover all its costs (including costs of
capital) but not to make a super-normal profit on infrastructure leases.



Recently, we have seen several examples of operators all over Europe in leasing
ducts to deploy fibre networks that compete with incumbent telephone and cable
companies, such as Fastweb in Italy or Free in France. For example, Fastweb
deployed its fibre optic network in Milan by using the rights of way of utility
company AEM, and Free is using municipal ducts alongside tramway tracks in
Montpellier.

Telecommunications regulatory authorities may also impose a mandate to lease
space in ducts to competing fibre operators as a remedy to operators that have
been found to have significant market power (SMP) in a relevant market.

Several economic studies based on cost modelling show that, if a suitable offer to
lease passive infrastructure is in place, the number of sustainable competitive
NGAN infrastructure operators is significantly increased. For the sake of the
economic argument, it makes no difference whether this offer is a commercial one
or has been imposed to telephone operators or other utilities by regulators.

In the following, the results of modelling several scenarios using the COSTA cost
model (COSTes de Redes de Acceso de Nueva Generacion) from the Universidad
Politécnica de Madrid® are summarised.

To focus specifically on NGA networks, it is assumed that there is user demand by
a given customer segment for services and applications that require 100 Mbps both
downlink and uplink. This demand is met by operators using FITH GPON
network architecture. For the sake of simplicity, potential supply by cable
operators using DOCSIS 3.0 is not included, but taken into account when
considering total FITH service take up. To test the impact of duct access in the
degree of competitive rivalry in the market, the COSTA model was run to find the
break even point of fibre operators, i.e. the minimum percentage of premises in a
given area that an operator needs to have as customers in order to become net
present value (NPV) positive in a 15 year period in different geographic settings
and average revenue per user (ARPU) levels’. Leasing costs were input at the rates
currently set by the Spanish regulator, the Comision del Mercado de las
Telecomunicaciones (CMT), to access Telefénica’s ducts in Spain. After this result,
the maximum number of operators' that a service area can sustain is calculated for
several service take up levels.

The results from the COSTA model show that the number of operators
significantly increases with access to duct leasing across all ARPU scenarios.

2 http://www.gtic.ssr.upm.es/costa/costa.html

® Three ARPU levels are considered: “premium” (customers which make full use of advanced services enabled
by fibre that yield a wholesale ARPU of 50 euro); “medium” (customers that value the enhanced performance
of fibre to deliver the current broadband service suite at 40 euro); “basic” (other customers at 30 euro).

4 Assuming that all operators have equal market shares.




In the premium ARPU scenario (see figure below) shows that the market can
sustain two more operators in dense urban areas in the case that fibre services
become mainstream. In the case of urban areas, the impact is also noticeable,
because there would be room for one or two additional operators, depending on
overall service take up. For suburban areas, the absolute increase in the number of
competitors is lower, but the competitive impact of duct leasing is likely to be
stronger, because of the higher relative increase.

A similar effect to that which happens with population density for a given ARPU
level can be observed for different ARPU levels in the same geographic area. As
ARPU levels decrease, the number of potential sustainable competitors becomes
lower. The availability of duct leasing allows fewer additional competitors to enter
the industry at lower ARPU levels, but their relative impact is greater. These
results are summarised in the following figures. In them, it has been assumed a
service take up level of 50% of premises, which is similar to the current average
broadband penetration levels in Europe’.

For premium ARPU, as it has already been mentioned, duct leasing increases the
number of competitors across the board, bringing markets that already had the
potential to be competitive to a high degree of intra-modal competitiveness.

100 Mbps, FTTH GPON, premium ARPU, 50% penetration

—i—Leased ducts
—&—Built ducts

Number of operators (max)
D

Metropolitan Urban Suburban

In the medium ARPU scenario (see figure below), duct access may bring
competition to suburban areas where fibre would had otherwise competed only

® The rest of households are supposed to either use mobile-only broadband access, cable modem access,
legacy DSL access where available, or to not use broadband at all.



with high speed cable and wireless broadband and may also greatly enhance the
competitive effectiveness of urban areas.

100 Mbps, FTTH GPON, medium ARPU, 50% penetration

——Leased ducts

—&—Built ducts

Number of operators (max)
w

Metropolitan Urban Suburban

In the basic ARPU scenario (see figure below), the business case for investing in
fibre networks would be more difficult to be profitable, but the competitive impact
of having ducts for lease would be greater than in the previous cases. Urban areas
would sustain several fibre operators (in addition to the cable one) and dense
urban areas could justify investment by three fibre operators.

100 Mbps, FTTH GPON, basic ARPU, 50% penetration

—#—eased ducts
3 =—&—Built ducts

Number of operators (max)
N
)

Metropolitan Urban Suburban



These findings are consistent with other recent studies. For example, the CMT has
recently released a study’ from the engineering and consulting firm ISDEFE, which
finds that:

e up to six infrastructure-based fixed NGA operators could compete in the
two largest cities (Madrid and Barcelona): Telefénica, the cable operator
and up to four alternative fibre operators;

e two to four infrastructure-based fixed NGA operators could compete in
cities and towns down to 1,000 inhabitants: Telefonica, one fibre alternative,
the cable operator, and a second fibre alternative in large cities.

® |ISDEFE, “Final report on the results of the deployment model for FTTH/GPON networks in Spain,” May 2009.



Annex Ill: The ‘ladder of investment,” a concept unsuited
for NGA competition

The draft Recommendation proposes to impose on operators, which have been
designated by national regulatory authorities as having significant market power
(SMP) in relevant markets, a series of parallel remedies at all network levels.
Although no specific economic justification is stated, this proposal is consistent
with the idea of offering new entrants and other players a ‘ladder of investment’ to
progressively develop their own networks.

In this Annex, three issues will be addressed:

* The theoretical foundations of the ladder of investment concept;

* The empirical evidence of the impact of ladder of investment regulation in
the markets in which it has applied;

*  Whether the economic properties of next generation access (NGA) networks
meet the requirements for the ladder of investment concept to be of applied
to them.

III.1 Theoretical foundations of the ladder of investment concept

The ladder of investment concept was embraced by policy makers in the
telecommunications sector in the late-1990s as a regulatory approach to facilitate
the supposedly efficient entry of alternative players and to promote (early) retail
competition. This assistance was intended to be transitory, allowing the entrants to
establish a revenue-generating customer base to fund infrastructure investments.
Once a so-called ‘level playing field” was established, asymmetric access regulation
would be seen as no longer necessary and withdrawn.

However, as argued by Régibeau (2009)!, the ladder of investment concept is not a
new one but is the more recent relabeling of the old “infant industry” argument,
which has been a staple of the international trade and development literature for at
least 50 years. In this traditional version, local firms or local industries need to be
protected from foreign competition so that they have time to become effective
competitors who can survive in unregulated market conditions. As is now

! Régibeau, P., “Broadband Access in Belgium: Some Policy Considerations,” paper commissioned by
Belgacom, 2009.



generally accepted, there are two main problems with this line of reasoning.
Firstly, for the argument to have any intellectual coherence at all, one needs to
identify a significant market failure that would prevent the local firm from
willingly investing in an initial period of learning — when they make losses — in
order to reap benefits later. While such failures might be identified relatively easily
in a developing economy, it is less clear what they would be in the context of the
telecom industry. Secondly, accumulated experience shows that there is an
alarming tendency for those “infants” to simply refuse to “grow up”.

Proponents of the ladder of investment argued that their proposal could tackle
with both problems. First, at the moment of liberalisation, they claimed that there
was a clearly identified and very specific market failure in the telecommunications
market in Europe. There was an incumbent company that owned a network with
universal coverage, high fixed costs and low variable ones, that had been financed
in privileged terms (either by monopoly profits and/or taxpayer funding) and that
had already as customers virtually all potential users. Second, economists that
advocated the ladder of investment concept proposed that it should be transitory.
Access prices should be low only for the minimum time necessary for an efficient
new entrant to build their business and customer base. The prices of the lower
rungs should eventually be raised to provide an incentive for efficient entrants to
invest in their own facilities -- and for inefficient entrants to consolidate or exit the
market. After a reasonable period of time, all rungs of the ladder should be
removed, as it should have met its goal to allow the development of infrastructure
based competition.

II1.2 The performance of ladder of investment regulation has been weak in
terms of investment

Regulatory regimes implementing the ladder of investment concept have been
instituted in many countries, such as most of EU member states, the United States
and Canada. Their results have not been what their proponents expected.

Entrants that have made use of regulated access have largely not invested in fully
facilities based networks. Actually, rather than complements, access services by the
incumbent are often considered as substitutes for entrants” own investments.
Access regulation seems to have had a chilling effect on investments by entrants,
rather than the facilitating effect expected by the ladder of investment theory.



Empirical evidence shows that low regulated access prices have discouraged
investment by new entrants: Roller et al (2007)?, Gruber (2007)3, Crandall et al
(2004)*. Other empirical studies have found that entrants which avail of regulated
access do so as a substitute rather than as a complement to their investments, like
Hausman and Sidak (2005)°. The effect of disincentives has also been found for
incumbent investments by Hazlett (2005)° and Crandall and Sidak (2007)".

Moreover, the behaviour of facilities based competitors has challenged the
presumption that the incumbents” position was unassailable without regulatory
protection. In addition to the upgrade of existing analogue cable networks,
facilities based new entrants have decided to go straight for full network build out
rather than climbing the investment ladder. In Europe, for example, Fastweb has
deployed a FTTH network in Milan, Italy, and Spanish cable companies have
covered 50% of Spanish households building their networks from scratch after
liberalisation in 1998. In South Korea, the most developed broadband market in the
world, local loop unbundling (LLU) was only introduced in 2002, after several
infrastructure based competitors had build networks that covered the whole
country?®.

Conversely, ladder of investment-type regulation has also had a freezing effect on
such investments by facilities based new entrants. Hausman and Sidak (2005)
found that alternative infrastructure build out in the UK predated the introduction
of unbundling, and that in the United States new players were increasingly relying
on unbundling’. Waverman et al (2007)'° found that, also in Europe, investment by
cable operators was negatively affected by lower LLU prices and, conversely,
Crandall et al (2004) found in the United States that facilities-based line growth

2 Roller, L.H., Friederiszick, H. and Grajek, M, “Analysing the Relationship Between Regulation and
Investment in the Telecom Sector,” ESMT Competition Analysis, Berlin, 2007.

® Gruber, H., “European sector regulation and investment incentives for broadband communications networks,”
European Investment Bank, working paper series, 2007.

* Crandall, R., Ingraham, A. and Singer, H., “Do Unbundling Policies Discourage CLEC Facilities-Based
Investment'? Topics in Economic Analysis and Policy, Vol. 4 : Issue 1, 2004.

® Hausman, J. and Sidak, G., “Did Mandatory Unbundling Achieve Its Purpose? Empirical Evidence from Five
Countrles Journal of Compet/t/on Law and Economics. Vol. 1, No. 1, 2005.

® Hazlett, T.W., “Rivalrous Telecommunications Networks with and without Mandatory Sharing,” AEI-Brookings
Joint Center for Regulatory Studies, Working Paper 05-07, 2005.

’ Crandall, R. and Sidak, G., “Is Mandatory Unbundllng the Key to Increasing Broadband Penetration in
Mexico? A Survey of International Evidence,” working paper available at Social Science Research Center
SSRC), 2007.

Hausman, J., “Competition and Regulation for Internet-related Services: Results of Asymmetric Regulation,”
in Crandall and Alleman (Eds.) Broadband: Should We Regulate High-Speed Internet Access?, AEI-Brookings
Jomt Center for Regulatory Studies, 2002.

® This finding refers to the period prior to broadband deregulation by the Federal Communications
Commission.

' Waverman, L., Meschi, M., Reillier, B. and Dasgupta, K. “Access Regulation and Infrastructure Investment in
the Telecommunications Sector: An Empirical Investigation,” LECG, London, 2007.



relative to LLU growth was faster in states where regulated LLU rates were higher
relative to the cost of facilities-based investment.

II1.3 NGAN markets are not suited to have ladder of investment access
regulation

As discussed above, the protection supposedly warranted for new entrants, which
the ladder of investment provides, would be justified only when there is a
significant market failure that prevents new entrants to compete with incumbent
firms until they become effective competitors.

Not only have many empirical studies demonstrated the lack of efficiency of the
ladder of investment theory, but theoretical arguments justifying the ladder of
investment are not appropriate to the NGA context. Indeed there are several well-
established competitors in place in every European country!!, whose combined
networks match the coverage of the incumbent operator and who have sizable
customer bases in some geographic areas exceeding the incumbent’s. With several
networks in place, sunk costs are no longer limited to the incumbent, and, with the
advent of fibre technologies, there is no longer a decisive cost advantage -- in
particular, in the presence of a wholesale market for access to ducts and similar
facilities. Incumbent operators have also renewed their networks with commercial
market financing.

Therefore, the rationale to grant special protection to alternative operators in the
form of a parallel availability of a range of access products is even less present in
an NGA environment.

In an article on the subject, Cave (2007)'? concludes:

“Thus current ADSL competitors will be shortly be confronted by the challenge of
new network architectures based on IP and fibre. Access options will change,
possibly offering a difficult choice between reverting to something akin to resale
(which might be withdrawn) or a major investment in a competing fibre. It would
be a mistake for regulators to perpetuate the current known world of
bitstream, full loop unbundling etc. in the presence of such a disruptive
change.

" Cable,fibre, mobile, LLU and other wireless operators.
2 Cave, M., “The regulation of access in telecommunications: a European perspective,” Revised, April 2007,
Warwick Business School, University of Warwick, UK, 2007.



These circumstances imply a policy of facilitating fuller infrastructure competition,
by freeing spectrum, removing any disadvantages cable companies face, and
possibly considering mandating access to basic infrastructure such as ducts rather
than traditional communications assets, such as copper or fibre.” [emphasis
added]

In the context of the practical impact on investment that ladder of investment-type
regulation has had in the current telecommunications markets, the imposition of
such a regime for NGA infrastructure could be expected to reduce or remove
incentives to invest not only by the established operator but also by facilities-based
alternative operators. Moreover, given that even the original assumptions held by
advocates of the ladder of investment are not relevant in a NGA context (s. above),
the concept should no longer be seen as a valid regulatory approach for the sector
—especially in a NGA environment.
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EXECUTIVE SUMMARY

e|net welcomes the opportunity to respond to ComReg’s Discussion Document
on Next Generation Broadband in Ireland. The timely and efficient development
of next generation, high speed broadband networks and services is an urgent
imperative for economic regeneration in this country and all major stakeholders —
Government, ComReg and industry players — must work together to ensure that
this important strategic project is undertaken as soon as possible in order to
provide the maximum benefit to end-users and the economy as a whole.

Ireland needs to develop, as rapidly as possible, a nationwide optical fibre
network, one which has, to the maximum extent possible, fibre deployed at local
access level, complemented elsewhere by existing fixed, wireless and mobile
broadband infrastructures. We need to do this from a national competitiveness
perspective — both to retain existing multinational investment within Ireland and to
attract new inward investment — and we need to do so because many of our EU
peers have already embarked on such a road.

The case for widespread NGB deployment has already been made and ComReg
has succinctly summarised the principal socio-economic benefits to be derived
from the timely deployment of high-speed broadband infrastructure. There are
major benefits to be gained in areas such as transport, healthcare and education
but these benefits will only be realised when NGB services are available to
business and residential end-users on a nationwide basis.

Decades from now, this infrastructure will largely - as electricity is in today’s
environment - be taken for granted and access to NGB services will be seen as
an absolute necessity by all. In terms of national competitiveness, however, the
major gains to be made will come from deploying this infrastructure as quickly as
possible. As a result, it is vital that all stakeholders come together to ensure that
the deployment of NGB infrastructure occurs rapidly and efficiently so that
maximum economic benefit may be derived for the Irish economy.

In planning NGB deployment, it needs to be explicitly recognised that the
principal beneficiaries will not be the private sector organisations who currently
provide all communications services within the liberalised market. Instead, the
main benefits will accrue to the national economy as a whole and to end-users.
As a result, it is not realistic to expect private sector players to invest in
nationwide NBG infrastructure and public funding will be required to augment
planned private sector investment and to ensure that NGB services are available
to all.

The weakness of the private sector business case for NGB in conjunction with
the strength of the business case for the public sector means that the
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Government’s role in promoting NGB rollout is an absolutely crucial one.
Government intervention is needed to:

* Facilitate agreement amongst stakeholders on the best approach to use
to ensure nationwide NGB rollout;

* Co-ordinate how NGB rollout will take place;

e Put in place appropriate incentives to ensure that private sector
investment in NGB deployment takes place;

* Provide public funding for NGB rollout where private sector investment
is not forthcoming;

* Ensure that open access principles apply in relation to the deployment
of NGB local access networks;

* Ensure that competition between market players is maintained to the
maximum extent possible.

All of the major stakeholders are in agreement at this point as to the desirability of
early NGB deployment. What we need now is a plan to ensure that this happens
in the most timely and efficient manner, which means that the Government is the
key actor in this area. The Government (through the DCENR) needs to take
decisive measures to ensure that the required transformation of the sector
occurs. Doing so will contribute greatly to national economic regeneration.
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RESPONSES TO QUESTIONS RAISED IN COMREG’S
DISCUSSION DOCUMENT

Question 1: What speeds and other quality of service parameters will be
demanded by businesses and consumers over the next 3 to 5 years?
Please explain your reasoning. Do you believe the market itself will deliver
these capabilities and within what timeframe?

International evidence shows that available internet bandwidth has increased
rapidly year-on-year for several years. Indeed, a similar phenomenon to Moore’s
Law has been observed in relation to internet bandwidth, with ‘Neilsen’s Law’
stating that a high-end user's connection speed grows by 50% per year, as the
graph below illustrates.

Figure 1: 'Neilsen's Law of Internet Bandwidth'
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If the above relationship holds true into the future, then it may be expected that
customers’ internet connection speeds will continue to exhibit exponential growth
year-on-year. ComReg’s own analysis in the Discussion Document, both in
relation to future capabilities of increased speeds being delivered via existing
fixed, cable and wireless networks and the deployment of optical fibre, would
suggest that future growth of this kind is realistic.
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In such an environment, e|net is of the opinion that there is little to be gained from
attempting to guess the precise kinds of bandwidth speeds that different types of
customers will demand in the future. Instead, the policy focus should be firmly on
finding the most appropriate solutions for expanding the reach of NGB networks
so that the greatest possible number of business and residential customers have
access to high-bandwidth services.

In the shorter-term, this is likely to mean that NGB services will still largely be
provided over existing fixed and wireless access networks but ultimately
widespread fibre rollout will be required in order to deliver the kinds of connection
speeds that are likely to become standard over the medium term. From an
international competitiveness perspective — both in ensuring that existing
overseas multinationals continue to base their operations in Ireland and in
attracting new companies to the country — it is vital that widespread fibre rollout
takes place, not least because a number of our European peers — such as
Denmark, Finland and the Netherlands - are already further down this road than
we are.

Question 2: Do you consider that NGB network deployments can provide a
socio-economic benefit? If so, who are likely to be the greatest
beneficiaries and why? Should the policy framework explicitly favour the
development of NGB in Ireland, and with what specific socio-economic
goals in mind?

It is undoubtedly the case that the widespread deployment of NGB networks have
the potential to provide substantial socio-economic benefits for the country in
general. As ComReg points out in the Discussion Document', such benefits are
likely to result in improved national economic competitiveness (or at least by
ensuring that no loss in comparative economic competitiveness occurs) and
increased productivity, as well providing additional benefits to businesses and
consumers.

At a national competitiveness level, NGB deployment will help to further the
Government's Smart Economy strategy.? As ComReg itself notes, the presence
of NGB networks has the potential to foster the development of a high-end
export-oriented digital services sector from within Ireland.® Inward investment is
also likely to be boosted, with consequent positive effects on employment and
economic growth generally. As noted above, positive effects in this area should

Discussion Document, paras 2.14 to 2.25.

Building Ireland’s Smart Economy — A Framework for Sustainable Economic Renewal,
Department of the Taoiseach, December 2008.

Discussion Document, para 2.20.




arise both from the retention within Ireland of existing multinationals as well as
from attracting new companies to the country.

A particularly important area where socio-economic benefits are likely to accrue
from a pro-active approach to the deployment of NGB is, as ComReg states,
within the area of the environment. The widespread deployment of NGB access
networks will facilitate increased home working and the use of video conferencing
facilities and so will help to reduce traffic volumes. Such a reduction would feed
into reduced traffic in terms of the absolute number of journeys undertaken but it
would also mean a reduction in peak traffic volumes, which research has shown
can mean substantial reductions in congestion, even if the overall reduction in
traffic volumes are modest. In the United States, for example, urban traffic
congestion in 2008 declined by 30% compared to 2007 even though total vehicle
miles travelled in the US only declined by about 3 percent over the same period.*

A further environmental benefit arises from the use of NGB networks by
consumers to promote ‘dematerialisation’. By purchasing digital downloads of
such items as music albums, movies etc. instead of hard copies of CDs, DVDs
etc. there are significant environmental benefits to be gained from the
consequent reduction in the use of resources involved in the production,
distribution and purchase of the physical variant of such goods. It follows that the
greater the availability and use of NGB networks by end-users, the more
significant the environmental benefits that will be realised in this area.

In terms of other areas where socio-economic benefits should arise, both e-
learning and e-healthcare are the most obvious frontrunners, though, as ComReg
points out, the degree to which these benefits are realised will, to a large extent,
depend on how well Government agencies, businesses and societies adapt to
and recognise the potential of NGB networks.

Moreover, it is also likely to be the case that Ireland stands to benefit
disproportionately compared to our EU peers from the deployment of NGB, given
the country’s geographic location and the way in which the development of a
high-end export-oriented digital services sector would negate the geographic
disadvantages that the country faces from its position at the periphery of the EU.
The same factors that have proved to be so relevant in promoting foreign direct
investment — for example, the fact that the country is an English-speaking one
which has a well-educated workforce — are also likely to be of relevance in
seeking to harness the benefits from NGB deployment.

It is, however, important to recognise that the above-mentioned benefits will not
accrue to any significant degree to the market players that are expected to deploy

4 INRIX National Traffic Scorecard 2008 Annual Report, available at: http://tinyurl.com/ngp6Ix.
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NGB networks. Most, if not all, of these benefits will instead be reaped by the
wider Irish economy and society.

This is because expenditure on new communications services does not accrue to
operators as incremental revenue on top of the revenues they gain from legacy
services. Instead, this new expenditure by customers simply represents a similar
spend for improved services. As a result, the significant technological advances
which have occurred within the communications sector in Ireland over the past
decade — a period in which the market was liberalised, mobile and broadband
penetration rose sharply and a whole range of new fixed and mobile services
were brought to market — have not led to any enormous increase in operators’
revenues.

Figure 2: Irish communications market revenues and GNP, 2001 - 2008
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Instead, as Figure 2 above shows, sectoral revenues have closely tracked
changes in nominal GNP over the past number of years. In addition, as Figure 2
also shows, the sharp contraction that occurred in economic growth in 2008 has
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been mirrored within the communications sector, with sectoral revenues falling by
6.7% in 2008, compared to a 4.1% reduction in GNP over the year.’

Indeed, as Figure 3 below demonstrates, communications market revenues have
actually been falling as a percentage of Gross National Product (GNP) every year
since 2004. Back in 2002, sectoral revenues accounted for 3.3% of GNP but by
2008 this figure had fallen back to just 2.7%. As noted above, moreover, the
sharp contraction in general economic activity has also been mirrored within the
communications sector.

Figure 3: Irish communications market revenues as a percentage of GNP, 2001 - 2008
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It is against this bleak backdrop that Irish communications operators are having
to evaluate their plans to invest in the deployment of NGB networks. In this
context, it needs to be recognised that private sector players will invest primarily
in order to gain market share and additional revenues and not simply for the sake
of deploying new technologies. This is especially so where — as is the case with
the Irish communications sector - the market is not growing rapidly and slow

Both of these figures represent nominal (i.e. non inflation-adjusted) amounts. Sectoral
revenues declined from €4.46 billion to €4.16 billion between 2008 and 2009 (Source:
ComReg) whereas nominal GNP fell from €161.2 billion to €154.6 billion over the same period
(CSO data).
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market growth will also inhibit new players from seeking to gain a foothold in the
market by investing in new technologies.

With sectoral revenues falling and with the benefits of NGB deployment unlikely
to accrue directly to them, it is therefore self-evidently the case that if NGB
deployment is left solely to the private sector, there is little prospect for
widespread network deployment to occur over the medium-term.

It follows that Government will have to become directly involved in this area and
that the policy framework must be geared towards ensuring the most efficient and
effective way of deploying NGB networks so that the kind of socio-economic
benefits discussed above are realised within the shortest possible timeframe.
The need for direct Government investment in this area is underscored by the
fact, as we have already noted, that most of the socio-economic benefits from
NGB deployment will accrue to the country as a whole. Indeed, the
Government’s investment to date in the MANs programme is a reflection of this
reality.

Question 3: How important will cross-platform competition be to the
development of NGB Networks? Do you consider that all broadband
platforms are capable of supporting NGB? In what circumstances might
some such platforms be more suitable than others in providing timely and
efficient NGB?

Cross-platform competition is very important in driving competition at the access
level and so leading to wider NGB deployment. The promotion of platform-
based competition generally within the Irish communications market has resulted
in the emergence of a number of access technologies — fixed, cable, mobile and
fixed wireless — which, along with the widespread deployment of fibre, all have a
part to play in the delivery of NGB services to businesses and customers.

From a policy and regulatory perspective, it is important that technologically
neutral stance is taken to NGB deployment. Different access technologies all
address different market niches and so operators deploying different access
technologies face different business case decisions as regards the extent to
which they are willing to invest in deployment of new high-capacity access
networks. From a policy perspective, it is important that new investment is not
discouraged and that no single access technology is favoured over another.

The other critical issue from a policy perspective is that, in deploying new NGB
network assets, operators are not allowed to create new bottlenecks, which
would then become regulatory flashpoints in terms of securing access at a late
stage. It is therefore crucial that open access principles underpin all new network
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investments involving State funding or specific regulatory incentives and that all
parties understand this at the outset.

Existing technologies have the obvious advantage of already being in place and,
as ComReg notes, cable and mobile networks could, if planned technological
upgrades result in the kind of data speeds that are envisaged become a reality,
both support the provision of substantially higher connection speeds to
customers. Existing networks do, however, have equally inherent compromises
(i.e. the extent to which copper can support increased data speeds, the limited
geographical reach of cable and capacity constraints in the case of mobile and
fixed wireless) and so, over the medium-term, it is likely that the role these
technologies will play, in core network terms, will be one which augments the
coverage provided directly via optical fibre. Ultimately, if we are to reap the
envisaged benefits from widespread NGB deployment, the only way in which we
will be able to do so is by an extensive deployment of fibre at the access level.

Question 4: Do you consider that substantial (in both cost and coverage
terms) private sector led investment in the development of NGB networks is
likely over the next 3-5 years? If not, and should a gap occur in comparison
to other European countries, what will be needed to encourage such private
sector investment in Ireland?

For the reasons outlined above in our response to Question 2, the incentive for
substantial private sector led investment in NGB network deployment is limited.
We would agree with ComReg’s assessment that, notwithstanding UPC’s plans
to further upgrade its cable network and the technological developments that are
taking place in relation to mobile broadband, the position regarding operator-led
NGB deployment is very uncertain and that it is unlikely that any substantial
privately funded NGB rollout will occur over the coming three to five years.®

Insofar as there will be some operator investment in NGB deployment within this
timeframe, it is likely that, without a coherent national approach to the
development of NGB, such investment will be inefficient, poorly targeted and will
lead to the duplication of network assets.

As a result, what is needed is a Government-led approach to co-ordinating NGB
deployment to ensure that investment (both public and private) is well-targeted
and is aimed at delivering maximum network reach with minimum duplication of

Discussion Document, paras 3.26-8.
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assets. Industry players have indicated that they are open to such a co-operative
approach to new network build.”

Question 5: In what circumstances would any of the above (or other)
approaches be appropriate in stimulating NGB roll-out in Ireland? How
might such interventions safeguard the development of competition?

It is obvious that some kind of co-ordinated approach needs to be developed
between Government and industry to facilitate NGB rollout in a way that
maximises network reach, minimises access network duplication and promotes
the development of retail competition.

It is difficult to say which model (or models) of co-operation would work best
within this country but the key learning to be gained from developments
internationally is that co-operation and planning of some sort is required to kick-
start the deployment of NGB networks here.®

As a result, there would appear to be a major role for the Department of
Communications, Energy and Natural Resources (DCENR) to play in facilitating
agreement amongst all relevant stakeholders on the best co-operative approach
to adopt and then to oversee and co-ordinate the implementation of this agreed
NGB investment approach. Such a role should be focused squarely on co-
ordinating an agreed approach, as opposed to one aimed at attempting to
stimulate private investment but it will also, for the reasons already outlined, need
to be one that will involve public financing.

ComReg would be an important stakeholder within this process, with a particular
focus on ensuring that the agreed approach is one that is fully compliant with the
regulatory regime that ComReg oversees and that it is also one which facilitates
the development of competition between different access providers to the
maximum extent possible. In this regard, ComReg’s role would need to be one
that is focused on the needs of users, with the aim of ensuring that customers’
flexibility to choose from a range of different retail operators is protected,
regardless of which operator provides it with the access portion of its NGB
service.

See New approach to Next Generation Networks needed, TIF press release, 22M May 2009,
available at http://tinyurl.com/tifngn.

The various approaches adopted internationally are summarised in Section 4 of the Discussion
Document.
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Question 6: Do you consider that the issues identified are the main
enablers and inhibitors of NGB developments or are other issues of greater
relevance? Who are the key stakeholders who might be in a position to
influence these issues and how might they best do so?

ComReg’s analysis includes all the main enablers and inhibitors of NGB
deployment in Ireland.

Market certainty and an imperative to invest from a competitive perspective are
two clear enablers for NGB deployment but as we have already discussed and,
as ComReg itself echoes®, some level of risk-sharing to ensure co-ordinated
network deployment could be a more important enabler for development in this
area. While demographics are largely a given, the regulatory stance towards
new network build (in particular that undertaken by operators deemed to have
SMP in the operation of legacy networks) and Government policy on new network
deployment could, depending on how they are framed, be either enablers or
inhibitors to NGB deployment. The fact that this is so underscores the criticality
of the respective roles to be adopted by both ComReg and DCENR.

ComReg’s role is well understood and ComReg provides a succinct summary of
this in the Discussion Document. DCENR has set out details of the role that it
plans to play in its recent policy document on NGB". In this context, it is critical
that the Task Force (which DCENR has stated it intends to establish) becomes
the driver for co-ordinated action on NGB rollout, with DCENR taking on a lead
role in co-ordinating and part financing new network build.

Apart from DCENR and ComReg, the other key stakeholders are the various
industry players and all end-users, both business and residential. Ultimately,
given the economic impact, everyone in the country is a stakeholder in this area
and so it is to everyone’s advantage that NGB deployment occurs as rapidly as
possible.

In our opinion, issues relating to demand - whether it be demand aggregation,
application-driven demand or whatever — are less relevant when considering
enablers and inhibitors of NGB rollout. Developments in the recent past in
relation to broadband provision and user take-up has shown that as connection
speeds grow, new (largely unanticipated) bandwidth-hungry applications and
services come on stream to make use of the increased bandwidth on offer.

We can expect that this phenomenon will continue into the future and so, from a
policy perspective, it is more relevant to focus on enablers and inhibitors of NGB

9

0 Discussion Document, paras 5.20-5.

Discussion Document, Section 7.
" Next Generation Broadband: Gateway to a Knowledge Ireland, Department of
Communications, Energy and Natural Resources, July 2008.
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rollout purely from the perspective of network supply, as it is in this area that all of
the difficult issues need to be resolved. In this context, it is a truism that while
demand for communications services is driven by global considerations, the
supply of these services occurs at a national level.

Question 7: Are the areas identified the relevant tools available to ComReg
for accelerating NGB investment in Ireland, or could other regulatory levers
be as or more effective? What might be the impact of these activities on
both the level and timing of NGB developments?

As we have already noted above, ComReg will be a key stakeholder in any
collaborative national effort to drive the deployment of NGB networks. As the
entity charged with regulating key market activities, the stance taken by ComReg
on a number of regulatory issues could have a large bearing on how operators
approach the issue of investing in new network build.

In this context, the regulatory principles enunciated by ComReg in the Discussion
Document are helpful and constructive and will assist in minimising regulatory
uncertainty for market players who are considering whether or not what extent
they should invest in NGB network infrastructure, either on an individual basis or
as part of some kind of collaborative approach along with other operators.

It is undoubtedly the case that a regulatory stance that is open towards different
approaches to NGB deployment — in particular, one that involves some kind of
co-operative arrangement amongst the main market players — and which would
seek to build in a risk premium on the price of wholesale access granted by
Eircom to NGB network facilities is one that can only have a positive effect on
both the level and the timing of NGB network deployment within the country.

Question 8: Do you see a role for collaborative industry approaches in
seeking to agree wholesale models for open access to SMP operator NGB
networks? Will infrastructure sharing be critical for early deployment of
NGB in Ireland? What do you see as being the appropriate regulatory
response in such circumstances, particularly in light of the need to
promote effective competition, innovation and incentivise investment?

It follows that if there is a collaborative industry approach to the deployment of
NGB network assets, then a similar industry approach should obtain in relation to
determining the kind of wholesale models which would guarantee open access to
NGB networks operated by market players that are designated with SMP. Once
again, this is an area where the input of ComReg will be vital in order to steer
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other stakeholders towards what it sees as the most appropriate model for
ensuring such access.

Infrastructure sharing will be critical, both in terms of new network deployment
and as regards securing access to existing facilities. There should be no
difficulties in ComReg seeking to promote infrastructure sharing while also
promoting development of competition: it has been performing this twin role in a
number of areas for several years, notably in relation to LLU and the deployment
of mobile networks.

In terms of key tasks for ComReg to focus on, the obvious one is to ensure that
NGB network deployment by SMP players does not result in the creation of new
bottleneck facilities, which, if they are allowed to develop, would then become the
principal regulatory battlegrounds within an NGB environment.

Question 9: What role has the regulation of investment incentives such as
wholesale pricing to play in stimulating the development of NGB networks?

A regulatory regime that takes appropriate account of investment incentives, such
as those in the area of wholesale pricing, will have an important role to play in the
development of NGB networks in Ireland. It is obviously the case that Eircom (or
any other operator who might deploy NGB local access infrastructure and face
the possibility of being designated as an SMP operator in relation to its control of
such infrastructure) will be extremely cautious in undertaking any NGB new build
in a situation where, with no guarantee that it will secure an adequate return on
this investment, it faces the prospect of being obliged to grant access to this
infrastructure on cost-oriented terms to third parties who cannot or will not invest
in such infrastructure themselves. In this context, it would be entirely appropriate
for there to be a ‘risk premium’ on any wholesale price that is set for access to
NGB infrastructure that is covered by an SMP designation.

Such a risk premium clearly needs to provide a sufficient incentive for facilities-
based local access players to invest in the deployment of NGB infrastructure. It
should not, of course, be set at a level that would discourage access-based
operators from using wholesale inputs to provide NGB services to their own retail
customers but it would, at the same time, need to be calibrated in such a way that
access-based operators do not enjoy a ‘free ride’ at the expense of those market
players who are willing to invest in NGB infrastructure themselves.

There would, however, need to be a quid pro quo in instances where local access
operators such as Eircom were provided with incentives to deploy NGB

y

elnet 15




infrastructure. Such incentives should only be countenanced as part of an overall
co-ordinated approach, one that ensures that open access principles apply in
relation to local access legacy infrastructure. This would mean that while an
operator such as Eircom could be given an incentive (for example in the area of
wholesale pricing) to deploy NGB infrastructure, this could only occur in
circumstances where other operators who want to deploy such infrastructure at
local access network are granted access to Eircom’s legacy infrastructure.

Question 10: Is there a case for allowing a differentiated regulated rate of
return for Eircom in relation to risky NGA investments, and would this in
fact be effective in encouraging early and widespread development of NGB
fixed line networks?

There may be a case for allowing a differentiated regulated return for Eircom in
relation to its undertaking risky NGA investments and such an approach should
help to encourage the development of NGB fixed line networks. As has been
pointed out in the Discussion Document™, ComReg has already publicly signalled
(in its review of Eircom’s WACC) that it is open to re-assessing the need for a risk
premium in relation to risky NGB network investments and the level at which any
such risk premium should be set. In this regard, it is, as ComReg rightly states™,
now a matter for Eircom to present its case to ComReg in relation to this issue.

The terms and conditions governing such a differentiated rate of return would
need to be carefully considered, however, and ComReg would first need to
engage in a consultative process setting out its analysis on the perceived
economic benefits of such an approach and whether or not this represents value
when compared with possible alternative NGB deployment proposals.

12 Discussion Document, para 6.33.

13 Ibid.
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8. Ericsson



Ericsson’s Response to ComReg Next Generation Broadband in Ireland Consultation

September 2009

1. General comments

Ericsson welcomes the opportunity to respond to the ComReg Next Generation Broadband in
Ireland Consultation.

Investment in infrastructure during the high growth period we have witnessed over the last 20
years has been driven by deregulation, increased competition and business and industry
growth. With current trends in telecommunications and in the current economic climate holistic
‘big picture’ thinking and co-operation between operators will be increasingly necessary if
Ireland is to have the world class next generation telecommunications infrastructure it needs to
compete in the global market. Both incumbents and any potential new entrants face significant
challenges in raising infrastructure investment in the current environment.

To compete as a modern knowledge-based and environmentally sustainable economy, Ireland
needs a competitive high speed, low latency telecommunications infrastructure with wide
geographical and demographical availability. Ericsson is of the view that a greater level of
discussion, understanding and co-operation between Government, ComReg and industry
players. Regulation and policy needs to be much more forward looking. The market has
fundamentally changed and that the regulations and policies that were appropriate for a
telephony and broadcast service market are not suitable for, and inhibit investment in, a next
generation broadband market where services (voice, messaging, TV, entertainment) can be
delivered over the top and independently of access.

2. Consultation question responses

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning.
Do you believe the market itself will deliver these capabilities and within what
timeframe?

Q1a Ericsson Response:

It is clear that over time demand for broadband speed like computer memory, CPU will
constantly rise. For over 30 years Moore's Law has with accurately predicted the long-term
trend in computer performance. With regard to internet bandwidth, a similar law (Neilsen’s
Law) has accurately predicted the growth in internet bandwidth demand since 1998, stating
that that a high-end user's connection speed grows by 50% per year. In addition, other quality
parameters like symmetrical bandwidth and low latency are becoming more and more
important to businesses and consumers as cloud based service delivery, Telepresence, web
based TV and social networking become more and more pervasive.

Symmetrical 100Mb/s and even Gb/s, low latency fibre has been available in Asian countries
for some time. Initially it was taken up only by power-users and multimedia companies with
high bandwidth requirements as there are vary few applications that require such high
performance. However, the difference in user-experience and business efficiency, in terms of
time saved, has meant that these requirements are becoming more mainstream.

From a wireless perspective people expect a wireless service to be a close equivalent in user
experience terms to that of a fixed service. While speeds in the 50-100Mb/s range will likely be
ok in the medium term (e.g. the 3-5 year time frame), we should aim to ensure that wired or



wireless next generation broadband solutions deployed have a clear roadmap and capability to
deliver up to Gb/s speeds.

Fundamental to the delivery of these sort of speeds, whether wireless or wired, is the
deployment of deep fibre solutions such as FTTH/P.

Q1b Ericsson Response:
Yes, we believe that with leadership and co-operation at the most senior levels, the market can
deliver this sort of infrastructure given the right policy and regulatory environment.

Question 2: Do you consider that NGB network deployments can provide a
socioeconomic benefit? If so, who are likely to be the greatest beneficiaries and why?
Should the policy framework explicitly favour the development of NGB in Ireland, and
with what specific socio-economic goals in mind?

Q2a Ericsson Response:

Yes, it is obvious that NGB network deployments would provide a socio-economic benefit. In
section 2 of ComRegs consultation on NGB in Ireland many good examples are given from
studies of the likely benefits and Ericsson would concur with these. Broadband is still a
relatively new service and the scale of it's socioeconomic benefit is still very difficult to
accurately predict. However, in the late 80’s and early 90’s the socio-economic benefit of
mobile network deployments was also heavily debated and most of those early predictions
greatly underestimated the huge socioeconomic contribution mobile telephony has brought.

Q2b Ericsson Response:

The greatest beneficiaries of an NGB would be hard to single out. Undoubtedly enterprise and
consumers would benefit and general competitiveness would also be greatly enhanced.
Enterprises that would be able to compete much more effectively in the global cloud, Hosting,
SaaS, PaaS and multimedia services based markets. The benefits in particular with regard to
education and a smarter, greener and economically more efficient society would be holistic.

Q2c Ericsson Response:

Yes, the policy framework should explicitly favor the development of an NGB in Ireland. The
stakes are too high and we cannot afford to wait for market failure to then find an Ex-ante
solution such as the NBS or MAN’s.

Question 3: How important will cross-platform competition be to the development of
NGB Networks? Do you consider that all broadband platforms are capable of supporting
NGB? In what circumstances might some such platforms be more suitable than others
in providing timely and efficient NGB?

Q3a Ericsson Response:

Cross platform competition has always been a key market driver. There are clearly three
potentially strong NGB platforms, Fixed(FTTx), Wireless and Cable. However these
technological solutions are always inter-changeable. For example wired connections cannot be
made mobile. For the majority of users, in the majority of cases these different solutions will
compete directly. However a fundamental enabler to all NGB access technologies is a
significantly deeper fiber footprint.

Q3b Ericsson Response:

Yes — If the definition of NGB speeds is considered to be somewhere of the order of 50Mb/s
than VDSL, FTTH, Docsis, 3G/HSPA+ and LTE are all capable of supporting NGB. However,
we belive FTTH and LTE/LTE advanced provide the most future proof and cost effective NGB
infrastructure in the medium to long run.

Q3c Ericsson Response:
Mobile, Cable and fixed platforms are all capable of providing timely and efficient NGB given
the right investment. Some applications will require mobility while other applications may




require extremely low contention. From a return on investment point of view some
technologies such as wireless are more economically suitable for rural deployment.

Question 4: Do you consider that substantial (in both cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the next 3-5
years? If not, and should a gap occur in comparison to other European countries, what
will be needed to encourage such private sector investment in Ireland?

Q4a Ericsson Response:
Yes given the right regulatory and policy environment.

Q4b Ericsson Response:

In our opinion, there is already a gap in comparison to other European countries and a more
significant gap when compared to Asian countries. However, comparing us to Europe alone is
flawed. Ireland competes in, and is massively affected by competition in the global
marketplace. If we are to compete at all on the global stage we need to be aiming to ensure we
minimize the gap when compared to other countries globally.

We belive there are two levers available to the government and regulator:
1.) Lower Regulatory barriers to such investment
2.) Stimulation/Subsidies

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions
safeguard the development of competition?

Qb5a Ericsson Response:
As per our response to question 4b we belive that in the current circumstances both
suggestions above would be appropriate and neither lever would endanger competition.

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who are the
key stakeholders who might be in a position to influence these issues and how might
they best do so?

Q6a Ericsson Response:

Yes, we belive ComReg has identified most of the main enablers and inhibitors of NGB
developments. It is generally recognized that some sort of co-operation will be required
between operators to ensure a reasonable level of investment in NGA/NGB is secured.
Possibly the biggest challenge will be to create an environment of trust between fierce
competitors and the other key stakeholders representing the economy and the consumer
(Regulator & Government) in order to create a vehicle that can raise all boats equitably.
Perhaps some sort of trusted intermediary may be able to help this process along.

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as or more
effective? What might be the impact of these activities on both the level and timing of
NGB developments?

It is essential in our opinion that a more forward looking approach to regulation needs to take
place, in order to secure efficient and sustainable investment in the next generation network
infrastructures that will enable Ireland to compete and prosper. The MAN'’s and indeed the
National Broadband Scheme have been and are currently necessary instruments of the
Government to compensate for market failures. These Ex-ante solutions, while necessary, are
holistically inefficient in our opinion, as the Government and Regulatory authorities need to wait
until market failure before devising solutions to resolve that market failure. This cannot be
allowed to happen with regard to ensuring investment in NGB access.



It is essential that Ireland rapidly develops a more forward looking policy and regulatory
environment. One that recognises the rapidly changing market and the clear investment
challenges that businesses face. One that recognises that the market has fundamentally
changed and that the regulations and policies that were appropriate for a telephony and
broadcast service market are not suitable for, and inhibit investment in, a next generation
broadband market where services (voice, messaging, TV, entertainment) can be delivered
over-the-top and independently of access. This forward looking policy and regulatory
environment needs to resolve the current disparity in regulation between fixed, cable, mobile,
broadcast and over the top players.

We recognize that this sort of environment will take time to develop. In the meantime some sort
of regulatory interim regulatory solution needs to be looked at in order to ensure that the
required level of investment in NGA/NGB is secured.

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being
the appropriate regulatory response in such circumstances, particularly in light of the
need to promote effective competition, innovation and incentivise investment?

If there is a collaborative industry approach to the deployment of an NGB network then a
similar industry approach may also determine the kind of wholesale models that would
guarantee open access to NGB networks operated by market players that are designated with
SMP.

It is clear to many in the industry that the old regulatory environment, that was strongly biased
towards infrastructure competition, may not be wholly appropriate in the developing NGB
market and that sharing of infrastructure investment will likely be critical, both in terms of new
network deployment and existing facilities. While desirable at some level, infrastructure
competition is not an essential part of a competitive market.

Question 9: What role has the regulation of investment incentives such as wholesale
pricing to play in stimulating the development of NGB networks?

The designation of SMP and the regulation of wholesale pricing have significant roles in
stimulating or inhibiting the development of NGB access networks. It is obviously the case that
any operator who might deploy NGB access infrastructure will not undertake any NGB new
build in a situation where there is no guarantee that it will secure an adequate return on this
investment due to potential SMP obligations.

It would therefore be important to ensure a reasonable ‘risk premium’ on any wholesale price
that is set for access to this new NGB infrastructure, assuming the network operator is deemed
to have SMP obligations.

Question 10: Is there a case for allowing a differentiated regulated rate of return for
Eircom in relation to risky NGA investments, and would this in fact be effective in
encouraging early and widespread development of NGB fixed line networks?

There may be a case for allowing a differentiated regulated return for Eircom in relation to its
undertaking risky NGB access investments and such an approach may help to encourage the
development of NGB fixed-line networks. The economic benefits of such an approach over
other alternative approaches would need to be examined to establish if this represented the
best way of encouraging early and widespread development of NGB fixed line networks.
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Ms Marie Cussen

Commission for Communications Regulation
Irish Life Centre

Abbey Street, Freepost

Dublin 1

31 August 2009

Dear Ms Cussen,
Re: Submission re ComReg 09/56 Next Generation Broadband (NGB) in Ireland

I refer to the request for views on the above discussion document. Forfas and the enterprise
development agencies welcome the discussion document on the regulatory dimensions of
accelerating roll-out of next generation broadband networks and access in Ireland. The paper
provides a good assessment of the key challenges for Ireland in achieving an accelerated roll-
out of NGB networks and is an important follow-up to the DCENR paper ‘Next Generation
Broadband - Gateway to a Knowledge Ireland’ (July 2009).

We agree with ComReg on the need for urgent action to overcome the challenges of
developing high speed broadband networks to enable Ireland to catch up with other countries.
Good progress has been made in increasing the speed and coverage of basic broadband
services.

However, a gap remains and is widening between Ireland and other developed western
European countries in the planning and development of the broadband networks needed for e-
commerce, digital business and for the knowledge society in general. These include many of
our key trading partners and competitors for inward investment and innovative ideas
including Denmark, Sweden and Finland, the Netherlands and the UK, Spain and Portugal
and France and Germany. Each has set ambitious targets and implementation plans to enable
the investment in the services of the future using a mix of government spending, private
investment, and public/private partnerships.

As noted in the discussion document, it is unlikely there will be significant NGB roll-out in
Ireland in the next 3 to 5 years. The dynamics of the Irish market are such that all the required
investments for Ireland to catch-up with leading countries will not be made by the industry on
its own. On current indications the development of next generation broadband services and
infrastructures in urban and other areas across the country will continue to lag the pace of
development in other leading and comparator regions in Europe. Ireland is likely to remain
behind in the absence of radical change.



Ireland is now a high income economy and to sustain prosperity and incomes growth into the
future we need to continue to evolve the enterprise base to high-value adding and high
productivity activities. High value, high productivity activities require access to high quality
and advanced skills, a supportive fiscal and regulatory environment and access to advanced
communications infrastructures and services comparable to the best available in other
locations with which we compete. The Government’s strategy for economic recovery
‘Building Ireland’s Smart Economy’ highlighted the need to enhance the adoption of
technology, including the penetration of broadband in businesses and households, so as to
improve productivity and long term prosperity. Accelerating the roll-out of NGB
infrastructure is essential to ensuring we do not miss current and future opportunities for
growth and jobs in the global upturn.

At EU level the European Commission’s Economic Recovery Plan highlights also the
importance of next generation broadband to growth and innovation in all sectors of the
economy and to social and regional cohesion. As highlighted by the Commission, a number
of Member States are supporting investment in next generation access, including in urban
areas and areas already served by basic broadband infrastructures as part of the economic
recovery process in those countries.

Ireland should aim to be among the leaders in Western Europe in bandwidth availability. In
this context, Ireland should adopt targets that bring Ireland in line with the leading countries
in Western Europe by 2012 for both basic and advanced broadband availability and services.
Unless action is taken, Ireland will not meet the Government’s and the telecommunications
industry’s own target to be among the leaders in the OECD by 2012. The State, development
agencies and ComReg need to work with the telecommunications industry and other
stakeholders to ensure the targets for Ireland are delivered.

There is a clear public interest and policy priority to be accorded to ensuring optimal
investment in next generation broadband so as to secure at a regional level the productivity
and employment enhancing benefits of advanced communications together with the important
wider social benefits.

The central challenge for Ireland is how best to achieve the transition from copper networks
to fibre, specifically fibre to the cabinet. Of the three potential NGN platforms, wireless,
cable and fixed networks, the bottleneck of constrained capacity on the copper access
network to homes and small business needs to be a key focus of policy and regulatory
attention. Addressing this bottleneck through supporting investment in future-proof
technologies including optical fibre and other NGN technologies to the cabinet and to the
premises would enable the necessary competitive investment in symmetrical services to
homes and businesses and drive investment and competition in alternative networks including
cable and wireless.

The regulatory framework needs to explicitly incentivise, support and reward network
investment in the transition from copper to fibre in the local access network on an open
access basis, and promote vigorous competition at the service and applications layer.
Reflecting the market changing nature of next generation networks and technologies, the
regulatory framework will also need to be consider alternative means to encourage innovation
in products and services.



Based on current market dynamics, there is a need also for a proactive public policy
development focus to next generation broadband, for the State to vigorously pursue its own
objectives and to take action where the market is not delivering. The Government has
demonstrated this commitment previously to work with the private sector and to make its
own investments, for example through the enhancement of Ireland’s international
connectivity, the metropolitan area networks and the national broadband scheme. The
regulatory framework is an important part in ensuring the success of such a collaborative
approach and needs to be part of a broader Government strategy in order to catch-up with
comparator regions in the EU.

In addition, while good progress is being made on upgrading the cable and wireless networks,
the lack of progress on digital terrestrial television roll-out is a concern. Further delays could
result in Ireland failing to realise the digital dividend from the move from analogue to digital
broadcasting and all options to ensure the required spectrum becomes available for alternative
next generation uses need to be considered.

I attach below comments on a number of the individual questions set out in the discussion

document and we would be pleased to provide any additional detail as may be useful to your
deliberations.

Yours sincerely

Declan Hughes
Head, Competitiveness Division



Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do you
believe the market itself will deliver these capabilities, and within what timeframe?

The pace of change is radical and the experience internationally is of speeds being used as
they are provided. There are a number of issues that are relevant, including symmetry,
contention and quality of service. Therefore it is important not to base regulatory policy on
specific speed levels or caps but rather to focus on ensuring that the necessary investments
are made in the infrastructures that will have the capacity to provide higher speeds. The
categorisation of the European Commission of future speeds capacities and provision are the
most relevant from a national planning perspective:
- fibre to existing street cabinets offering the prospect of downstream speeds of a
minimum of 40Mbit/s and 15Mbps upstream;
- cable networks to deliver speeds of up to 50Mbps;
- connectivity to homes and offices with fibre connections offering the potential to
provide services of up to 100Mbps and above; and,
- over time, satellite and mobile technologies reaching speeds of up to 100Mbps upload
and download of 50Mbps.

The evidence internationally is of consumers moving quickly to take-up higher speed services
as they become available across a range of technology platforms from fixed line/DSL, to
cable to wireless. The increasing provision of fibre-optic to small businesses internationally is
driving down the cost per megabit of access to high speed broadband and as a result is rapidly
increasing its share of the market for new broadband subscriptions.

As noted in the discussion document, investment in advanced broadband communications
networks is increasing significantly in other countries as both consumers and enterprises are
develop their sophistication of use of the Internet. These next generation communications
networks are increasingly providing open access and greater levels of interoperability, which
are increasing the levels of services innovation and content generation and spurring the
development of new media such as IPTV. The growing importance of next generation
broadband networks that allow voice, video and data services to converge on Internet
Protocol (IP) networks is changing business models for both communications services
providers and content and other providers as each tries to capture a share of the growing
digital sector revenues.

The explosive growth in mobile broadband and ubiquitous Internet access is giving rise to
new means of accessing and using the Internet and increasing efficiency in the delivery of
existing services and of innovative new services and is bringing a renewed focus on
optimising spectrum use. Mobile broadband roll-out and take-up has been dramatic in
Europe, achieving high market penetrations rates in Ireland and other northern European
countries. Spectrum use and management, including spectrum re-farming, together with
continuing innovations in access devices are likely to drive the growth of mobile commerce
and also increase the feasibility of remote working and remote access to on-line services.

On current indications, in the absence of policy and regulatory change, the market in Ireland
on its own will not provide the necessary next generation broadband infrastructures. The
reasons for this are well set out in the discussion document: relying on competition alone



will not result in significant roll-out across the market and Ireland will not see substantial
roll-out of NGB networks in the next 3 to 5 years.



Question 2: Do you agree that NGB network deployments can provide a socio-economic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific socio-
economic goals in mind?

The policy framework should explicitly favour investment in NGB as the availability of
advanced communications infrastructure is one of the most critical enablers of our economic
and social development for the future. As noted in the Forfas long term strategy ‘Sharing
Our Future - Ireland 2025, universal access to broadband and next generation networks
(NGNs) will be essential in allowing new types of enterprises (in services, in media, in
education and in health) to emerge, flourish, and to grow globally. Greater roll-out and take-
up of high quality broadband in Ireland would allow more people to work from home or from
the regions, cutting commuting times and encouraging better work-life balance. It offers
opportunities for improved delivery of health, education and public services in general, for
greater connectivity between citizens and government and greater environmental awareness
and behavioural adaptation in response to the key challenge of climate change.

Sharing Our Future also noted that world-class ICT infrastructure in terms of the availability
and speed of broadband is a crucial factor in attracting overseas investment and in developing
indigenous enterprise, and thereby jobs and shared prosperity. The future for high income
economies such as Ireland, as set out in the report of the Services Strategy Group published
in September 2008, is one of bandwidth-intensive services that will demand greatly increased
broadband speeds. As these services are highly dependent on electronic delivery, the
development of next generation broadband is critical for achieving more balanced regional
development.

A world-class ICT infrastructure is a key enabler to exploiting business opportunities in
services sectors. These include in personal services areas such as in healthcare for remote
diagnostics and independent living, in education for online course delivery and learning and
in entertainment for video conferencing, gaming, TV and film. For enterprises there are
tremendous new opportunities for on-line service delivery and customer interaction, for
collaborative design, development and working with customers and suppliers, for video
conferencing and large real-time file transfer and for the accelerated development of
internationally traded services from Ireland.

The enterprise development agencies have recorded considerable success in developing
Ireland as a hub for new and emerging digital businesses over the last decade, both in terms
of indigenous enterprise development and in the attraction to Ireland of a range of the leading
global players in Internet, digital content and information based services. The ICT sector
employs directly about 70,000 people in the Irish economy today and accounted for a third of
Ireland’s exports amounting to €50 billion in 2007.

In addition, Forfas, IDA Ireland and Enterprise Ireland have worked with a range of
stakeholders to ensure coherent programme support for the development of the digital content
sector” and to progress the establishment of supportive initiatives including the Digital Hub
and Digital Parks in Dublin and on the establishment of dedicated WebWorks facilities for

' ‘Sharing Our Future - Ireland 2025: Strategic Policy Requirements for Enterprise Development’ (July 2009)
% See, A Strategy for the Digital Content Sector in Ireland, November 2002, Forfas.



indigenous digital businesses in key regional centres. As part of the Government’s response
to the recommendations of the Small Business Forum, supports are now available through
Enterprise Ireland and the City and County Enterprise Boards for firms to undertake ICT
audits and to develop appropriate technological and organisational change action plans’.

Recognising the critical importance of skills to success in digital businesses, the Expert
Group on Future Skills Needs, which operates under the auspices of Forfas, has monitored
and made recommendations on the skills development needs of the sector over recent years to
ensure Ireland continues to develop the skills base needed for success in new and emerging
areas’. The skills and occupational implications of advances in ICTs for the workforce more
generall}sl and of the digital sector in particular are dealt with also in the National Skills
Strategy”.

The importance of ICT integration in education and learning is recognised by Government
and some initial progress has been made in connecting all schools to the Internet and in
providing basic ICT training for teachers.

In relation to e-Government, Ireland established a strong leadership position in the adoption
of ICT in the public sector in the late 1990s, with a number of notable successes including
on-line filing of tax returns (ROS), motor-tax on-line, CSO data collection and dissemination,
Department of Agriculture farm administration and compliance among others.

Ireland has in the past demonstrated a capacity for leadership and initiative to harness the
potential and capture the benefits of new developments in ICTs. However, there is a risk of
complacency in developing the necessary policy initiatives required to position Ireland as a
leading digital economy as other countries continue to move ahead of Ireland in realising the
opportunities afforded by ICTs, as illustrated by the following:

e Investment in communications and information technologies in Ireland ranks among
the lowest in the EU and we are not realising the full productivity enhancing benefits
of advanced ICTs;

e Enterprise and household Internet penetration and use is growing, but still behind
comparable countries in Europe. Broadband access and use are increasing in Ireland
but penetration among firms is among the lowest in the EU, particularly among
smaller firms and is also low in terms of household penetration;

e The range and speed of broadband services widely available are limited and costs are
not as competitive as in other countries;

e Multinationals in Ireland have access to the broadband they need, but are
experiencing difficulties connecting at required speeds with their suppliers in Ireland
and for remote and home working by employees;

o Aside from new builds, no large scale Next Generation broadband infrastructure has
yet been deployed in Ireland’;

e Digital and IPTV have not developed to the same extent in Ireland as in other
countries, hence missing the opportunities in media industries etc.;

3 See, Small Business is Big Business, report of the Small Business Forum, May 2006, Forfas; and National
Centre for Partnership and Performance, Working to Our Advantage - A National Workplace Strategy, March
2005, Department of An Taoiseach.

* See, EGFSN Skills Requirements of the Digital Content Industry in Ireland, February 2005, Forfas; EGFSN
Future Requirements for High Level ICT Skills in the ICT Sector, June 2008, Forfas

’> See EGFSN, Towards a National Skills Strategy, February 2008, Forfas.

® DCENR, Consultation Paper on Next Generation broadband, July 2008



e [CTs are available and being used in schools but are not of the quality, level of
integration and sophistication in use as is the case in other countries;

e The range of eGovernment services remains limited in Ireland and other countries
continue to move ahead in terms of the online availability of basic public services.

This is in part contributing to a general low take-up of ecommerce by firms and
individuals.

In the short term, the objective for Ireland needs to be that all gateways and hubs centres

under the national Spatial Strategy have the capability to provide next generation broadband
by 2012.



Question 3: How important will cross-platform competition be to the development of NGB
Networks? Do you consider that all broadband platforms are capable of supporting NGB? In
what circumstances might some such platforms be more suitable than others in providing
timely and efficient NGB

Cross-platform competition and intra-platform competition have proven important factors
internationally to the development of broadband networks and services. However, in relation
to next generation broadband networks and access there is likely to be a different dynamic,
given the high investment costs, with less intra-platform competition and more competition
on the services layer, and given also that different platforms will have different technological
development paths. Hence it is important to developing clear policy objectives and supportive
regulatory environment for each of the key platforms for NGB of cable, wireless and fixed
line networks, specifically fibre.

The investments being made by market players in Ireland are important, but not sufficient for
us to catch up with other countries. Programmes are underway in other western European
countries for the provision of fibre to the cabinet and to the home together with extensive
roll-out of NGB technology on cable networks, while in Ireland alternative operators are
limited to seeking to progress unbundled access at the exchange level.

The contribution of competition between broadband access platforms to the take up of current
generation broadband is well established internationally. Similarly, for Ireland the increase in
alternative provision of current generation broadband has corresponded with an increase in
broadband penetration.

For the future it is as yet unclear as to the role inter-platform competition, on its own, will
play in stimulating the required levels of investment in NGB and NGA. In theory we would
expect to see firms responding to competition by investing in service enhancements to
increase their competitiveness. As yet there is insufficient quantitative evidence to determine
whether countries with a higher degree of competition between broadband firms based on
different technology platforms have seen earlier deployment of NGB. There is however some
anecdotal evidence. For example:

e Denmark, the most competitive broadband market in Europe, and Hungary, which is
above the EU average in terms of inter-platform competition, both have relatively
high penetration rates of fibre;

e Sweden, which is one of the most competitive broadband markets in Europe, has the
highest level of fibre penetration in the EU;

e The announcement of investments in NGB in, for example, France and UK show
how competing firms respond to the initiatives of their rivals. In the United Kingdom,
which is also one of the most competitive broadband markets in the EU, both BT and
Virgin Media have announced major investments in NGB. BT is rolling-out fibre to
two million homes and sufficient cabinets to reach a further ten million homes by
2012. Virgin Media is upgrading its Hybrid Fibre-Coax network to DOCSIS3 to offer
50Mbps during 2009.

The expectation in other larger European markets is for the emergence of competition to
encourage firms to invest in fibre and other NGB technologies as they compete to win
market share.



In relation to the capacities of different broadband platforms to support NGB, in the
immediate future, it is clear that fixed wireline technologies such as Fibre to the Home
(FTTH) or Cabinet (FTTC) and Hybrid Fibre Coax (HFC) supporting DOCSIS3 are the
platforms most capable of delivering reliable NGB, although FTTH has more capacity
for upscaling in the longer-term. Currently, from a policy and regulatory perspective
these are the technology domains and markets that are probably least developed from a
regulatory perspective. In the medium term, wireless technologies, such as HSPA+ and
LTE, will be commercially capable of offering higher speed access and may be in a
position to compete with fixed technologies. However, the speed at which fixed and
mobile operators will roll-out such services is likely to be affected by the current
financial situation and by factors such as the financial and investment capacities of the
incumbent.

Ireland should be in a strong situation to support a variety of technologies, as there is
already competition between xDSL, cable and fixed and mobile wireless access. Urban
areas are almost certainly going to be best served by fixed technologies where there is a
sufficient population density to make such services economically viable. At the same
time, Ireland’s dispersed population and already high penetration of mobile broadband,
could lead to mobile operators deploying HPSA+ and LTE, provided that the economic
and regulatory conditions encourage, or at least do not discourage, investment. WiMax
may also be a possibility as noted below.
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Question 4: Do you consider that substantial (both in cost and coverage terms) private sector
led investment in the development of NGB networks is likely over the next 3-5 years? If not,
and should a gap occur in comparison to other European countries, what will be needed to
encourage such private sector investment in Ireland?

We agree with ComReg that, based on current market indications, Ireland is unlikely to
experience significant NGB network development over the next three to five years. In the
light of announced intentions from the incumbent for a significant FTTC upgrade but the
absence of a detailed plan, the prospects for NGA investment, specifically the transition from
copper to fibre optic to the cabinet and to homes, remains poor. The investment climate in the
telecommunications sector has been severely impacted by the recent financial crisis. The
investment announcements to date are welcome, including those by UPC in cable,
BT/Vodafone in unbundled access at the exchange level and a number of initiatives in the
roll-out of WiMax technologies. The agreement with eNet for management of all of the
Government’s metropolitan area networks and the roll-out of the national broadband scheme
are also important development in terms of provision of current generation broadband.

In addition to the actions already taken by Government and the proposed establishment of a
one-stop-shop for access to the State’s broadband assets and associated infrastructure,
additional Government actions are necessary. The State owns a wide range of
telecommunications assets across a number of organisations. The value and utilisation of
these networks are limited as separate entities. Creating a single state telecommunications
entity from existing state assets would support competitiveness and regional development.
Separate investments in upgrading Ireland’s water distribution system and in smart electricity
metering offer unique potential for the simultaneous delivery of a world-class
telecommunications network. The Government should also mandate the provision of ducting
for telecommunications on an open access basis as part of all State infrastructure
development programmes at regional, city/town and local level including road developments,
water and waste water investments, rail and public transport enhancement programmes. This
can provide the open access platform needed for competition in the provision of services
among competing access technologies and service providers.
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Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions safeguard
the development of competition?

As in other countries the key public policy objective is to secure investment in next
generation broadband networks on an open access basis and thereby enabling competition at
the service provision level. The focus in countries with similar demographics and land use
patterns to Ireland are of a collaborative approach to investment in the last mile or sub-loop to
the cabinet. Such a collaborative approach is needed for Ireland to make further progress,
making full use of the existing state broadband and ducting assets.

The Government has demonstrated this willingness to work with the private sector to ensure
the required investments in enabling infrastructures are made so as to facilitate competitive
provision of services. Collaborative initiatives include the development of our international
connectivity with Global Crossing and Project Kelvin, the investment in the metropolitan
area networks facilitating the delivery of competitive broadband services in key towns and
the national broadband scheme. A similar initiative to drive the development of next
generation broadband services through combining and making the best use of national optical
fibre assets and ducting now needs to be developed.

In principle, market based solutions ought to be the most efficient to promote the uptake of
next generation broadband. However, Ireland’s small size, particular spatial patterns and
legacy systems mean that the market is unlikely to serve the whole country at least in the
foreseeable future.

In paragraph 4.27 of the discussion document, reference is made to the European Regulators
Group (ERQG) and its view that “regulatory certainty and transparency” are important for
creating the right conditions for efficient investment. We agree with this and would support
any measures by ComReg which will ensure such certainty and transparency.

Where the market is likely to deliver NGB, the key regulatory response required is to allow
the market to develop. This may mean examining whether there are any regulatory barriers to
investment, including expectation or uncertainty as to future price regulation that might
dampen investment incentives. In this context it would be sensible to ComReg to consult with
industry stakeholders as to any key regulatory barriers to investment that could be removed.

The extent to which the state can be directly involved in the funding of NGB, as for example
in Korea, Japan and New Zealand, is clearly a matter for government policy and any funding
needs to comply with European Union state aid rules. The recent guidelines on state aid and
broadband are very helpful from a national planning perspective and give clear guidance on
the circumstances in which state funding of broadband development would be considered
compatible with the Single Market and national socio-economic development objectives.
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Question 6: Do you consider that the issues identified are the main enablers and inhibitors of
NGB developments or are other issues of greater relevance? Who are the key stakeholders
who might be in a position to influence these issues and how might they best do so?

The section covers the issues in broad terms as inhibitors and enablers of investment. It
would be important that this broad assessment be applied to the dynamics of the Irish
communications market so as to guide decisions on the required future regulatory framework.
An important aspect to focus on is the economic and competitiveness imperative for
developing a conducive framework for broadband investment.

Current broadband investment in Ireland is not sufficient to put us among the leaders by
2012. Experience to date and the dynamics of the Irish market suggest that all the required
investments for Ireland to catch-up with leading countries in Western Europe will not be
made by the industry. The fastest speeds widely available in Ireland costs four to five times
more than considerably higher speed (ADSL) services in countries in the leading European
countries. Broadband speeds available here and the capacity of connections to business
premises and homes are obstacles for business development and growth of the knowledge
economy and social inclusion.

As is the case in most other developed countries Ireland is an increasingly services and
knowledge-based economy. Services activities will continue to grow in importance as sources
of employment, exports and wealth creation as Ireland develops its advantages in a range of
business, finance and information related services. Services exports currently account for
almost 45 per cent of total Irish exports and are forecast to reach 50 per cent by 2010 and for
the most part these services are delivered to international markets using the Internet.
Employment growth has been particularly strong in internationally traded services over the
last decade, in particular in financial, computer, software and other data and information
based services.

Manufacturing will continue to make a strong contribution to the economy and exports over
the coming decade as it further restructures towards increased sophistication of processes,
more knowledge-intensive and higher-productivity activities, coupled with increased
servicisation of output and an acceleration in the pace of product and process innovation.

The effective use of ICTs and organisational change will be important for all enterprises to
take full advantage of the international trade opportunities emerging on foot of policy
initiatives at EU level to liberalise formerly protected sectors and in the context of the
implementation of the agreed EU Services Directive, in addition to responding to WTO and
other international agreements to open access to services markets.

Investment in advanced broadband communications networks is increasing significantly in
other countries as both consumers and enterprises are increasing the sophistication of use of
the Internet. These next generation communications networks are increasingly providing
open access and greater levels of interoperability, which are increasing the levels of services
innovation and content generation and spurring the development of new media such as IPTV.
The growing importance of next generation broadband networks that allow voice, video and
data services to converge on Internet Protocol (IP) networks is changing business models for
both communications services providers and content and other providers as each tries to
capture a share of the growing digital sector revenues.
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The evidence internationally is of consumers moving quickly to take-up higher speed services
as they become available across a range of technology platforms from fixed line/DSL, to
cable to wireless. The increasing provision of fibre-optic to small businesses internationally is
driving down the cost per megabit of access to high speed broadband and as a result is rapidly
increasing its share of the market for new broadband subscriptions’.

The explosive growth in mobile broadband and ubiquitous Internet access is giving rise to
new means of accessing and using the Internet and increasing efficiency in the delivery of
existing services and of innovative new services and is bringing a renewed focus on
optimising spectrum use. Mobile broadband roll-out and take-up has been dramatic in
Europe, achieving market penetrations of between 10-20 per cent of broadband subscribers in
Ireland, Sweden and Denmark and over a quarter of subscribers in Austria over the last year
(see chart 6). Spectrum use and management, including spectrum re-farming, together with
continuing innovations in access devices are likely to drive the growth of mobile commerce
and also increase the feasibility of remote working and remote access to on-line services.

Developments in sensors, biometrics and radio-frequency identification (RFID) technologies,
with connectivity enabled over IP platforms, are also opening tremendous opportunities for
‘smart’ and ‘real-time’ management of business processes such as supply chain management
and in the delivery of public services and personal services such as in health and long term
care. Innovations include the greater use of location based services, intelligent transport
systems and technologies for independent living etc.

Developments in ICTs are at the heart of the increasing convergence between technology
fields, for example, underpinning advances in life-sciences research and technological
innovation and pushing boundaries in engineering and materials sciences research.

In addition, ICTs are empowering consumers to both make more informed decisions about
their economic and social choices, to participate in new ways in communities and in society
and through these choices to stimulate innovation, creativity and competition in markets.
Developments in Web 2.0 and Web 3.0 will continue to drive rapid growth in social media,
user-created content, participative web and interactivity between users and the applications
based on artificial intelligence.

Question 7: Are the areas identified the relevant tools available to ComReg for accelerating
NGB investment in Ireland, or could other regulatory levers be as or more effective? What
might be the impact of these activities on both the level and timing of NGB developments?

The discussion document sets out four regulatory areas that can be used to affect investment
in NGB. While there is a strong emphasis on wireless and spectrum, it is essential that equal
regulatory attention is devoted to addressing the key challenge in terms of next generation
broadband in Ireland that is the transition in the fixed network from copper based access to
optical fibre.

7 Point Topic report that new fibre optic connections exceeded cable connections for the first time, with 4.2m
new connections compared to 2.5m new cable broadband connections in Q1 2008.
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Spectrum Policy

Fixed and mobile wireless broadband access are more developed in Ireland than in many
other countries and so wireless has the potential to continue to play an important role in the
development of NGB if operators invest in new wireless technologies such as LTE.

As a general principle, firms are likely to be better at deciding the most efficient use of
particular bands of spectrum than regulators or government. Technology neutral licences for
frequency bands are therefore preferable to prescriptive licences which limit usage of
spectrum to a particular technology. The various moves that ComReg is making towards such
technology neutral licensing, such as opening up the 900 and 1800 MHz bands to 3G and
LTE, are therefore welcomed. The regulatory regime for trial and test spectrum licensing is
also welcome.

In addition, consideration should be given to developing an efficient regime for spectrum
trading to ensure the optimum use of available bandwidth on an ongoing basis. Ireland is one
of the few countries in the EU that does not have rules in place for spectrum trading®.

Open Access to Networks
The discussion document sets out three models for open access to networks.

One of the key concerns of Option B is that the integrated firm with SMP in the wholesale
market can practice non-price discrimination which is often harder for the regulator and other
downstream providers to detect. Non-price discrimination involves the integrated provider
offering better quality of service to its own retail arm than to its competitors.

In an attempt to overcome the problem of non-price discrimination, regulators such as Ofcom
(UK), PTS (Sweden) and AGCOM (Italy) have entered into agreements with the incumbent
operators to ensure the provision of key wholesale inputs under “Equivalent” terms. They
have also agreed various organisational changes in the incumbent operator with varying
degrees of “functional separation”. We understand ComReg has undertaken some initial work
on this issue of Equivalence. However, the use of Equivalence as regulatory tool is not
mentioned in the discussion document as a means of promoting open access to an SMP
network. Similarly, functional separation is worthy of consideration from a market
development perspective and an option that Forfas and the National Competitiveness Council
have previously proposed as a means to encourage investment and competition at the service
layer in the market. Functional separation may also become an exceptional remedy allowable
under the proposed revisions of the New Regulatory Framework currently being considered
by the European Commission and therefore its applicability in an Irish context should be
considered in detail.

Ofcom in the UK attributes much of the success of Local Loop Unbundling (LLU) there to
the effectiveness of Equivalence and functional separation ensuring that Openreach has no
incentive to practice non-price discrimination. With the increase in the number of LLU lines,
operators have invested in advanced forms of DSL (e.g., ADSL2+) to provide higher

® See ECTA Regulatory Scorecard 2008
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bandwidth to customers as a way of competing for business. As noted above, the increased
competition from LLU operators has led both BT and Virgin Media to invest in NGB.

Wholesale access pricing and risk premium

In terms of private sector investment in the market, it is critical that there is a certain and
transparent regulatory regime that enables a return commensurate with the level of risk. In
setting access pricing for next generation networks, therefore, there is a need to tread a
careful path between encouraging investment and preventing re-monopolisation.

A distinction can be drawn between monopoly rents, which a firm earns from exploiting its
monopoly position, and the higher returns a firm can earn from its investment in innovative
technologies. Whilst the former damage consumer welfare and by restricting output and
reducing consumption, the latter come about because firms have invested in new services
which consumers value. The regulatory regime needs to focus on facilitating innovation
whilst preventing abuse of a monopoly position.

The discussion paper identifies a higher WACC being allowed on SMP operators of NGB as
one way of recognising the risk being taken by the operator. However, the risk for operators
remains that it’s “upside” earnings on an investment in NGB are capped, whereas its
downside losses are not.

An alternative approach that may be worth considering is that of “anchor pricing”, whereby
current generation products provided on NGB are subject to the same pricing regulation as on
current generation networks and providers are free to offer genuinely new services at
whatever price they regard as appropriate. Anchor pricing should be further considered for its
applicability in the Irish context as a regulatory instrument to encourage investment.

Infrastructure Sharing

The civil engineering cost of laying infrastructure is generally accepted to represent about 60
— 70% of the total cost of building a network. There is therefore an attraction in allowing or
encouraging infrastructure sharing so that these civil engineering costs can be reduced. In
particular in rural areas, where the cost per household or business is higher than in urban
areas, such arrangements are highly attractive.

The key with infrastructure sharing arrangements from a regulatory perspective is that co-
operation agreements may give rise to co-ordinated anti-competitive effects. They may also
raise barriers to entry to new entrants not part of the initial group of companies sharing
infrastructure. Thus, whilst there are many advantages to infrastructure sharing there are also
potential problems which need careful consideration before it is encouraged.

One aspect of infrastructure sharing that is not covered in the discussion document is access
to existing ducts, both those owned by eircom and by other utilities. Requiring owners of duct
with spare capacity to make that capacity open to other operators can substantially reduce the
cost of building a new network in particular in urban areas. The proposed one-stop-shop for
access to State owned ducting assets and facilities is an important first step towards
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improving the economics for NGB network deployment. The European Commission has set
out guidance on the regulatory issues arising.
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Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being the
appropriate regulatory response in such circumstances, particularly in light of the need to
promote effective competition, innovation and incentivise investment?

The experience internationally is for market led investment and early deployment of NGB to
be focused in urban areas where there is a critical mass of potential users and the deployment
cost per user is relatively low. Whilst such investment has occurred in Ireland only on a very
limited basis, the regulatory framework needs to take a view as to how best to create a
conducive environment for investment and innovation for private NGB investment in the near
to medium term.

Perhaps the greatest need for a collaborative approach will be in some of the gateways and
hubs and regional towns where it is unlikely that more than one firm will be able to invest in
NGB infrastructure, and even then the business case might be uncertain. These areas might
approximate to the European Commission’s “grey” areas identified in its guidelines on state
aid rules. Here rules which allow the sharing of physical infrastructure might encourage two
or more operators to share the cost of building a network and then compete at the service
level for end users.

As mentioned in response to question 7, the most important regulatory response will be to
ensure that there is no co-ordinated behaviour between the sharers of the infrastructure which
raises barriers to entry to other providers. This would probably require that those firms which
have invested in the infrastructure allow access by service providers on a non-discriminatory
basis, whilst allowing the infrastructure investors to earn a sufficient return to encourage the
investment in the first place. As mentioned earlier, this is a difficult balance to strike.
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Question 9: What role has the regulation of investment incentives such as wholesale pricing
to play in stimulating the development of NGB networks?

To support the development of Ireland as a competitive economy, it is vital that investors
operate in a climate where they can keep the rewards of a successful investment. For this to
happen firms need a transparent and certain regulatory environment where incentives to
invest are not distorted by potential ex post behaviour by the regulator. Hence we would be
concerned with the phrasing of this question, in particular the term “regulation of investment
incentives”.

Regulation should only play a role in the event of a market failure which allows a dominant
firm to exploit its position. If the regulator attempts to play too large a role ex ante, then
investment may be deterred and so no market may develop.

However, on the assumption, which may or may not be correct, that there will be a wholesale
provider of NGB with SMP and which therefore might be subject to price regulation, then
clearly regulation of wholesale pricing will affect investment incentives. If prices are set too
low, then the incentive to invest will be removed whilst if they are set too high inefficient
investment may occur.

In paragraph 6.28, the discussion paper suggests that differential pricing might not be
discriminatory if it was associated with an up-front or long term volume commitment. We
would caution ComReg to be careful about allowing differential pricing on such terms. It is
quite probable that only the SMP operator’s own downstream retail business would be
prepared to make such a commitment. Smaller operators may not be in a financial position to
make an up-front commitment and may be concerned about a long term volume commitment,
especially in the current financial climate. This would then mean that only the SMP
operator’s own retail business could enjoy the cost advantages that such commitments bring.
It is for this reason that Ofcom prohibits BT from offering volume discounts on certain
wholesale products.

In paragraph 6.2 it is noted that one of ComReg’s objectives is to create a “supportive and
predictable regulatory environment”. We consider predictability to be essential. An investor
in a genuinely new service faces both demand and technology risk and so would not want to
face regulatory risks as well. One way in which regulatory risk can be reduced is to align the
regulatory cycle with the investment cycle, providing predictability as to potential for
adjustment in the WACC/wholesale pricing regime over time as markets and technologies
develop.

The regulatory approach can help to create the supportive environment it has as an objective
by making commitments to investors not to change the rules over the period needed for firms
to recover their initial capital outlay.
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Questionl 0. Is there a case for allowing a differentiated regulated rate of return for Eircom
in relation to risky NGA investments, and would this in fact be effective in encouraging early
and widespread development of NGB fixed line networks?

When a firm is making an investment decision it will tend to do so either to be able to offer
existing products at a lower cost and so gain an efficiency advantage over its rivals
(productive efficiency) or to develop new products which it believes will give it a competitive
edge (dynamic efficiency). In the former case there is little in the way of demand uncertainty
as existing levels of demand are known. There may however, be some technology uncertainty
if there is a risk that the new technology will not deliver those efficiency benefits. When a
firm invests to create a genuinely new service, then it faces both demand and technology
uncertainty.

For example, were eircom to replace its copper network with fibre to the home, it could offer
the same services, at both wholesale and retail level, as it does today for which the level of
demand is known. Its efficiency gain would come from lower operational cost. However, if it
used the fibre network to offer new services, say 100 Mbps, demand levels would be
unknown ex ante and so the firm would face demand uncertainty.

When considering whether to allow a differentiated WACC, therefore, ComReg should
consider the real level of risk faced by the firm. Simply allowing a higher return for an
existing product because it is delivered over a new technology may encourage inefficient
investment.

One problem with a differentiated rate of return is that it still leaves the regulated operator
only able to earn its cost of capital on the new service, but it still faces the risk if that service
is not successful. In economic terms, if a firm is only able to earn its cost of capital, it earns
zero profit. Faced with a choice of earning zero profit on both services it is indifferent
between the two services and so has no incentive to invest in NGB.

As discussed earlier, one way to overcome this problem and to allow a higher return for
higher risk is anchor pricing. Under this scheme, eircom would be obliged to offer existing
regulated products at existing regulated prices regardless of the technology it uses to deliver
them. However, it would then be free to price new services at the level it sees fit. This
approach has the benefit of protecting wholesale and retail customers from abuse of eircom’s
current dominant position, whilst allowing it to earn positive profits where it is exposed to
demand and technology uncertainty.

If such an approach were considered by ComReg, however, it would have to ensure that the
anchor product set can develop as the baseline quality expected by consumers increases. For
example, when broadband was first launched, the anchor product may have been considered
to be dial-up access. Today a 2 Mbps or even 10 Mbps service may be considered the
baseline, but would need to be continually reviewed as technologies and market take-up
develop. The full range of alternative regulatory means for encouraging and supporting new
and innovative products should be reviewed.
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HEAnet &

IRELANDY'S NATIONAL EDUCATION & RESEARCH NETWORK

Next Generation Broadband in Ireland

Response by HEAnet

Section 2: Next Generation Broadband - What is it and why does it matter?

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do
you believe the market itself will deliver these capabilities, and within what timeframe?

HEAnet, based on our work with other leading European and world-wide research
networks, is convinced that future telecom services in Ireland must be
underpinned by a fibre-optic based open-access infrastructure. This would
provide the optimum platform where available leading to effectively unlimited
bandwidth.

Our client base of 50+ education/research institutions is connected via Ethernet links
at capacities of 100Mbps, 1Gbps and 10Gbps; so far, one is at the top end of the scale,
with others to be upgraded soon. Total access capacity of all institutions has been
doubling approximately every year since records began, and there has been no
reduction in this rate of late. On that basis, we anticipate access capacity at 100Gbps
within three years.
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Within the HEAnet network, we sometimes physically separate functionally different
types of traffic. In general, traffic associated with the “education” function of the
network is aggregated as being due to many thousands of moderate streams of data.
By contrast, some research users need high capacity point-to-point links for specialist
applications. These might include the interoperation of distributed but tightly coupled
high-performance computing and storage systems. For such users, we offer dedicated
point-to-point circuits, originally at 1Gbps, but more recently at 10Gbps. This type of
capacity is not yet available commercially.

The demand for data storage has escalated significantly in recent years. One project
group, e-INIS, has hundreds of Terabytes of storage around the network. These and
other strategic resources must be accessible at high bandwidth and low latency.

We see increasing demand, from institutions big and small, for greater availability and
consequently for more resilience in the access network, as well as in the core. Typical
SLA values are currently 99.9% uptime, but we will be moving to 99.99% for some
clients. These levels of performance and availability are currently not available to
government and the private enterprise sectors.

Aggregation is important for the schools network, which is operated by HEAnet. To
connect all 4000 schools in the country, a range of providers - and of technologies — is
required. Traffic from seven access providers must be aggregated for internal and
onward connectivity and, crucially, for uniform and guaranteed implementation of the
security policy of the Department of Education and Science. Without full central
filtering, it would be extremely difficult and costly to manage this policy. Equally,
the market is not yet in a position to deliver the requisite 25Mbps per primary school
and 100Mbps for secondary schools; we are only in a position to rollout the de facto
range of 2Mbps to 7Mbps in the access network.

Question 2: Do you agree that NGB network deployments can provide a socioeconomic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific
socio-economic goals in mind?
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Yes. Inrecent years, our NBE (National Backbone Extension) programme has
helped to connect many off-campus sites and affiliates to HEIs. In several cases, this
has entailed the deployment of broadband infrastructure in remote regions. The result
is that many outlying facilities are now integrated with campus IT and e-learning
services; this has had a significant impact in terms of outreach and inclusion.



A specific case has been the off-campus sites of several of our academic institutions
in West Galway and Clare. These include academic centres of learning, resource
centres, and research stations (both manned and unmanned). The requisite circuits
were not available from the market, so HEAnet, on behalf of its clients and Udaras na
Gaeltachta together funded the construction of a high-speed (NxSTM-1) wireless
network. This now serves off-campus sites in Galway and Clare, fully integrating
them within the campus LAN service and support infrastructure.

In many ways, the western wireless research and education network resembles
California’s high-performance wireless research and education network (HPWREN —
see http://hpwren.ucsd.edu) in terms of genesis, function and capacity. Both were
built and designed by the academic community in default of market availability, both
are funded by the research/education budgets, and both have STM-1 capacities.

bd 155Mbps FDX 6 GHz FCC licensed
el 155Mbps FDX 11 GHz FCC licensad
m  15Mbps FDX 6 GHz FCC licensed
T 45Mbps FDX 11 GHz FCC licensed
45Mbps FDX 5.8 GHz unlicensed
45Mbps-class HDX 4.9GHz
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~8Mbps HOX 2.4/5.8 GHz unlicensed
~3Mbps HDX 2.4 GHz unlicensed
115kbps HDX 900 MHz unlicensed
56kbps via RCS network

dashed = planned
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Wl © Astronomy science site
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approximately 50 mlles;

Fig 1. HPWREN, California, USA

This network has helped to rectify the digital gradient somewhat in this part of the country.
Market forces were not sufficient to provide the necessary infrastructure, whereas HEAnet
and Udaras na Gaeltachta were able to deliver on this particular socio-economic objective.
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Section 3: Broadband Developments in Ireland

Question 3: How important will cross-platform competition be to the development of
NGB Networks? Do you consider that all broadband platforms are capable of
supporting NGB? In what circumstances might some such platforms be more suitable
than others in providing timely and efficient NGB

For fixed broadband to business, to the institution and to the home, our preference has
been for fibre connections. By virtue of its capacity, and more significantly, because
of the capabilities of optical transmission technology, dark fibre is far ahead of
other technologies in the scale and scope of services it can deliver. This has been
recognised most recently in Australia, where the federal government has taken the
initiative to build a nationwide fibre network at a cost of 25 billion euro — see
http://www.guardian.co.uk/world/2009/apr/07/broadband-internet-australia

Wireless technologies offer alternatives in many locations for point-to-point circuits.
They also enable, in one-to-many mode, the basics of ubiquity and mobility. Our
experience with satellite confirms that it does not meet the requirements for next
generation broadband. Long latency is perhaps the most salient of its shortcomings,
but it is not the only one.

Even without satellite technology, there is scope for healthy intra- and cross-platform
competition. However, conformance with agreed standards and metrics is important,
so that choice is real and inter-operability is not an issue.

Question 4: Do you consider that substantial (both in cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the next 3-5
years? If not, and should a gap occur in comparison to other European countries, what
will be needed to encourage such private sector investment in Ireland?
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By itself, the private sector has not provided the requisite investment on a national
scale, and regardless of the current climate it is unlikely that the business case will
exist in the foreseeable future, in the private telecom sector.

Our own experience with the schools network has shown the need for structural
initiatives. Due to lack of investment, there were large gaps in the physical
infrastructure. This led to a predominance in numerical terms of satellite connections
in the first phase, and this was a frustration for many and an inhibitor of uptake and
progress in primary schools in particular. Access to fibre-optic based infrastructure
on a scale needed for our higher education and research networking, and indeed for



the development of NGB networks, is limited in the current market and this situation
is unlikely to improve if we must rely on private sector led investment.

The practice of public-private partnership (PPP) has potential for the next generation
broadband. It has had significant impact on the roads infrastructure, in cases where it
was well planned and managed. Tax reductions and other incentives also have a role
to play. The Australian initiative (see above and see also
http://www.guardian.co.uk/world/2009/apr/07/broadband-internet-australia) of state
development followed at a later stage by selling assets to the commercial sector,
should also be borne in mind.

Section 4: International Approaches on Next Generation Broadband

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions
safeguard the development of competition?

V0.3

It is not clear that deference to competition is not carried too far in some cases, to the
detriment of the development of NGB services. At a national level, for instance,
utilities such as ESB, CIE and An Bord Gais have been used by the State and by the
private sector to leverage the rollout of dark fibre at a macro level. At a metro level,
the State's franchise has been used to deploy dark fibre in certain urban areas. More
generally, though, local authorities, which have the greatest domestic ubiquity, have
been reluctant to take any meaningful initiative here.

It would seem entirely appropriate for the State to intervene as it has successfully
done in the instances above, since Ireland as a whole would be the beneficiary in
terms of the economy, foreign direct investment, education and Ireland’s reputation of
having the fibre based infrastructure to delivery the ICT needs for a modern economy.

The open access approach could extend the remit of e-Net to roll out fibre to pass a
target percentage of homes. Moreover, at a national level, there is already demand for
managed services from e-Net to include backhaul and interconnection of the MANSs.
At the same time, uptake must also be incentivised at consumer and provider levels.

There needs to be a change in position with the configuration of the previous
incumbent as the operator with significant market power (SMP), if we are to improve
competition in the marketplace. This should be functionally split into wholesale and
retail operations, so that wholesale fibre will be more readily available nationwide in
the commercial market.



Section 5: Next Generation Broadband Enablers and Inhibitors

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who are the
key stakeholders who might be in a position to influence these issues and how might
they best do so?

The enablers and inhibitors identified in the discussion paper are indeed salient. We
would see geography or demography — however one wants to consider it — as a major
inhibitor. The lack of business cases in many areas adds to the digital gradient.
Existing and new methods of encouraging private sector investment are needed.

Other drivers to be considered, such as:

e HEAnet, as the national education and research network, has been central to
network research and development in the past decade. It has delivered gigabit
service to its member institutions around the country, and has helped to
stimulate the Internet market. This role needs to be sustained as the new
broadband evolves.

e Cloud computing and storage, as enablers of low entry cost and scaled access
to IT resources for domestic and business markets

e Developments such as e-goods and e-services, use of sustainable power and
cooling, reduction of greenhouse gas emissions through teleworking and
videoconferencing can provide synergies and drive the green agenda.

e There are barriers due to market segmentation, product differentiation, and the
lack of trust model for recognised authentication. The need to consider single
sign-on, with a scalable model for federated access, must be considered, and
with it the area of identity management.

Key stakeholders in the years ahead will continue to be ComReg itself, as well as the
Department of Communications, Energy and Natural Resources, IBEC-TIF as the
collective voice of the industry, INEX on the operational side, and the government as
a whole, which as stated, would be a key beneficiary.

V0.3 7



Section 6: The Role of Regulation in Facilitating Next Generation Broadband
Development in the Irish Market

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as or more
effective? What might be the impact of these activities on both the level and timing of
NGB developments?

The role of ComReg is a positive and important one. It has seen the importance of
communicating with industry. Closer and more interactive cooperation with the
market should be developed, in addition to the more formal channels of publishing
position papers and inviting input. For instance, focussed workshops with TIF would
provide a one-to-many channel that could leverage the collective expertise of the
industry.

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being
the appropriate regulatory response in such circumstances, particularly in light of the
need to promote effective competition, innovation and incentivise investment?

Yes, there is a role for collaborative industry approaches in operational terms. And
yes, sharing of infrastructure will be a vital part of the equation. We would iterate the
need to give effective recognition to the two separate functions of the SMP, and thus
enabling to give the market access to national infrastructure.
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Question 9: What role has the regulation of investment incentives such as wholesale
pricing to play in stimulating the development of NGB networks?

This is a very important to optimising the market for technological advance. It is all
the more important in a small country like Ireland, where the telecoms industry is
more exposed to external forces with different agendas that NGB in Ireland. The
European Commission can sometimes manifest itself as such an external force, and
we need to make sure that their rulings make sense in the Irish context.

Question10: Is there a case for allowing a differentiated regulated rate of return for
Eircom in relation to risky NGA investments, and would this in fact be effective in
encouraging early and widespread development of NGB fixed line networks?

There is a case, provided Eircom functions are separated, and their wholesale and
retail operations are split.

31° August 2009
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Hutchison 36 Ireland Limited
3 Floor,

6-10 Suffolk Street,

Dublin 2

Ms Marie Cussen

Commission for Communications Regulation

Irish Life Centre

Lower Abbey Street

Dublin 1

BY REGISTERED POST AND EMAIL: marie.cussen@comreg.ie

1 September 2009

Dear Marie
SUBMISSION RE: COMREG 09/56 NEXT GENERATION BROADBAND IN IRELAND

Hutchison 3G Ireland Limited (*H3GI") welcomes the opportunity to respond to ComReg's
discussion document “Next Generation Broadband in freland — Promoting the timely and efficient
development of high speed broadband infrastructure and services”. As the fastest growing
provider of mobile broadband in Ireland (with in excess of 160,000 mobile broadband
customers), the first company to launch mobile broadband in Ireland and the winner of the
National Broadband Scheme, H3Gl believes that it is well placed to comment in respect of Next
Generation Broadband in Ireland and ComReg’s document.

H3GI believes that ComReg needs to compensate other operators, apart from eircom, for the
risks involved in Next Generation Broadband in Ireland eg indefinite 3G licences (as
recommended in the final Digital Britain report'). Otherwise, ComReg will create an unfair
playing field in favour of eircom and replicate eircom’s current dominance in the wholesale
broadband market in a Next Generation Broadband environment. Please see attached
responses to ComReg's consultation questions.

Yours sincerely

/f.-l c’! g O

MAR Hilzdi’SHEs
Head of Regulatory

! http://www.culture.gov.uk/images/publications/digitalbritain-finalreport-jun09. pdf.
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ANNEX

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do
you believe the market itself will deliver these capabilities, and within what timeframe?

Over the next 3 to 5 years, H3Gl believes that businesses and consumers will demand:
1.  Arange of speeds, from 1 MBps to 25 MBps;

2.  National coverage; and

3.  Sufficient capacity.

This is based on the current Irish and global economic outlook, international experience of Next
Generation Broadband, as set out in ComReg’s discussion document and customer knowledge
and experience. H3GlI believes that the market will meet these demands within this timeframe.

Question 2: Do you agree that NGB network deployments can provide a socio-economic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific
socio-economic goals in mind?

Yes, H3GI agrees that Next Generation Broadband network deployments can provide a socio-
economic benefit. However, H3GI does not believe that the socio-economic benefit of Next
Generation Broadband is clear at this stage. It is therefore not possible to identify the greatest
beneficiaries. The policy framework should explicitly favour the development of Next Generation
Broadband in Ireland. This is because of the importance of Next Generation Broadband to
Ireland’s international competitiveness. The policy framework should explicitly favour the
development of Next Generation Broadband in Ireland with the following socio-economic goals in
mind: (i) the promotion of competition; (ii) the promotion of the interests of users; and (iii) the
development of the internal market.

Question 3: How important will cross-platform competition be to the development of NGB
Networks? Do you consider that all broadband platforms are capable of supporting NGB?
In what circumstances might some such platforms be more suitable than others in
providing timely and efficient NGB

Cross-platform competition will be vital to the development of Next Generation Broadband.
Mobile technology is capable of supporting Next Generation Broadband. Given the costs of
rolling out fixed Next Generation Broadband to rural areas, mobile technology will be more
suitable than fixed technology in providing timely and efficient Next Generation Broadband to
rural areas.
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Question 4: Do you consider that substantial (both in cost and coverage terms) private
sector led investment in the development of NGB networks is likely over the next 3-5
years? If not, and should a gap occur in comparison to other European countries, what
will be needed to encourage such private sector investment in lreland?

H3Gl does not believe that it is possible to identify at this stage whether substantial private sector
led investment in the development of Next Generation Broadband networks is likely over the next
3 to 5 years. Please see the answer to question 5.

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions
safeguard the development of competition?

Generally, the following approaches would be appropriate in stimulating Next Generation
Broadband roll-out in Ireland:

1. Providing the private sector with access to Government owned infrastructure.
2.  Opening up access to bottlenecks in privately owned infrastructure.

3. National certification schemes and public information campaigns to allow consumers to
check network coverage (and suppliers) in their area.

4. Making certain Government funded services available online (e-health, e-education) and
encouraging similar private sector enterprises to do so.

5.  Regulatory authorities generally facilitating the promotion of competition by opening up
access to bottleneck infrastructures operated by dominant operators.

6. Companies themselves opening up their networks and providing services on a wholesale
basis to other parties.

7.  Companies (including local municipalities) entering into joint ventures to build networks in
order to share the risks of making the required investments. Such networks are then
opening up voluntarily to other parties on a wholesale basis and provide non-discriminatory
access.

In the event of market failure, the following approaches would be appropriate in stimulating Next
Generation Broadband roll-out in Ireland:

1.  Investment either in terms of funding (fully or co-financing) or loans for infrastructure
development, in some cases in return for the creation of an open access network.

2. Availability of tax relief's for private sector led investment.
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3. Demand aggregation initiatives whereby communities are brought together to create the
critical mass required to encourage private sector Next Generation Broadband
development.

4. Regulatory authorities approaches on the level and type (if any) of wholesale pricing
regulation taking into account the degree to which SMP players open up their networks.

5. Regulatory authorities examining if and how Next Generation Broadband risks can be
factored into wholesale pricing of Next Generation Broadband services.

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who are the key
stakeholders who might be in a position to influence these issues and how might they
best do so?

H3Gl considers that the issues identified are the main enablers and inhibitors of Next Generation
Broadband developments. The private sector, Government, ComReg and consumers are the
key stakeholders who might be in a position to influence these issues. Please see our comments
in the covering letter accompanying this annex.

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as or more
effective? What might be the impact of these activities on both the level and timing of
NGB developments?

Yes, the areas identified are the relevant tools available to ComReg for accelerating Next
Generation Broadband investment in Ireland. However, as Next Generation Broadband
developments are unclear at this stage, it is not possible to identify what might be the impact of
these activities on both the level and timing of such developments.

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being the
appropriate regulatory response in such circumstances, particularly in light of the need to
promote effective competition, innovation and incentivise investment?

Where possible industry should agree open access to SMP operator Next Generation Broadband
networks. Infrastructure sharing will be critical for early deployment of Next Generation
Broadband in Ireland. ComReg and the Competition Authority should continue to enforce
competition law. ComReg should continue to ensure access under the European Communities
electronic communications regulatory framework. In the absence of market failure, it should not
provide eircom with any ‘risk premium’.
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Question 9: What role has the regulation of investment incentives such as wholesale
pricing to play in stimulating the development of NGB networks?

In the absence of market failure, ComReg should not provide eircom with any ‘risk premium’.
Question10: Is there a case for allowing a differentiated regulated rate of return for Eircom
in relation to risky NGA investments, and would this in fact be effective in encouraging
early and widespread development of NGB fixed line networks?

Please see the answer to question 9.
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Next Generation Broadband
Imagine Communications Group Response to the Discussion Document
1. Introduction

Imagine welcomes this opportunity to contribute to the debate about how best NGB
networks and services can be delivered in Ireland.

2. Imagine Response

Question 1: What speeds and other quality of service parameters will be
demanded by businesses and consumers over the next 3 to 5 years? Please explain
your reasoning. Do you believe the market itself will deliver these capabilities
and within what timeframe?

Irish business and consumers are demanding access to real broadband to-day. This is not
being delivered by the existing solutions that are prevalent in the market.

By way of example, Imagine recently assessed 4000 lines for coverage and DSL line speed.
Of this sample, 34% could not get DSL broadband, 50% of lines could not get more than
3Mbps broadband and 70% could not get more than 6Mbps. This indicates to us that there
is a serious issue regarding line quality that cannot be easily resolved.

Experience of mobile broadband is not much better. In the UK a recent survey from
Broadband Genie has shown that just 11.5% of consumers are satisfied with their mobile
broadband speeds. Given that mobile broadband propositions in Ireland are based on
similar technology, such trends can be expected to emerge in this market.

In our view, genuine broadband speeds of 10-20Mbps will be demanded by Irish businesses
and consumers in the next 5 years. However, do not believe that current technologies being
deployed in the market will be capable of meeting this demand leading to frustration among
users.

Imagine believes that WiMAX offers a genuine opportunity to address this emerging gap in
customer requirements:

e WiMAX is available to deploy to-day with relatively small incremental investment.
e Spectrum is available and allocated to for WiMAX deployments to-day

e Imagine’s wireless network has in excess of 70% population coverage in Ireland. This
network can be readily and speedily upgraded to provide WiMAX services

e Existing networks are unable to provide for existing needs, let alone emerging
requirements for broadband.

e Quality of Service is also being demanded by customers as the fusion between
Internet technologies and telephony becomes a reality. QOS is increasingly also
being demanded by customers as the fusion between Internet technologies and
telephony becomes a reality. Customers want all the advantages of Internet
integrated telephony packages while maintaining toll quality. This is only achievable



by implementing QOS particularly on contended or shared internet connections.
Video demand and Secure VPN demand is also driving other required levels of QOS
which need to be implemented particularly on these shared and contended section
of any network.

Imagine believes that Wimax with its inherent 5 levels of QOS meets todays demands for
customer demands with capacity for extra levels for future deployment of QOS hungry
application types."

Question 2: Do you consider that NGB network deployments can provide a
socio-economic benefit? If so, who are likely to be the greatest beneficiaries and
why? Should the policy framework explicitly favour the development of NGB in
Ireland, and with what specific socio-economic goals in mind?

Advanced telecommunications services have been shown to promote quality of life
improvements through improved social inclusion, education benefits, and income and
wealth enhancements. Next Generation Broadband networks are also agents for social
inclusion and for improving access to education and other social services. As such they can
be shown to offer maximum benefits to lower socio-economic groups.

In particular, the availability of NGB networks will help to improve IT literacy throughout
Ireland. This is particularly important to ensure that Ireland remains an attractive location
for inward investment from technology-oriented multinationals as well as fostering local
innovation.

Question 3: How important will cross-platform competition be to the
development of NGB Networks? Do you consider that all broadband platforms
are capable of supporting NGB? In what circumstances might some such
platforms be more suitable than others in providing timely and efficient NGB?

Cross platform competition is essential to ensure that there is a market-based incentive for
firms to develop next generation capabilities.

Imagine believes that WiIMAX is the most suitable platform for providing NBG in Ireland.
WiMAX builds on the unique success of fixed wireless technologies in this market and will
enable Ireland to become a success story for the development of next generation wireless
broadband services in Ireland.

In our view WiMAX offers the only viable option for rapid deployment of next generation
broadband to a wide spectrum of population in Ireland, and not just in high density pockets.

Imagine’s wireless network covers >70% of the population. €60m of investment has been
sunk to date building a core network, access network infrastructure, management systems,
expertise, and a customer base. This can be upgraded readily to WiMAX with an
incremental investment.

Question 4: Do you consider that substantial (in both cost and coverage terms)
private sector led investment in the development of NGB networks is likely over



the next 3-5 years? If not, and should a gap occur in comparison to other
European countries, what will be needed to encourage such private sector
investment in Ireland?

Imagine does not expect significant development of NGB networks in Ireland in the next 3-5
years from the main fixed and mobile networks providers.

On the fixed side, any NGB deployments are likely to be concentrated on limited urban areas
where there are competitive factors at play between cable and fixed line providers.

On the mobile side, it is unclear that investment in LTE will materialise within a 5 year time
horizon. In our view it is more likely that mobile providers will incrementally invest in HSPA
technology it is unlikely that Ireland will see LTE deployment in the next 5 years.

WiMAX deployment should be supported through release of appropriate spectrum. This has
already happened through recent FWALA allocations and this will help to ensure that
WiMAX helps to fill the gap between Ireland and other European countries.

Question 5: In what circumstances would any of the above (or other) approaches
be appropriate in stimulating NGB roll-out in Ireland? How might such
interventions safeguard the development of competition?

A number of the listed options may be of interest to operators that are developing NGB
platforms in Ireland. Some of the options that may be worth exploring further are the
development of Government as ad advanced customer of such networks, availability of
development financing, and tax relief for users.

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as or
more effective? What might be the impact of these activities on both the level
and timing of NGB developments?

ComReg should ensure that spectrum necessary to provide high quality next generation
broadband service is provided to operators that have demonstrated that they are actively
deploying next generation services throughout Ireland and are providing a significant input
into development of the national telecommunications infrastructure.

Question 8: Do you see a role for collaborative industry approaches in seeking to
agree wholesale models for open access to SMP operator NGB networks? Will
infrastructure sharing be critical for early deployment of NGB in Ireland? What
do you see as being the appropriate regulatory response in such circumstances,
particularly in light of the need to promote effective competition, innovation and
incentivise investment?

Cost efficiencies are essential to ensure that NGB networks will be developed in Ireland.
Infrastructure sharing among operators should be encouraged where possible to ensure
costs are reduced.



Question 9: What role has the regulation of investment incentives such as
wholesale pricing to play in stimulating the development of NGB networks?

Wholesale pricing should be maintained to ensure there is adequate competition in any
deployed Next Generation Broadband networks. A vibrant wholesale model is to be
encouraged for all Next Generation Broadband platforms including fixed and wireless.
Imagine supports the provision on open-access networks and intends to ensure that its
WIiMAX services are available to wholesale providers on a reasonable basis.

Question 10: Is there a case for allowing a differentiated regulated rate of return
for Eircom in relation to risky NGA investments, and would this in fact be
effective in encouraging early and widespread development of NGB fixed line
networks

Development of NGB networks should not be at the expense of a competition. A rate of
return should be set that ensures that competition can be further enhanced for NGB
services.
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Ireland Offline'

We would like to observe that we find it very difficult to approach this document as it
appears to proceed from the core assumption that there are no NGN assets in the state.

There are a number of operational NGN networks already , particularly the ESB and eircom
core .

Yet no data is forthcoming on their operation and traffic growth and on the advantages that
appertain to their being operational .

We have had an operational NGN in Ireland for 6 years ....surely we must have learnt
something from that and from which we can push its advantages closer to all stakeholders.

Because of this that the consultation appears to be a greenfield exercise where a greenfield
exercise is not appropriate in this instance . In fact it is quite infuriating at times .

Consultation.

Question 1: What speeds and other quality of service parameters will be demanded by
businesses and consumers over the next 3 to 5 years?

Please explain your reasoning. Do you believe the market itself will deliver these capabilities,
and within what timeframe?

Irelandoffline . We believe universally or near universally available speeds should be in the
region of 25Mbs or greater, with at least 10Mbs upload , tail length permitting .

Furthermore Net Neutrality is an important concept . That is often ignored. Operators should
allow any IP protocol on their systems and should not prioritise one protocol over another or
shape arbitrarily .

The market can never realistically deliver these speeds as the market in Ireland is very
underdeveloped. We have waited 10 years for LLU which still does not function smoothly as
an industry process.

The only possible way anything like these speeds is through government intervention in the
market as is clearly seen in most other developed countries where NGN have been deployed
and through clear sighted regulation.

We also feel that Comreg should have bitten the bullet and stated outright that NGN is
Ethernet ...which it is . Comreg should also have pointed out that there is a great deal of
unanimity in the industry on Core Ethernet and its workings but that there is some
disagreeement and a consequent protocol was on Metro and Last Mile segments .

Furthermore we believe that Comreg has to state what infrastructure it envisages pushing
nearer the end customer to achieve these speeds and state how long the metro and last mile

! Note: The response was provided directly in and email but has been transferred into a document format for
ease.



uncertainty may be allowed to last before a decision is made . It will certainly be a live issue
over the the next 3-5 years but should be put to bed by then .

Question 2: Do you agree that NGB network deployments can provide a socio-economic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific
socio-economic goals in mind?

Irelandoffline . NGB is less costly than traditional SDH and Docsis deployment , being
simple ethernet . As Comreg is still struggling with basic competition 101 issues and with
industry matters we feel that socio economic goals may be too abstract for Comreg until
some clarity and vision is apparent in their approach to fundamental competition and to its
delivery .

Question 3: How important will cross-platform competition be to the development of NGB
Networks? Do you consider that all broadband platforms are capable of supporting NGB? In
what circumstances might some such platforms be more suitable than others in providing
timely and efficient NGB

Irelandoffline . Through pushing a state owned and fully lit NGN network to within 50km of
each citizen over the period in question . This extension of backbone allows easy entry to the
market nationwide. At present the only meaningful competition is coming from Cable which
is an urban technology with spotty availability .

Final mile technology normally delivers an ethernet layer to a core , it is somewhat irrelevant
what that is of what encapsulation is performed .

Question 4: Do you consider that substantial (both in cost and coverage terms) private sector
led investment in the development of NGB networks is likely over the next 3-5 years? If not,
and should a gap occur in comparison to other European countries, what will be needed to
encourage such private sector investment in Ireland?

Irelandoffline . Functional separation of the eircom retail and wholesale functions.
A clear and unambiguous regulatory environment

The lack of such an environment , together with patchy rollout of NGN assets such as
ESB/Aurora fibres and pops, is the chief structural deficit now as it was 5 years ago .

Question 5: In what circumstances would any of the above (or other) approaches be
appropriate in stimulating NGB roll-out in Ireland? How might such interventions safeguard
the development of competition?

Irelandoffline . Extending state owned NGB networks ( ESB/ IE / Bord Gais to within 50km
of each citizen to a local handover point. A stated objective to get it to 30km within 5-7 years
would also be a help .

All fibre assets in the state (private and publicly owned) be joined up into one overall
network and with NGN interconnect and transparent end to end operation .

If these were achieved over the next 3-5 years it would be wonderful , sadly they are not even
envisaged by Comreg ,



Question 6: Do you consider that the issues identified are the main enablers and inhibitors of
NGB developments or are other issues of greater relevance? Who are the key stakeholders
who might be in a position to influence these issues and how might they best do so?

Irelandoffline . Equipment makers and different ethernet protocols and interoperabilit issues
. They are currently in a spat over MPLS/PBBTE which is likely to resolve itself shortly .
This leads to clarity of standards from which investment may be planned .

Question 7: Are the areas identified the relevant tools available to ComReg for accelerating
NGB investment in Ireland, or could other regulatory levers be as or more effective? What
might be the impact of these activities on both the level and timing of NGB developments?

Irelandoffline . Comreg cannot blissfully sit on a fence for ever. It has to lay down standards
and aspirations and hard targets and not to wallow in permaconsult . The fluffy aspirational
nature of this consultation with no reference to standards ....not even ethernet ....leaves us in a
position where we are eying up the starting gate but not actually entering it .

Question 8: Do you see a role for collaborative industry approaches in seeking to agree
wholesale models for open access to SMP operator NGB networks? Will infrastructure
sharing be critical for early deployment of NGB in Ireland? What do you see as being the
appropriate regulatory response in such circumstances, particularly in light of the need to
promote effective competition, innovation and incentivise investment?

Irelandoffline . Where else does meaningful employment generating and employment
maintaining competition in Ireland come from ( paltry as it is) , certainly not from LLU .

Early NGB deployment in Ireland was achieved years ago by carriers who use ESB fibre .
Surely some lessons have been learnt from that by now ???? Yet we are being asked to
model a model that exists ....and which should be extended further and maybe improved .

Question 9: What role has the regulation of investment incentives such as wholesale pricing
to play in stimulating the development of NGB networks?

Irelandoffline . A key role but Comreg have not chosen to share any real vision of this role
with anybody , have they ??? . What have other countries done ???

Question10: Is there a case for allowing a differentiated regulated rate of return for Eircom
in relation to risky NGA investments, and would this in fact be effective in encouraging early
and widespread development of NGB fixed line networks?

Irelandoffline . There is , again the vision thing would be useful and we should have some
idea of whether these deployments would be universal or merely designed to compete in
cities with cable . We feel that such an approach cannot work in teh absence of functional
separation in any case.
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Irish Rural Link became involved in trying to address the disadvantaged situation of rural
areas regarding broadband because over the past number of years many rural community
groups have been hugely frustrated by the failure to make broadband available in rural areas.
However, they have also been frustrated by the apparent lack of a coherent leadership and
'voice' on rural broadband and ICT issues. The idea behind Connect Rural Ireland, an
initiative of Irish Rural Link, was to give rural communities a vehicle to campaign on rural
broadband and other rural ICT issues. At all times Irish Rural Link attempts to be neutral in its
approach and consider a wide range of views with the ultimate aim of delivering an efficient,
future proofed, equitably priced broadband product for all rural areas.

IRL accepts that the combination of a large, dispersed rural population and the sale of
Eircom's fixed line business presented a unique set of challenging circumstances for
addressing the broadband situation in rural areas. However IRL do not consider the National
Broadband Scheme adequate, these are outlined in our analysis of the Scheme “The Good,
the Bad and the Inadequate”. While wireless and other solutions have a role to play,
particularly in isolated rural areas, high quality NGB will have to be based on a fibre cable
network reaching throughout the country.

Next Generation Broadband has a key role to play in helping to secure the economic and
social future of this country and in delivering balanced regional development. The social
benefits of a genuine national high speed infrastructure as well as the implications of an
expanding digital divide cannot be ignored. The condition of the existing fixed line provision to
the residential sector is a factor in delivering NGN broadband. This will require sustained
Government back haul and last mile investment.

In order to ensure our International competitiveness, create and maintain jobs in rural areas
and achieve balanced regional development we must meet the rural broadband standards
achieved in other countries outlined in the Discussion Document.

Job Creation, SMEs and Tourism

The digital divide must be embraced as a critical obstacle to the fair and balanced
development of the economy and society in significant parts of our island. The digital divide is
a serious impediment to job creation, SME development and a balanced society that has
equal access to services. There must be a commitment to helping meet the broadband
demands and expectations of the Small and Medium Enterprise/tourist sectors in rural areas.

The Government’s vision for Ireland’s future economic growth “Building Ireland’s Smart
Economy” (2008) aims to build a “digital services export economy which will only require a
high speed broadband network, a renewable electricity supply and our own ingenuity to
succeed”. Rural Ireland’s ability to contribute to this smart economy is severely constrained by
the lack of broadband and IRL do not believe the NBS will allow rural SMEs fully realise their
potential. Next Generation Broadband will also present opportunities to reduce greenhouse
gas emissions via teleworking. It is disingenuous to suggest that the NBS will allow rural
businesses to compete on a level footing with other businesses currently served by
broadband in Ireland and beyond. This is a major concern in view of the competitive
disadvantage rural businesses have suffered historically.

Irish Rural Link are concerned that rural Ireland will be left behind in the “Knowledge Society
Strategy” promised by the Government by mid-2009 as rural Ireland lacks the high speed
broadband allowing rural areas to further Ireland’s enterprise, educational and environmental
objectives. “Building Ireland’s Smart Economy” describes broadband as “a key enabling
infrastructure for the knowledge-intensive services activities on which future prosperity will

Irish Rural Link, Moate Business Park, Clara Road, Moate, Co. Westmeath 1
Tel: 090 6482744 | Fax: 090 6481682 | email: info@irishrurallink.ie | Web: www.irishrurallink.ie

Irish Rural Link
Nasc Tuaithe na hEireann



increasingly depend”. “Building Ireland’s Smart Economy” also outlines a number of supports
for SMEs and reiterates the Government's commitment to “continue to provide the best
possible range of supports through these [public] agencies while removing barriers to
business start-ups where they exist”.

“The Framework for a Pact for Stabilisation, Social Solidarity and Economic Renewal” agreed
with the Social Partners in 2009 restates the importance of entrepreneurship and business
start-ups to the changing Irish economy. IRL are of the opinion that rural based businesses
and entrepreneurs cannot fully benefit from any supports or contribute to national prosperity if
they are forced to make do with an inadequate rural broadband service.

More emphasis must be put on laying down passive infrastructure (e.g. civil engineering
works such as ducts, and other network elements such as dark fibre. Indeed much dark fibre
is already available and unused at present) including synergies with energy, transport and
water networks. IRL believe these have been ignored in favour of ‘quick fix’ solutions in the
past.

Fostering and Harnessing Local Communities to Deliver NGB

Allowing local communities a greater role in enabling their local exchange needs to be
available as an option in the delivery of effective broadband, based on the experiences of the
people on Bere Island.

In 2006 the community - aware of Eircom’s delay in deciding to enable their exchange and
mindful of the constraints of alternative technologies due to the local topography - decided to
explore the possibility of enabling the local exchange. When looking at the possibility of
delivering broadband by enabling the local exchange a number of factors had to be
considered. These included: the condition of the main line linking the exchange with the
outside network, the amount of technological upgrading required on the exchange itself and
the upgrading of the network and the strengthening required of the service to the individual
houses and businesses in the area.

A proposal was put to the Enterprise Board to seek funding and this resulted in a commitment
of 50% funding to support the initiative. The case put forward to the Enterprise board
highlighted the benefits of this type of broadband for the area with its unique topographical
constraints augmented by the fact that both the tourist and business sectors operating in the
area would benefit greatly from an effective broadband service in the area.

The broadband Director within Eircom was then contacted regarding the proposal and a
commitment to complete the work together with an initial estimate of €90000 was received.
The community has identified the lack of a template or model for allowing this type of
‘community enabling’ as a significant barrier. The necessary work to complete the work was
less than initially anticipated and the final bill for the project was actually €14000, i.e. €76000
less than the original estimate.

Because the local exchange is now enabled the islanders can now choose from the many
server providers that can operate on the phone-line network. A variety of high quality,
competitive deals are available to the islanders. True broadband with speeds of 7mb is now
available.

The Bere model also addressed the issue of how far broadband was available from the
exchange. This has been maximised by inserting a sub-station (mini-exchange or mini-RSU)
along the line allowing those more distant from the exchange to receive quality broadband.
The ADSL loop extender or ADSL repeater is a device that a telephone company can place
midway between the subscriber and central office to extend the distance and increase the
channel capacity of their DSL connection.

With something of the order of over 200 exchanges left to enable in Ireland the option to
replicate the Bere model should be available to rural community’s bases on the merits and
cost effectiveness of this model.
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Mini RSUs

With regard to mini exchanges/RSUs, there is a lack of knowledge amongst local
communities whose local exchange is enabled but who are too distant from the exchange that
such a unit might address the issue. If a number of people can benefit from the service a
scheme whereby they are allowed install the mini RSU should be developed. Information, as
well as regulatory permission, is vital here.

Advancing this cooperative model will require a ringfenced fund dedicated to provide the
partial (or whole) cost of upgrading exchanges or providing mini RSUs.

Role of Regulator

Irish Rural Link are concerned that the current regulatory approach does not do enough to
ensure broadband operators deliver the speeds (and crucially high quality service) they
advertise. Also IRL are concerned that a Dublin-centric approach, neglecting the broadband
needs of the rest of the country damages balanced regional development.

References
Irish Rural Link (2009), The Good, the Bad and the Inadequate: Irish Rural Link’s Evaluation
of the National Broadband Scheme, available at
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Introduction.

The ITU defines NGN in Recommendation Y.2001 as follows:

“Next Generation Network (NGN): a packet-based network able to provide
telecommunication services and able to make use of multiple broadband, QoS-enabled
transport technologies and in which service-related functions are independent from
underlying transport-related technologies. It offers unrestricted access by users to different
service providers. It supports generalized mobility which will allow consistent and ubiquitous
provision of services to users.”

This is a very loose definition and Magnet Networks believes what constitutes NGN would
be:

1. It’s a packet based network — This means based on IP transport and control
mechanism and possibly MPLS.

2. The networks QOS enabled in order to provide differential treatment to the mix of
various protocols.

3. Envisioned to replace the legacy PSTN networks providing the current telephony and
fax services.

4. Capable of providing equal-access type of access — for example ISP A owns the

physical infrastructure connecting the end customer, and multiple other ISP (B, C, D)
provide the actual services — ISP B the internet access, ISP C the voice service and
ISP D the TV service. ISP B, C, D are utilising the ISP A NGN network.

In summary when you hear NGN network you should imagine a network where all possible
telecommunication services (internet, voice telephony, IPTV, VPNS and all other) are all
transported over a converged IP/MPLS core which is providing differentiated quality-of-
service treatment according to the priority of the services. This allows the operator to
maintain a single backbone network and decommission the old legacy PSTN and any other
overlay networks, thus optimizing the maintenance costs, to provide equal-access access to
third-party providers.

In this sense Magnet Networks believe that the speed of any communication link per se
cannot qualify the link as NGN-ready or enabled.

Section 2:Next Generation Broadband — What is it and why does it matter?

Question 1: What speeds and other quality of service parameters will be
demanded by businesses and consumers over the next 3 to 5 years? Please
explain your reasoning. Do you believe the market itself will deliver these
capabilities, and within what timeframe?

i. Speeds
In 2006 the fastest asymmetrical business broadband offering available from the
Incumbent Telco was SMb/512kp' now its 24Mb/IMb. Thus the increase in 3 years is on
average 500% which would lead us to believe that in 3 years times the speeds being
offered by the incumbent will be around 100MB.

Based on our experience of customers requirements, Magnet Networks would see that the
30Mbps and 100Mbps or greater would be required in 3-5 years time. Utilising the OECD

" http://www.forfas.com/media/forfas061130 broadband_performance.pdf
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Communications Outlook 2009% which states at Page 106 “the speeds offered in 2005 are
no longer available from operators in 2008, it must deduced that current offers will not
be available in 2012 thus 24/1 will not be acceptable to 2012 customers.

ii. Quality of service
Magnet Networks see reliability and consistent uptimes together with quick repair and
response time as important parameters and would be something demanded by business
going forward. Ease of switching is an important quality of service parameter as in the
mobile sphere it takes on average 2 hours to transfer and thus people can’t understand
how it can take weeks not hours for a phone line to be transferred from one provider to
another. As we live in an ‘on demand’ age people are expecting an on demand service.

iii. Market Delivery
Speeds may be market driven but reliability on a backbone that is owned by an SMP will
require a strong regulatory hand to ensure KPI’s and SLA’s are strictly enforced. Speeds
will be driven by bandwidth demand due to media and new applications however, if there
is a failing backbone these speeds and quality of service requirements will not be
delievered. It is now upon the regulator to insist a minimum quality of service through
SLA’s and KPI’s.

iv. Timeframe
This is a moveable feast. Magnet Networks cannot see any of these speeds or quality of
service issues being implemented in the short to medium term due to the slow movement
of eircom to implement new processes.

From Magnet Networks experience in the LLU sphere it is very difficult to see any
development in NGN due to the lack of development in the LLU marketplace. In order
for NGN to develop regulation needs to dramatically change.

Question 2: Do you agree that NGB network deployments can provide a socioeconomic

benefit? If so, who are likely to be the greatest beneficiaries and why?

Should the policy framework explicitly favour the development of NGB in Ireland, and

with what specific socio-economic goals in mind?

I. Socio-economic benefits

Socio economic benefits will be provided due to higher speeds which, ensures
more convergence of products i.e. on line procurement, ordering and e-
commerce activities. High speeds also allow home working as well as online
medical services in rural areas. High speeds also ensure that there is greater
communication and easier interfacing with services including medical, mental
health services and government departments. Businesses can benefit from
conference calling and home workers which feeds into lowering people’s
carbon footprint feeding into a whole ‘green agenda’ currently advocated by
the government.

ii. Beneficiaries
Initially it is only cost effective to upgrade or install NGB in higher density
areas thus urban dwellers will be the main beneficiaries. As time goes on it
will trickle out into the fringes. This can be evidence by the location of
unbundled exchanges in Ireland with a few exceptions the majority are in high
density urban areas.

2 www.oecd.org/sti/telecom/outlook
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iii. Favourable Policy
If a favourable policy is put in place that includes tax incentives, it would
make Ireland a more attractive business location especially to service
industries i.e. financial services etc. Due to the high cost of manufacturing
including transport (as an island nation exporting will always be expensive),
we need to be attracting more service based industries. These companies
require high speed connectivity with low ping and latency times. The goals
would be to promote jobs leading to more e-commerce transactions and all the
socio-economic benefits outlined in (i) above.

Section 3: Broadband Developments in Ireland

Question 3: How important will cross-platform competition be to the
development of NGB Networks? Do you consider that all broadband platforms
are capable of supporting NGB? In what circumstances might some such
platforms be more suitable than others in providing timely and efficient NGB

Cross platform competition is extremely important to kick start the investment in NGB,
however, not all platforms are capable of supporting NGB. Using the definition as set out
by ComReg of 25Mbps as being NGB then realistically only Ethernet, copper (utilising
VDSL technology), cable (DOCSIS 3.0) and fibre are capable of providing these speeds.
Radio technologies such as Wimax and LTE may be able to providing these speeds
however, the reliability of such may be compromised due to weather i.e. equipment being
damaged in storms and high winds. Also radio is expensive due to spectrum
requirements. Rural areas are most likely to be the beneficiaries of high speed NGB
utilising radio. Alternatively, where fibre or Ethernet is too expensive to deploy a radio
may be used. However, it must be noted that a good backhaul service is required to
ensure the high speeds of that radio signal and again this will normally be provided
utilising fibre.

Question 4: Do you consider that substantial (both in cost and coverage terms)
private sector led investment in the development of NGB networks is likely over
the next 3-5 years? If not, and should a gap occur in comparison to other
European countries, what will be needed to encourage such private sector
investment in Ireland?

Magnet Networks doesn’t believe that there will be substantial investment by private
investors that will cover a substantial area of Ireland. As has already occurred investors
will invest in high density urban areas where a guaranteed return of investment can be
accrued and this investment will trickle out to the fringes but not in the three to five year
time frame discussed by ComReg. The only way such investment may occur is if there is
a re-occurrence of a building boom in the time frame and fibre is placed in these
Greenfield sites. This is a highly unlikely situation.

A gap is inevitable with other EU countries due to the lack of LLU takeup in Ireland.
Firstly to encourage an investor to invest it is necessary to have a stable regulatory
environment. Currently Ireland does not have such regulatory stability due to the
numerous outstanding consultations and decisions e.g. intra migrations, lines share
pricing and LLU pricing consultations. LLU companies cannot plan products, services or
even what exchanges to potentially invest in due to the continuous flux in the LLU
regulatory environment. This instability has to be resolved in order for investors to even
consider investing in Ireland. The next step would be a strong regulator who is not afraid
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of making tough decisions and not afraid of any potential litigation. . An investor will not
invest when it cannot be sure of what regulatory environment it will exist in.

A more high level approach should be considered and this would involved tax incentives,
tax breaks or rebates for investment in NGB. It could be similar to Section 23
investments. Alternatively a cataclysmic shift in direction could address the situation;
this shift would be to functionally separate eircom into 3 distinct parts, wholesale, access
and retail. This would create a leveller playing field. It would also encourage
competition. As seen in the UK Virgin Media and other operators are competing with BT
Openreach to extend their fibre footprint and the number of homes passed for fibre. If
ComReg were to take such a bold step and LLU pricing was to fall significantly (current
and proposed pricing is still too high and discourages investment) LLU would flourish
leading investors up the ladder of investment with NGB being the next rung on that
ladder.

Again, Magnet Networks experience in the LLU sphere shows that strong regulation is
required to encourage investment. It is very important that the regulator acts in order to
prevent margin squeeze, predatory pricing and unfair product bundlings by the
incumbent.

Section 4: International Approaches on Next Generation Broadband
Question 5: In what circumstances would any of the above (or other)
approaches be appropriate in stimulating NGB roll-out in Ireland? How might
such interventions safeguard the development of competition?

Magnet Networks believe that adopting the ‘best bits’ of other more progressed NGB
countries it will allow NGB rollout to be stimulated. It also allows Ireland to avoid the
mistakes of others. The following are what Magnet Networks feels are the most
advantageous use of other countries plans.

1. Korea UKMP (Ubiquitous Korea Master Plan) focuses on transforming work
methods across the public and private sector within the continuing theme of
improving national competitiveness. These objects don’t require major
investment in infrastructure, they require process and procedural changes
within companies and state bodies. It is suggested by Magnet Networks that
the government lead by example and reform departmental processes to ensure
they capitalise and utilise broadband and the internet to conduct business.
This will assist in educating a population as well as stimulating operators to
invest in areas where government departments are located.

2. In Japan investment is encouraged through incentives such as tax relief,
funding and loans and ensuring a promotion of infrastructure improvement. It
is up to the government to implement tax incentives etc (and of course this
requires an EU approval as not being classed as state aid). Legislative
changes are required to promote infrastructure improvement i.e. changing the
building regulations to ensure that all new houses have a minimum cable
requirement installed in the houses or unit. The government have already
suggested a ‘one stop shop’ in relation to infrastructure access and this should
be expedited in order to ensure an immediate infrastructure co-ordination
plan.
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3. Magnet welcomes Denmark’s incentive to home workers as the socio-
economic impacts align with the reduction in an individual’s carbon footprint.

4. Greece’s system is admirable however, the government may not have the
relevant capital to invest in such a public private partnership. Alternatively
investing in such a scheme may reap incalculable rewards.

The Korean and Japanese models of government led changes in work practices would
require the government and their departments to develop more efficient work practices
and then tendering for services which would require competition and private investment.
All other suggestions above would encourage investment and Greece’s efforts would
appear to the nationwide ubiquity of high speed broadband that the government seem to
favour.

Section 5: Next Generation Broadband Enablers and Inhibitors

Question 6: Do you consider that the issues identified are the main enablers and
inhibitors of NGB developments or are other issues of greater relevance? Who
are the key stakeholders who might be in a position to influence these issues and
how might they best do so?

Utilising headings as outlined by ComReg in the discussion paper Magnet Networks will
outline what it feels are inhibitors or enablers or make no impact on the rollout of NGB in
Ireland.

Asides are items that have an impact and have not been mentioned by ComReg in the
discussion paper.

A more significant worry for the service providers is the current stream of litigation that
is being brought against operators for being information conduits. This has and will
become an inhibitor to investing in Ireland.

I. Market Certainty

The lack of market certainty and take up of services would have been said when the
original phone lines were being installed. However, nowadays there are better prediction
tools and also companies such as Magnet Networks are doing converged services i.e.
triple play (phone, broadband and TV) over fibre and these are popular in our fibre areas.
Also in other countries e.g. France and UK where fibre is available these converged
products are also popular services. Thus, market certainty, if guaranteed is of course, an
enabler; however, the lack of market certainty is not an inhibitor. In the OECD
Communications Outlook 2009° at page 106 it states “The number of DSL subscribers in
Korea fell by 16% in one year between June 2007 -08. The situation was similar in Japan
with DSL subscribers declining 11% across the country as others upgraded to faster fibre-
based subscriptions. This trend is visible as well among incumbent operators upgrading
copper lines to fibre to households. Verizon’s DSL subscriptions feel by 286,000 (4%)
between June 2007-2008 during which time fibre subscribers grew by 900,000 (82%).
The growth in Verizon’s fibre subscribers has more than compensated for the decline in
DSL.” As can be evidenced from this quote upgrading attracts greater number of
subscribers. Also the provision of converged services will stimulate further demand.

3 Ibid.
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2. Competition

There are several aspects to competition and providing to the end user is one however
revenue can also be generated through wholesale partnerships (e.g. recent BT/Vodafone
deal). Again every marketplace and investment requires careful thinking and taking
competitors into account. An investor is front loading their investment but in Magnet
Networks experience if an investor is investing that amount of money they have done
their research into competition markets, regulation together with demand and potential
return and most of all there must a product distinguisher that separates their offering from
their closest competitor. Thus, SMP competition inhibits investment due to the advantage
the incumbent has with brand recognition, network, access etc, however, comparable
small competitors do not inhibit investment.

At clause 5.19 Comreg seem to be putting a lot of faith in wireless as the NGB solution.
However, a fibre or Ethernet backhaul is required to ensure the download speeds that the
customer requires and expects. Also ex ante regulations are required if wireless is to
become a substitute for fixed line. Thus ComReg stating a preference is an inhibitor.

It must be reiterated that the incumbent must not be allowed abuse their dominant
position by imposing a margin squeeze or unfairly bundling products in the marketplace.
If the incumbent were allowed abuse their dominance then competition would be
destroyed across the NGB and LLU Market.

3. Risk sharing, investment and competition concerns.

Risk sharing is neither an inhibitor nor an enabler. At Section 5.22 Comreg states that
where co-investment and risk sharing occurs, a separate legal entity encompassing that
risk sharing company should be set up to prevent competition infringements and not place
any competitor utilising these systems at a disadvantage. Based on this premise it would
lead Magnet Networks to believe that this same principle should be applied to eircom
limited. This functional separation would ensure transparency; equivalence and all
competitors would be on an equal footing. Magnet Networks envisage co-investment
only taking place in greenfield sites. Magnet Networks do not see co-investment as the
way forward, what Magnet Networks believes is the future will be more wholesale
agreements similar to BT/Vodafone relationship. Also, if providers were allowed cross
connect in an exchange maybe more exchanges would be unbundled. By allowing cross
connection in an exchange there would be no duplication of resources i.e. building into an
exchange leading to the currently unbundled exchanges being more competitive and
driving operators to unbundle more exchanges. This would allow a reasonable
competition in LLU spaces which could possibly lead investors up the ladder of
investment.

4, Regulatory Risk

Regulation as it currently stands in Ireland is an inhibitor. The reasons are outlined in the
answers to questions 4 and 7. Magnet Networks feels that the regulator has all the
requisite powers bestowed on it via legislation, but these powers have not been used
forcefully enough. Thus regulatory instability has left companies adopting a ‘wait and
see’ approach which feeds into the delay of investment in NGB.

5. Demography
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Demography is not an inhibitor. Realistically investment will only take place in high
density areas and will trickle out to the fringes of these urban areas. It will have to be
assumed that initially an urban/rural divide will exist where other telecom services will be
available such as wireless radio in rural areas. However, speeds between both areas will
be dramatically different.

6. Government Policy

Government policy can be a major enabler. However it is important to note that
regularity stability is more important than government policy. It is necessary for the
government to take the first steps to promote usage. The main steps have been outlined in
question 5 above.

7. Demand Aggregation and user network

Demand aggregation feeds into government policy and is a mechanism to teach the
population the uses of a high speed broadband leading to the circle of learning and
increase demand. If an incentive such as one that allows government employees to work
from home would increase demand for high speed broadband in residential areas and
decrease that employee’s carbon footprint. Also if a tax incentive as previously
mentioned was implemented it would hopefully increase employment. By introducing
initiatives in schools we educates our future employees whilst providing them with a tool
that may lead to innovation and new inventions or new IP based applications.

8. Application driven demand.

Applications will be written for the technology rather than the technology for the
application. To re-iterate the adage of the dot come era “if we build it they will come”, at
the time it was dealing with websites but this adage is apt in the context of NGB. The
more bandwidth that is available the more bandwidth intensive applications that will be
built to utilise it. Thus, this is more a side effect neither an inhibitor nor an enabler.
Applications outlined by ComReg in their discussion paper are really more government
led aggregation and government policies more so than stand alone applications.

9. Consumer engagement

Again neither an inhibitor nor an enabler but can be viewed as inhibitor if the service
provider does not educate its market. However, sometimes demand has nothing to do
with the service provider or government intervention put purely down to media hype.
Application such as youtube, iplayer, twitter and facebook have more to do with
consumer engagement by the media rather than by the ISP. Also new digital equipment
such as digital cameras, smartphones e.g. apple iphone, gaming equipment i.e. ps3 and
wii interactive have educated people and created a demand for higher bandwidths.

The key skateholders are:-

Regulator

Government

Service Providers

Application creators

Hardware creators i.e. Sony play station, Apple, Nintendo etc.

Nk =
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Section 6: The Role of Regulation in Facilitating Next Generation
Broadband Development in the Irish Market

Question 7: Are the areas identified the relevant tools available to ComReg for
accelerating NGB investment in Ireland, or could other regulatory levers be as
or more effective? What might be the impact of these activities on both the level
and timing of NGB developments?

This question is broken down into the headings identified by ComReg in their discussion
document.

1. Spectrum policy
This policy is helpful but not the panacea as ComReg seems to think it is.
Mobile/wireless figures fail to take account that these may be secondary or
backup resources and fixed line is still primary internet access. The test and
trial policy for spectrum is commendable and allows innovation.

2. Wholesale access pricing and risk premium.
Wholesale access pricing does require regulatory intervention but as
mentioned ComReg needs to successfully regulate the LLU environment first
in order to accelerate and understand how to regulate an NGB access network.

It is Magnet Networks suggestion that WACC and risk premium should be
split. Maintaining them together is effectively only assisting an incumbent
and is not encouraging alternative investors into the NGB environment.
People who make big early investments are aware of the risk they are taking
but they know if the product is successful they come out big winners. Magnet
Networks decided to invest in laying fibre in greenfields sites around Ireland.
It is now up to Magnet Networks to market, sell and generally make a success
and a return on investment on these Fibre To The Home/Fibre to the Office
business. This needs to be done to ensure the success of the product and give
the investor his expected return. Likewise an incumbent who upgrades their
network outside their core should not be subsidized by their competitors to do
this.

At Section 6.34 ComReg seems to state that NGB will not take place until
eircom decides it will. This effectively is stating that ComReg are not
regulating on an ex ante basis but more on an ex post based on waiting to see
how eircom does NGB. Already eircom receive a WACC of 10.21%. No
other investment in the current climate would give that sort of return. The
energy regulator mandates a 5.2% WACC for Bord Gais and 4.53% for ESB.
Though it may be argued that they have longer life expectancy for their assets
based on ComReg’s recent decision on asset lives it would seem that eircom’s
WACC of 10.21% may be reduced to the lower end of the WACC spectrum
i.e. 7.77% as outlined in ComReg’s decision D0O1/08.

3. Infrastructure Sharing
As far as Magnet Networks are aware no industry member being contacted in
relation to the DCENR (Department of Communication, Energy and Natural
Resources) ‘one stop shop’ to outline infrastructure sharing.
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Magnet Networks agrees that duct sharing is a superb option in order to lay
fibre backhaul between locations and it’s a great way to get into industrial
areas that are not already fibred. Based on the models outlined in the
discussion paper Magnet Networks believe that the French model is the most
effective so far. The Dutch model has fallen into financial trouble and may
not be able to continue without some form of government investment. The
Australian model that though is commendable at the current time may not be
suitable for the Irish government. The Swedish mobile model may be suitable
to address some of Ireland rural problems but may not be the overall solution
for Ireland.

Question 8: Do you see a role for collaborative industry approaches in seeking
to agree wholesale models for open access to SMP operator NGB networks?
Will infrastructure sharing be critical for early deployment of NGB in Ireland?
What do you see as being the appropriate regulatory response in such
circumstances, particularly in light of the need to promote effective competition,
innovation and incentivise investment?

Magnet Networks feel collaboration is very important in going forward. It is going to be
the only way to agree a wholesale model for open access to the SMP operator network.

Infrastructure sharing is an imperative and this feeds into the need for DCENR to invite
the industry to an infrastructure open access forum.

The quickest and most appropriate regulatory way to promote competition, innovation
and investment is to functionally separate the incumbent.

Question 9: What role has the regulation of investment incentives such as
wholesale pricing to play in stimulating the development of NGB networks?

Current regulatory pricing has not gone far enough to encourage operators to invest in
LLU and until this has been resolved Magnet Networks can’t see how ComReg can
regulate NGB effectively without effectively regulating LLU.

Questionl(: Is there a case for allowing a differentiated regulated rate of return
for Eircom in relation to risky NGA investments, and would this in fact be
effective in encouraging early and widespread development of NGB fixed line
networks?

An investor in NGB should want to invest and be encouraged by the ultimate rewards
and not the subsidy to get them to invest. Magnet feel regulation and a fair price will
encourage demand for eircom products and a differentiated rate of return should not
be allowed.
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Foreword

Nine years ago our firm embarked on creating, designing, building, and is now operating Ireland’s
first Open Access Platform™ for the efficient, future-proofed delivery of next generation
broadband (NGB) services in Dublin’s prestigious Spencer Dock development. We went on to
successfully proliferate our concept and model to multiple and equally significant mixed-use
developments of similar stature. We now carry eight of Irelands leading fixed-line
telecommunication operators and/or private telecommunication network providers on our wholly-
neutral and open managed fibre optic networks. We service four of Ireland’s largest multi-national
firms which represent in excess of 6,000 jobs. Our network also services the distribution of
residential based service packages to over 1000 residential units. Our project is now extending to
include a wireless platform to operate in tandem with our fixed line network, and this is scheduled
to come online in the second quarter of 2010. Upon completion of our neutral, open wireless
network, we will be supplying and managing network infrastructure to as many as twenty license
operators. To our best knowledge, this is the most successful project of its type in the state.

It is with this experience and success that we offer our views in relation to the pertinent discussion
of the future of next generation broadband in Ireland and the infrastructure and business models
necessary to support NGB services.

Independent Site Management Limited (ISM) the original innovator of our concept has merged with
Next Generation Networks Limited (NGN) to form a new enterprise called OpenOptics Ltd.. ISM
combined telecommunication property experience with NGN’s experience and knowledge of fibre
optics to produce the ultimate team to advance real change in the way telecommunications and
property development work together.

Over the last decade, the directors of OpenOptics have come to realise that the current infrastructure
deployed by the telecommunications operators using legacy networks (e.g. copper and co-axial)
would be unable to support the delivery of more advanced services, including NGB. We also
arrived at the conclusion that in order to allow a development to offer true neutrality and
competition, combined with future-proofed access to various telecommunication operators, it was
essential that the developer and the stakeholders control the “last metre.”
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The debate with Ireland’s telecommunication providers as to which technology (e.g. fibre, copper,
coaxial, wireless, hybrid, etc.) is best suited to cater for NGB in the near future is flawed from the
onset because each provider will defend and put forward arguments that support their legacy
network. If true change is sought, a departure from this debate is needed. OpenOptics, with respect
to Comreg, would suggest that the true stakeholders in this endeavour are both developers and local
authorities as opposed to telecommunication providers. If the last metre was regulated by building
code and urban planning laws it could insulate customers from the financial ups and downs and
market whims that are associated with large telecom firms.

It is in this respect that OpenOptics proposes a different view and suggests that the most important
stakeholders are the property holders and the local authorities, each of whom control the most
important part of any given network — “the last metre.”

OpenOptics believes that it is time to move away from regulating EIRCOM, often a fractious,
expensive and unrewarding endeavour, and move towards shaping government policy to adopt the
best and most ubiquitous medium of delivery, FTTX.

If the debate can be moved from regulating privately owned legacy networks (e.g. unbundling
exchanges (LLU) and infrastructure sharing by between telecos) then the stakeholders of this
country will have the opportunity to shape the delivery of NGB themselves. This can be done by
unbundling the fibre infrastructures owned by the taxpayer alongside the creation of new building
codes and regulations, as seen with electricity distribution. This is far preferable to relying on
telecommunication providers who, like all businesses, are accountable to their shareholders and
have no obligation to the people of Ireland or to achieving EU averages, promoting foreign direct
invest, or developing high end ICT industries.

Lastly, but most importantly, is the issue of cost. The widespread adoption of open access
technologies will offer huge cost savings whereby previous estimates of costs running to the 100's
of millions of euros are no longer relevant. Any required capital investment will be attracted
through the consequential return on investment and will be shared by all operators. Our self-
financing model has proven that a neutral, managed, layer-one fibre optic network can provide a
reasonable return on investment whilst maintaining competition and offering an unlimited capacity
to deliver NGB to the end users. To date this has been achieved by working with the property sector
and local authorities that afforded the opportunity to bring the future of telecoms to Ireland

Christopher Plockelman, Director — OpenOptics Limited, Managing Director — Independent Site
Management Limited

Page | 2
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The following represents OpenOptics specific responses to the questions posed in Section 7.1 of the
Discussion document entitled “Next generation broadband in Ireland (09/56)”

Re:  Section 2: Next Generation Broadband — What is it and why does it matter?

Question 1: What speeds and other quality of service parameters will be demanded by businesses
and consumers over the next 3 to 5 years? Please explain your reasoning. Do you believe the
market itself will deliver these capabilities and within what timeframe?

It is the experience of the market that the lifecycle of technical products is about 3 years. As the
development of new technologies accelerates, it is felt that the assessment of the speeds and quality
of service parameters required by the market is subjective and difficult to accurately specify. What
is clear, however, is that expectations in these areas will rise considerably. Given the current
economic climate, there will be an increase in the use of technology by business to reduce costs
through, for example, video conferencing and home working. In the consumer space, we are on the
threshold of the deployment of high definition IP television, and we are experiencing an exponential
increase in the amount of video and gaming type content sought by our younger population. For
example, comscore reports that video streaming has increased by 100% since 2007 with YouTube
providing 41% of this content. This points to a situation where it is difficult to accurately forecast
demand.

As a result, it is suggested that a strategy for the support of NGB in Ireland should not focus on the
services and bandwidths required to deliver future service. Instead, we should be focusing on the
medium over which these services will be provided and we should ensure that this medium is future
proofed in terms of capacity. We suggest that the strategy should focus on a clearly defined next
generation access network (NGA) to support next generation broadband (NGB) and that the only
medium capable of delivering this is fibre optic cable.

The position of OpenOptics, given current economic conditions, is that it is not possible for these
networks to be delivered solely by the market. It is often cost prohibitive for competing operators to
deliver fibre to the office/home outside of high density urban areas, for example much of rural
Ireland. Even in suitable areas the cost of delivery of high grade transmission media to business and
consumers is excessive due to the duplication of networks and the myriad of media types used to
deliver services, including twisted pair, cat 5, co-ax and fibre. It is unrealistic to assume that this
behaviour of providing competing networks rather than competing services can be changed in the
short-term. It is clear, however, that Ireland cannot afford this wasteful approach to delivering
networks. An intervention is required by government to clearly define how best to deliver high
specification services and products to consumers, focussing on the area of urban planning and
property development, if NGAs are to be delivered in support of NGBs. It is imperative that we
"unbundle the telecommunication assets of the State" in support of this strategy as we cannot leave
a key economic lever which is central to the economic development of the country solely in the
hands of the market.
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Question 2: Do you agree that NGB network deployments can provide a socio-economic benefit? If
so, who are likely to be the greatest beneficiaries and why? Should the policy framework explicitly
favour the development of NGB in Ireland, and with what specific socio-economic goals in mind?

The obvious answer is yes, and the greatest beneficiaries of NGB will be consumers at all levels
e.g. government, healthcare, industry, large medium and small enterprise, as well as residential
retail consumers.

Open Optics, however, would also like to offer the observation that the real benefits will not be
accrued from setting the NGB bar at a finite band-width limit (e.g. 25 megabits per second), but
rather from actively working towards the nationwide adoption of open access networks. Modern
fibre technology will, by virtue of its enormous capacity, future-proof against all reasonable
increases in bandwidth demand.

The policy framework should favour the development of NGB, provided that the resulting networks
are developed using the open access ethos and fibre optic technology rather than the obsolescent’
legacy methods. Our fear is that deployment of legacy networks will take place at the expense of
our nation’s ability to evolve to meet changing circumstances and increasing demand.

Open access NGB networks will have a broad and positive effect on all levels of customers, for
example:

=  Property Developers — By making their developments much more attractive to foreign
investment and commercial and residential tenants by giving them the means to choose their
service provider from a broad range of operators.

* Domestic/Multinational Employers — For the same reason as above, they multiply their
choice of operators. It gives them control over their provider, rather than the current
situation where their choice is limited to the operator with adjacent network. In short, it
makes Ireland a more attractive place to do business with all the positive benefits that will
accrue to our open economy.

= QOperators — The open access model gives operators access to virtually any potential
customer without the need for costly and disruptive civil works in order to install their own
infrastructure.

* A Green Technology — Fibre optic NGAs offer us the opportunity to deploy passive
networks in many instances.

' SEE APPENDIX I
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Re:  Section 3: Broadband Developments in Ireland

Question 3: How important will cross-platform competition be to the development of NGB
Networks? Do you consider that all broadband platforms are capable of supporting NGB? In what
circumstances might some such platforms be more suitable than others in providing timely and
efficient NGB?

In effect, there are only two competing platforms available in Ireland today to deliver wide scale
reasonable operating speeds and QOS in the short-term — VDSL and DOCSIS 3. These technologies
are fundamentally limited in performance because they are developed for deployment over
bandwidth limited networks i.e. co-axial cable and twisted pair. These technologies will meet
demands in the short-term and will provide some element of NGB in the medium-term; however,
without the deployment of fibre, this will not be true NGB.

It is important to understand that the deployment of a fibre NGA does not limit in any way the types
of platforms that can be used to deliver broadband services. The NGA becomes a neutral network
over which operators compete on product and services.

It is our view that an intervention is required in the area of urban planning and property
development if NGAs are to be delivered in support of NGBs. This intervention should include:

= The clear specification of fibre networks as the only acceptable medium in all future
developments and redevelopments,

* The development of minimum telecommunications standards for all future developments
and redevelopments to be included in the building regulations,

= A clear statement that these networks should be Open Access and not managed by interested
parties,

=  The only tradable item should be the dark fibre and equipment location space on these
networks and that bodies licensed to manage the networks should not provide any managed
bandwidth services,

= The full telecommunications assets of the state should be available to support this strategy
including dark fibre and ducting/containment in all government, local government, semi-
state and PPP organisations — "Unbundle the telecommunication assets of the State",

= The strategy should encompass both Core and Access Networks including back-haul, and

* Industry regulation should ensure that the internal processes of all operators should be able
to deliver the full range of their services and products over fibre cable at a similar price
point as those offered on their own legacy networks.
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Question 4. Do you consider that substantial (both in cost and coverage terms) private sector led
investment in the development of NGB networks is likely over the next 3-5 years? If not, and should
a gap occur in comparison to other European countries, what will be needed to encourage such
private sector investment in Ireland?

We firmly believe that the telecos do not have the funds to invest in the development of the proper
medium of an NGB network. In order to encourage the growth of NGB’s, OpenOptics believe that
the process should be driven by local authorities and by property owners and developers rather than
telecoms companies.

The primary function of the telecom companies, in common with all business, is to make profit for
its shareholders. To rely on the telecoms companies to develop and install such a potentially vital
part of our national infrastructure would, in our opinion, be to encourage the retention of their
obsolescent and costly legacy networks which are in no way capable of evolving to meet the
demands of the 21st century.

Once again, the mantra must be “fibre optic, open access networks.”

To this end, we feel that the installation of open access networks should be mandatory in all new
developments and property developers should be assisted by the relevant regional authority
regarding said installations.
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Section 4: International Approaches on Next Generation Broadband

Question 5: In what circumstances would any of the above (or other) approaches be appropriate in
stimulating NGB roll-out in Ireland? How might such interventions safeguard the development of
competition?

By privatising Eircom in the mid-nineties, the government decided that private capital, market
forces and regulation could provide the networks and services to support our open economy. What
has evolved instead is an uncoordinated deployment of network by multiple providers using
different media types. Activity has been limited to urban and commercial locations that offer high
revenue opportunities with duplication of networks resulting in competition on access technology
rather than service and leading to significant increases in costs. This is evidenced by UPC’s recent
upgrade of its coaxial network which has provided better speeds and superior delivery of service
than present copper networks. They have now surpassed copper-based services in uptake by the
consumer because of their network as opposed to the pricing or service offering.

Ironically, the Government has continued to invest in telecoms infrastructure deployed through its
semi-state organisations, such as ESB, CIE, Bord Gais and Coillte, who recognised the commercial
opportunities presented. Their networks are deployed mainly in the back-haul space with little or no
coordination concerning specification or reach. These organic networks have provided only limited
opportunities to break up the near monopoly of access to back-haul by Eircom and BT.

The managed access networks (MANSs) represents the recognition by Government that the state
needs to play a substantial role in the development of telecoms infrastructure in rural Ireland if it is
to facilitate high level IT applications and services in those areas. OpenOptics would argue that this
should be a nationwide policy.

The MANSs were promoted as delivering broadband to residential and business customers, however,
they have only been successful in a limited but important way. Analysis of the MANSs indicate that
they functioned as a catalyst to force movement on back-haul pricing and availability through
negotiations with providers such as ESB and BT and through the development of back-to-back
SLAsS.

However, the MANs do not answer the “last mile” or “metre access” problem due to the high costs
of civil works. The concession winner may also have entered into providing managed bandwidth
and mast access services in a bid to increase revenue — products that most bidders understood were
excluded during the initial bidding process. This has the effect of placing the managing entity in
direct competition with the operators it is supposed to be supporting.

It is our opinion that a hybrid approach be adopted by the government regarding the strategic
planning of an NGB. Private capital (property stakeholders), in parallel with unbundling the states
telecommunications assets”, will still be required to develop NGB network; however, the true facts
of operating in the telecoms market must be recognised. These are:

=  Multiple operators building parallel networks using different media types is wasteful of
capital at a time when sources of capital are in short supply and business cases are being
rigorously assessed,

? It is our assertion that this could reduce the investment necessary to deploy these networks by 75%. This is evidenced
by the success of our own Open Access Platform ™.
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Operators are building networks into areas where their maximum penetration rate could be
as low as 40%. This just amplifies the waste of investment in the absence of true open
access networks rather that promoting leased networks over owned networks, and

Access to ducts and the high cost of civil works are a significant barrier to entry to capital
investment in NGA networks
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Re: Section 5: Next Generation Broadband Enablers and Inhibitors

Question 6: Do you consider that the issues identified are the main enablers and inhibitors of NGB
developments or are other issues of greater relevance? Who are the key stakeholders who might be
in a position to influence these issues and how might they best do so?

The debate in the context of this discussion is the greatest inhibitor of the development of NGB
networks. Instead the discussion should be targeted towards the lack of government policy in and
around urban planning laws, including building codes and regulations, combined with the under use
of state assets. We firmly believe that regulating private enterprise (the telecos) is not the way
forward as they are the least likely to influence the development of open access NGB networks (for
reasons given in our answer to Q4).

The people who should be leading the charge towards national adoption of open access networks

are the property stakeholders and local authorities who must be encouraged at every turn to install
such infrastructure in every new development. They should, in our opinion, be incentivised to do so.
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Re:  Section 6: The Role of Regulation in Facilitating Next Generation Broadband
Development in the Irish Market

Question 7. Are the areas identified the relevant tools available to ComReg for accelerating NGB
investment in Ireland, or could other regulatory levers be as or more effective? What might be the
impact of these activities on both the level and timing of NGB developments?

This discussion paper relates to the roll out of NGB thoughout Ireland and our main contribution is
to highlight the need to deploy fibre as a medium of first choice to support NGB over NGAs.

It is our opinion that regulation in the telecommunications area can be significantly improved by
focussing activities around unbundling the State's telecommunications assets to support NGA roll-
out in the back-haul and local access space. Regulation should strive to ensure all network deployed
in the future is open access and managed by an entity that only offers dark fibre and equipment
space as a product. Open access means that competition must be based on services and products
rather than network. In too many cases there is duplication of network reach with a myriad media
types. There is no economic benefit to the state if two operators build closed networks to deliver
service to the same customer. Consider also the huge costs incurred by operators trying to navigate
along our streets and highways. Again, there is duplication at every step of the way. A new
paradigm is required and our regulators must clearly state, “No more duplication of network.
Networks should be accessible to all and competition should be focussed on service or product. We
need to optimise the use of the assets we currently possess.”

Regarding the last metre, we have demonstrated that the property holder, in conjunction with
suitably qualified management entities, can deploy and manage networks to the benefit of their
tenants and stakeholders. This approach enables the property stakeholder to increase the value of
the asset by deploying state of the art network and offering tenants cost effective access to a wide
range of telecommunications services and products. Proper planning can reduce the deployment of
network considerably and once it is open access it offers significant benefit to operators who can
deploy demand-led services rather than speculative roll out of network. As pointed out earlier,
operators can often only expect to achieve 40% customer penetration. This is the new reality of
service provision in Ireland that mitigates against new network build. We feel that regulations for
new building development or re-development should support this goal.
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Question 8: Do you see a role for collaborative industry approaches in seeking to agree wholesale
models for open access to SMP operator NGB networks? Will infrastructure sharing be critical for
early deployment of NGB in Ireland? What do you see as being the appropriate regulatory response
in such circumstances, particularly in light of the need to promote effective competition, innovation
and incentivise investment?

A collaborative industry approach would be beneficial to developing wholesale models for open
access to infrastructure; however, this must take place against a background of regulation that
defines open access to fibre as the norm in future network roll out.

We have made the point that open access to fibre and competition on product and service is the best
way forward. To that end, we have made proposals regarding unbundling state assets, building
regulations, defining minimum specification of new telecoms build and the need to empower the
property owner in the last metre. The objective is to optimize telecoms investment in network, thus
it is our view that infrastructure sharing is critical for efficient and early deployment of NGAs in
support of NGBs.

The regulatory response regarding network share could be around the creation of a market for
shared infrastructure. If state assets are to be unbundled some sort of pricing mechanism must be
developed if operators are to lease access. This pricing mechanism could be extended to encompass
other operator networks that are made available for sharing, and opening an operator's network
could possibly be a prerequisite for allowing them access to unbundled state assets.

Regarding the management of state telecoms assets the managing entity should have no vested

interest in selling on managed services and should focus exclusively on selling dark fibre and
equipment space.
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Question 9: What role has the regulation of investment incentives such as wholesale pricing to play
in stimulating the development of NGB networks?

OpenOptics was able to create a successful, neutral, open, competitive, and future-proofed fibre
optic network whilst offering dark fibre to operators at reasonable prices. The management and
maintenance of this service is incorporated in the self financing model and affords the developer,
who invested the capital cost, a reasonable return on the investment. Upscaling and repeating this
model nationwide® is what we advocate as the way forward.

Wholesale pricing of dark fibre or other such regulatory measures has to be done in such away as to
promote the capabilities of these open access networks to be self-financing and to provide return to
the investor. The incentive to stimulate development of NGB networks will be diminished if prices
are artificially set at levels that prohibit the successful model.

Within the context of the environmental, demographic and social factors.
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Question 10: Is there a case for allowing a differentiated regulated rate of return for Eircom in
relation to risky NGA investments, and would this in fact be effective in encouraging early and
widespread development of NGB fixed line networks?

The whole point of insisting on open access to networks is to reduce risk to the operators by
removing network duplication and proposing they compete on services rather than infrastructure.
Network should be deployed to areas where there is a demand for services and a reasonable rate of
return can be obtained.

In these circumstances there is no need to ask any operator to make risky network deployment

decisions where shared access is available. The objective of our proposals is to offer operators the
ability to lease rather than own network.
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APPENDIX I

Author unknown (2009) “The decline of the landline. Unwired”. The Economist [internet] 13th August,
Available from: <http://www.economist.com/opinion/displaystory.cfm?story id=14213965> [Accessed on
21" August 2009]

IF YOU want to save money, cut the cord. In these difficult times ever more Americans are heeding
this advice and dropping their telephone landlines in favour of mobile phones (see Article “Cutting
the cord <http://www.economist.com/displaystory.cfm?story id=14214847>). Despite some of the
flakiest mobile-network coverage in the developed world, one in four households has now gone
mobile-only. At current rates the last landline in America will be disconnected sometime in 2025.

Good. Mobile phones offer individuals more freedom. Yet confronted by the inexorable march of
progress, America’s telecoms regulators have failed to respond. In many ways the landline network
is still an essential utility. Maintaining landline networks provides thousands of jobs (the landline
operators support more pensioners than even the car industry does). Landlines are the platform for
many public services, such as emergency response. And taxes on landlines are the basis of the
complex system of subsidies to ensure universal service, meaning an affordable phone line for all.

The phone network is thus not just a technical infrastructure, but a socioeconomic one. The more
Americans abandon it to go mobile-only or make phone calls over the internet, the more fragile it
becomes: its high fixed costs have to be spread over ever fewer subscribers. If the telephone
network in New York State were a stand-alone business, it would already be in bankruptcy. In
recent years it has lost 40% of its landlines and revenues have dropped by more than 30%.

But copper landlines are now an obsolete technology. Telephony, once the mainstay of the industry,
is just one service that can be offered over broadband connections, which will increasingly depend
on new fibre-optic and wireless technology, not copper. Rather than trying to keep a 19th-century
technology alive, America’s telecoms rules must be updated to foster the roll-out of this new, 21st-
century infrastructure. Alas, attempts to reform the notoriously bureaucratic Universal Service
Fund, the main source of subsidies to make landlines affordable, have gone nowhere. Everyone
agrees on the importance of expanding access to broadband—until it is time to hammer out the
specific details. Now Barack Obama wants a national strategy. He would do well to concentrate on
two things his country needs in the future, not the past: better and more reliable wireless coverage;
and more broadband connections, through fibre-optic cables and high-speed wireless links (for both
voice and data). America ranks 15™ in broadband penetration among OECD countries.

Kept on hold

America’s advantage is that so many people have gone before it. To extend wireless coverage to
rural areas, where subsidies are inevitable, India has an elegant reverse-auction scheme, under
which the supplier who asks for least cash to supply a particular area wins the contract. With
broadband networks, the role of the state has less to do with limiting handouts than increasing
choice. Fibre-optic networks can be run like any other public infrastructure: government,
municipalities or utilities lay the cables and let private firms compete to offer services, just as public
roadways are used by private logistics firms. In Stockholm, a pioneer of this system, it takes 30
minutes to change your broadband provider. Australia’s new $30 billion all-fibre network will use a
similar model. There are hard choices for Mr Obama’s people to make—but sticking with old rules
devised for copper wires is not one of them.
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Satellite Broadband Ireland®

Section 2 : Next Generation Broadband — What is it and why does it matter ?

Ql. The minimum speeds and services demanded by business’ and consumers we would expect
to be in the region of 40-50Mbps download and 5-10Mbps upload. We believe that this is
the minimum expectation required to run a Next Generation Broadband network where
business customers and general consumers would be relatively future proofed for accessing
such services as IPTV, Digital & HDTV, online streaming of video, VOiP and other emerging
services such as 3D-TV. Our belief is that the market will deliver these services as that is the
way it is currently headed, with or without state-aid intervention. With regards to satellite
services, Satellite Broadband Ireland will be able to deliver minimum speeds of 50Mbps from
early 2011 with additional services being offered simultaneously such as VOiP and TV. The
expected time period for a NGB network using a multiple of technologies would arguably be
done in the next Syears.

Q2. Having a Next Generation Broadband network deployment with minimum expected speeds
from 50Mbps will undoubtedly provide positive socio-economic benefits throughout the
country but this is dependent on the deployment and penetration in Ireland. Currently in
Ireland cities and the larger towns benefit from a good broadband service, either through
fibre or by way of a good quality DSL service due to their proximity to their nearest
exchange. The greatest beneficiaries are likely to be the rural population who could avail of a
good broadband service which would bring to them opportunities and services that they
previously couldn’t avail of. Also, historically Ireland has cultivated an entrepreneurial spirit
and having connectivity to all parts of Ireland on a NGB service would enhance this and
invigorate the once bad rural broadband service.

Section 3 : Broadband Development in Ireland

Q3. Cross platform competition is vital to ensuring an effective roll-out of a NGB service. In
order to effectively guarantee the roll-out to all areas of Ireland you will have to consider a
Fibre, Wireless and Satellite service that would be equally important in delivery to the
relevant areas, both urban and rural. Obviously the more rural the location the more a
wireless and Satellite option will play a part. As | referred to earlier, our next generation
satellite service will be delivering speeds of 50Mbps download with 10-20Mbps upload and
with the guarantee that we can cover 100% of the country there will be large pockets of
populations that will not be able to avail of a fibre based solution, or indeed a good
DSL/Wireless network. Satellite must be considered as a viable alternative for the rural and
in certain cases the urban population. With the advances in technology, similar to the
Wireless and Fibre sector, Satellite technology has evolved significantly from only a number
of years ago to today where we can deliver a 3.6Mbps service, anywhere in Ireland at prices
comparable to DSL. Another mitigating factor is that our satellite service is in existence and
with the launch of KA-SAT in mid 2010 and the speeds obtained from this satellite we could
guarantee NGB services years before wireless technology would be available through the
proposed LTE rollout.

Section 4 : International Approaches on Next Generation Broadband

Q5. | had proposed through a semi-public body committed to rural development and
improvement a voucher type scheme where the rural population could avail of broadband

! Note: The response provided directly in and email but has been transferred into a document format for ease.



through a pre-approved vendor and they could obtain funding from the EERDF. The recent
announcement in Europe to make available €1.02b to EU states, with Ireland availing of
€26.33m was a welcome step towards delivering broadband to rural areas. This proposed
voucher scheme could bring a guaranteed broadband solution to areas un-served
immediately.

In summary, a collaboration is urgently required by industry to deliver a NGB network for Ireland.
The floated proposals of a FTTC & FTTH network with wireless option of LTE is a good proposal but
Satellite should have it’s place amongst these as a provider to rural Ireland. It is not only geared up
to deliver a broadband service, but with the additional value added services such as VOiP and TV it is
a vital player in the deployment of NGB.

Satellite Broadband Ireland,
Unit 27,

Lough Sheever Corporate Park,
Mullingar, Co.Westmeath
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Introduction

The South-East Regional Authority (SERA) welcomes this opportunity to submit its views
to the Discussion Document “Next Generation Broadband in Ireland”, the outcome of
which should set down a framework through which the State future-proofs its
telecommunications infrastructure. Broadband is one of the, if not the, key pieces of
infrastructure required for economic and social development, particularly in the context of
the development of a knowledge economy with a focus on research and development.
Broadband availability has also been identified as critical to ensuring that balanced
regional development, a key objective of the National Spatial Strategy and successive
National Development Plans, is achieved.

The South-East Regional Authority (SERA)

The SERA is one of eight regional authorities established in Ireland in 1994, under the
provisions of the Local Government Act 1991, (Regional Authorities) (Establishment)
Order, 1993. The Authority comprises 37 elected members nominated by the six
constituent local authorities in the region. The principal functions of SERA include:
promotion of co-ordination in the provision of public services in the region; promotion of
co-operation, joint action, etc. between local authorities, public authorities and/or others;
reviewing the overall development needs and investment priorities of the region;
preparation of statutory Regional Planning Guidelines and reviewing Development Plans
of local authorities in the region.

The South-East Region

The South-East Region covers the counties of Carlow, Kilkenny, Waterford, Wexford and
South Tipperary. The area of the region is 9,406 sq. kms., (which is about 13.5% of the area
of the state) and the population is 460,838. The region is predominantly rural in character
with the main urban centres being Waterford City, Kilkenny City and the towns of
Carlow, Clonmel and Wexford. The region has a balanced urban structure with the main
urban centre in each of its five counties having a population exceeding 17,000. In addition,
it has a range of smaller towns and villages evenly distributed across the region as well as
a strong rural settlement pattern.

SERA and Broadband in the Region

The SERA has been to the forefront regionally in recent years in developing and
promoting Information and Communications Technology (ICT) and broadband - from
setting out the broadband and associated requirements of the region in policy frameworks
to the physical construction of broadband infrastructure throughout the region. Briefly
detailed below are some of the principal areas of Authority involvement:

o ‘SEISS’ Regional Information Society Strategy
The Authority developed an Integrated Regional Information Society Strategy and
Action Plan in 2001. Its purpose is to ensure that the South-East Region does not
slip behind in the rapid global development of the information society and that the
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o

region at every level is fully geared up to maximise the benefits and opportunities
that these developments offer to those that are prepared.

The South-East Broadband Projects - Phases I and 11

These projects, carried out under the government’s Regional Broadband
Programme, entailed the construction of fibre-optic broadband Metropolitan Area
Networks (MANSs) in eleven cities/towns in the region - Waterford, Kilkenny,
Carlow, Clonmel, Wexford, Dungarvan, Tipperary, Cashel, Cahir, Thomastown
and Carrick-on-Suir. This involved the laying of almost 150 kms. of duct, sub-duct
and fibre-optic cables and the provision of co-location facilities in these centres.

Regional Broadband Programme - Phase 111

As part of the Department of Communications, Energy and Natural Resources
(DCENR) considerations for a Phase III of the Broadband Programme, the SERA
has submitted a priority list of nine towns to be a part of Phase III - Enniscorthy,
New Ross, Gorey, Tramore, Bagenalstown, Tullow, Callan, Castlecomer and
Dunmore East.

County and Group Broadband Scheme (CGBS)

The CGBS provided broadband to communities with a population up to 1,500,
mainly in rural areas or in underserved areas of larger urban centres. It was
discontinued by the DCENR at the end of 2006. The SERA employed a Co-ordinator
to promote the Scheme and to assist in the preparation of applications. In total
eleven projects incorporating 94 communities in the South-East were approved by
the DCENR for funding. Roll-out of the DCENR’s National Broadband Scheme
(NBS), the successor to the CGBS, commenced earlier in 2009.

Issues for Consideration

The following issues/points are raised by the SERA for consideration by ComReg in this
consultation process:

Leadership Role by Government;

Improving Competition and Availability of Advanced Service Offerings;
Regional Differences in Broadband Performance - Backhaul;

Regional Differences in Broadband Performance - Rural Areas;
Stimulating Demand for Broadband Take-up;

Strategic and Inclusive Approach to Implementation at Sub-national level.

Leadership Role by Government

The Government must continue to provide a clear and strategic leadership role with
regard to broadband. It needs to ensure that the availability of broadband is seen as a basic
infrastructure utility, in the same light as electricity, water and waste water, and that the
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development of Next Generation Broadband (NGB) receives the proper resourcing (policy,
financing, etc).

A related point is the role that local authorities can play. Local authorities partly paid for
the construction of the MANs and own the MANs (with the State). Despite this close
involvement, there is no incentive provided to them to directly participate in the take-up
of, or do anything with, the MAN infrastructure. Local authorities exist at the local level
and, if correctly utilised and resourced by Government, can ‘champion’ the MANSs. In
addition, the rate of connection by local authorities to the MANSs has been relatively slow.
The local authorities should be leading by example in connecting to their respective MANs
and acting as local reference examples advocating the use of broadband.

2) Improving Competition and Availability of Advanced Service Offerings

Competition between and within platforms in the Irish broadband market is gathering
pace, but from a very low base. Whilst coverage is still important (particularly to areas
without access), speed of connection, resilience and the applications that can be supported
are becoming key issues. Government policy and the regulatory environment must ensure
that service providers are allowed to compete freely and aggressively across all platforms
so that consumers and businesses are the ultimate beneficiaries.

3) Regional Differences in Broadband Performance - Backhaul

A key Government objective in the current National Development Plan is the achievement
of balanced regional development. The location of indigenous and foreign direct
investment in the regions will be critical to this. The availability of adequate broadband
services will be an important factor in the location choice for any investment. The roll-out
of the MANSs is an important step towards supporting the broadband needs of enterprise
in the regional locations. Nevertheless, the MANs will represent isolated “islands” unless
they have competitive backhaul capacity to connect to national and international nodes
and to each other. For MANSs to truly maximise their potential, they must have backhaul
that is effective, efficient and not overly expensive. Also, real competition must exist
between backhaul providers for their service. The Government needs to implement
innovative options to extend and open-up the backhaul network. A possibility in this
regard is integrating all existing fibre-infrastructure networks of state-owned utilities to
create a comprehensive state-wide fibre broadband backbone network.

4) Regional Differences in Broadband Performance - Rural Areas

Due to Ireland’s demographic profile, providing a high-quality broadband service to
certain rural areas at a reasonable cost to the consumer is a challenge. But it is one that
must be tackled by Government in order to ensure that the present “digital-divide”
between urban and rural areas does not widen further. If left solely to the market, rural
areas will suffer a market failure in terms of broadband availability. Government
intervention is warranted. If properly implemented, the roll-out of the long-awaited NBS
will go some way to addressing this.
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Mobile broadband and wireless technologies are shoring-up the limitations of fixed-line
options in providing last mile solutions to these rural areas. An opportunity exists for
Ireland to become “world-class” in the delivery of broadband solutions in areas of
dispersed population. The Government should be strongly encouraging and supporting
leading-edge research and development by the education and private sectors in such
technologies.

5) Stimulating Demand for Broadband Take-up

Further actions are also needed to stimulate demand for broadband take-up. Initiatives to
promote more sophisticated use of broadband by the general public and SMEs, enhanced
e-government services and a more integrated and intensive approach to ICT education
could spur broadband demand and investment.

Collaborative Industry/Government sustained marketing, publicity and demand
stimulation campaigns highlighting the benefits of broadband are required. In terms of
designing demand stimulation campaigns there is a need to give practical examples in
non-technical language of how the ordinary citizen and the business process will benefit
from broadband technology - terms such as ‘1 meg. or 100 megs.” are meaningless to a
majority of people other than implying high costs. Another option may be Regional Road
Shows and mobile demonstration facilities to demonstrate the usefulness of ICT and
broadband.

The present day school-going population represents the future market for broadband
services. All school-going children must, equally, be provided with the means,
opportunities and facilities to become ICT-proficient. Providing broadband access to
schools under the Broadband for Schools Programme must represent only the first step in
the integration of ICT into learning and education. Key to achieving this will be the
provision of appropriate ICT-related professional development of teachers, provision of
adequate time on the school curriculum for ICT activities and the continual upgrading of
both ICT equipment and broadband access to keep pace with technological advances.

6) Strategic and Inclusive Approach to Implementation at Sub-national level

While the present consultation process is welcome, the Government and the DCENR
should nevertheless adopt a more inclusive and strategic approach for driving forward
and coordinating NGB development in Ireland.

In particular, Government should utilise the potential and resources that exist in regional
and local authorities and in other appropriate agencies at sub-national level to implement
a well-defined strategy for promoting and delivering ICT and NGB initiatives at regional
and local level. Good examples of what can be successfully achieved are to be found in the
role that the regional and local authorities play in the implementation of the MANs
Programme.
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The successful implementation of Government policy in this area will depend upon
support from a number of different agencies and to achieve that support will require the
development of close working relations between these agencies. Appropriate structures to
co-ordinate implementation and to facilitate ongoing monitoring and evaluation will need
to be put in place. This will involve considerable horizontal and vertical integration.

At national level, there is a need for the DCENR to link across all Departments which are
impacted by NGB roll-out, e.g. Education and Enterprise, Trade & Employment. At
regional level, an integrated, co-ordinated approach should operate within defined
territorial boundaries. It is strongly recommended that the Regional Authority structure be
utilised for this purpose. NGB development is a key requirement for the achievement of
balanced regional development for which Regional Authorities are tasked to implement at
the regional level. Through utilisation of the Regional Authority structure, linkages can
also be created with the National Spatial Strategy and Regional Planning Guidelines
implementation process. At local level, it will be important that structures to provide local
support and linkages are in place. Local authorities, County Development Boards and
County/City Enterprise Boards, amongst others, have a role to play in this regard.

Conclusion
The SERA, if requested, would welcome and is available to meet with ComReg to discuss

its submission further, in particular, the role that the SERA can play in the delivery and
implementation of NGB in Ireland.
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Response to Comreg’s Discussion Document 09/56:

Next Generation Broadband in Ireland
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Introduction to The Number

The Number is the largest provider of directory enquiries services in Europe with operations in 5
EU Member States and Switzerland. It is best known in Ireland for its 11850 service.
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1. PRELIMINARY REMARKS

The Number welcomes the opportunity to comment on Comreg’s Discussion Document on Next
Generation Broadband in Ireland (hereafter “the Document”).

As a directory enquiries provider, the Number has the status of an Electronic Communications
Service Provider, has its own infrastructure and interconnects with access operators (either
physically or logically). One of the main drivers of its retail price levels are the mark-ups the
access operators charge to connect their customers to the directory services of The Number,
mobile origination costs being especially high.

As highlighted in an article published in the Irish Daily Mirror on 25 August 2009:
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But it is not only the operators of the service
who are to blame, phone companies such as
Vodafone and O2 are also greedily grabbing
a slice of the profits.

It works like this - a customer rings one
of the 118 directory enquiries numbers but
is charged twice. And that’s without even
being put through to the number.

The first charge is for the call to find the
number you want, but the second is for the
pleasure of using the network run by your
phone company.

For a service provider such as The Number, the following issues must be addressed by Comreg

in any policy or regulatory instruments it adopts relating to next generation broadband:

o

Open access must be ensured as services and applications migrate from legacy PSTN to next
generation infrastructure.

Fair competition must be preserved and enhanced.
Seamless switching must be ensured during the migration from legacy PSTN

Cost-orientated access, and rebalancing mechanisms to guarantee that the levels of
charging for voice services do not increase on either the legacy PSTN or next generation
infrastructure

A clear prohibition for regulators to inflate the costs of legacy PSTN/copper costs in order
to fund next generation access.

2. SPECIFIC COMMENTS

Question 1: What speeds and other quality of service parameters will be demanded by

businesses and consumers over the next 3 to 5 years? Please explain your reasoning. Do you

believe the market itself will deliver these capabilities, and within what timeframe?

Broadband should not be defined solely on the basis of a speed threshold, as such a

definition is bound to not be future-proof. Broadband should be seen as unfettered data

access, and not defined solely on the basis of data rates. It should be about “what” it enables to

do, not about the size of the pipe.
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Considering the definition of NGB put forward in this Document, i.e. as covering not only
fibre but also scenarios where the infrastructure still relies on the copper networks but
switches from PSTN to IP with a “significantly” higher bandwidth, it is crucial to understand
that any regulation or intervention in the field of NGB must be conceived to address
situations already occurring today, and not take into account only heavy fibre roll-out
scenarios that may or may not occur in a remote future.

Considering this, it is very important to ensure at the wholesale level that competitors’
ability to provide new services is not foreclosed and that independent service providers
have fair open access to Next Generation Broadband.

The Number, as a directory service provider operating in 5 Member states, exists purely by
virtue of its service to consumers. Our future, as well as the future of many independent
service providers is under threat.

This is illustrated currently in the UK, where the incumbent operator BT is using the move
from one technology (voice over legacy PSTN) to another (managed VolP/VOB) to restrict
consumer choice and to restrict competition.

Consumers using BT’s managed VoB service (BT Broadband Talk) are being denied the
right to access services such as 118118 (the most called phone number in the UK) that are
available via traditional PSTN calls on BT’s network. BT has “over two million registered
consumer customers”’ for its VolP-based services of this kind. Only 118500, BT’s own
Directory Enquiries (DQ) service is available for customers of BT Broadband Talk. BT does
not accept that it has an obligation to enable third parties to provide Directory Enquiry
services to customers of BT Broadband Talk — instead treating it as a product where
wholesale access is to be negotiated on a purely ‘commercial’ basis.

After a year of negotiations, the lowest proposed charges to The Number for BT
customers to be able to call 118118 from BT’s managed VoB access services are over 15
times the level of charges today levied by BT for their customers to call 118118 from
traditional landline services.

This is an example of an incumbent’s approach when it believes it is ‘outside’ regulation for
wholesale and retail services. The commercial wholesale access pricing is prohibitive and
competition between services such as DQ services is eliminated. In light of this case study,
Comreg should pay close attention to the risks associated with deregulating the voice
retail markets, as incumbents switch to an all-IP environment. Regulatory rules on

tgr Group - 2008 Annual report
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traditional landline networks have been clear and have delivered open, non-discriminatory
access to service providers like The Number to offer their services to customers. Most
incumbents in Europe charge a regulated, cost-orientated price to bill their customers for
118118 calls made from traditional fixed lines. A similar situation must be replicated when
incumbents leverage their market dominance into the IP environment, especially as access
will remain an enduring bottleneck.

Achieving open access will extend consumer access to improved communications services
and content. Failure to create this environment now will mean large operators stifle
innovation and competition, and consumers will suffer.

Consumers want phone services that work and are affordable. They do not care about the
technologies and regulations that underpin them. Policy and ensuing regulation must focus
on how to enable reliable services to be available from phones of any kind, and require
regulation that achieves that goal.

Question 2: Do you agree that NGB network deployments can provide a socio-economic
benefit? If so, who are likely to be the greatest beneficiaries and why? Should the policy
framework explicitly favour the development of NGB in Ireland, and with what specific
socio-economic goals in mind?

NGB network deployment can provide a socio-economic benefit but it requires careful
monitoring and controlling by the regulator of the migration process from legacy PSTN to
NGB. The Number regrets that this Document does not sufficiently examine the challenges
that face Comreg and the market during this migration process, and believes more thought
should be given to this issue.

Consumers today use electronic communications infrastructure for 3 main purposes: (1)
voice (fixed or mobile); (2) SMS and (3) broadband.

Switching to next generation infrastructure will only be wise if consumers gain
improvements for these three services. These services should either become better (e.g.
higher bandwidth in broadband) or cheaper. At worst, these 3 services wouldcontinue to
offer the same benefits as today when used via NGB, with added benefits gained from new
services in addition. If the move to NGB is managed in such a way that causes consumers to
end up with fewer benefits than today for these 3 core communication services, then the
policies are flawed and consumers will rightly feel cheated.

In parallel, from an operator’s point of view, it is considered that the 3 main NGB drivers for
incumbents are:
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(1) reduce operational costs (typically between 30% and 40%);
(2) enable new services (e.g. HDTV); and,

(3) protect their market share and launch win-back campaigns by lever