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Annex 1

All

Al?2

Al3

Ald

Legal Framework and Statutory Objectives

The Communications Regulation Acts 2002-2010" (the “2002 Act”), the Common
Regulatory Framework (including the Framework and Authorisation Directives?
as transposed into Irish law by the corresponding Framework and Authorisation
Regulations?), and the Wireless Telegraphy Acts* set out, amongst other things,
powers, functions, duties and objectives of ComReg that are relevant to this
response to consultation and draft decision.

It should be noted that the 2003 Framework and Authorisation Regulations which
originally transposed the Framework and Authorisation Directives into Irish law
were, on 1 July 2011, revoked and replaced by the following regulations which
transpose the amended Framework and Authorisation Directives:

o the European Communities (Electronic Communications Networks and
Services) (Framework) Regulations 2011 (S.I. No. 333 of 2011); and

o the European Communities (Electronic Communications Networks and
Services) (Authorisation) Regulations 2011 (S.I. No. 335 of 2011).

References in this consultation document or in the appended draft decision to
either the Framework or Authorisation Regulations should be understood as
referring to the above 2011 regulations, unless the context suggests otherwise.

Apart from licensing and making regulations in relation to licences, ComReg’s
functions include the management of Ireland’s radio frequency spectrum in
accordance with ministerial Policy Directions under Section 13 of the 2002 Act,
having regard to its objectives under Section 12 of the 2002 Act, Regulation 16 of
the Framework Regulations and the provisions of Article 8a of the Framework
Directive. ComReg is to carry out its functions effectively, and in a manner

! The Communications Regulation Act 2002, the Communications Regulation (Amendment) Act
2007 and the Communications Regulation (Premium Rate Services and Electronic Communications
Infrastructure) Act 2010.

% Directive No. 2002/21/EC of the European Parliament and of the Council of 7 March 2002 (as
amended by Regulation (EC) No. 717/2007 of 27 June 2007, Regulation (EC) No. 544/2009 of 18
June 2009 and Directive 2009/140/EC of the European Parliament and Council of 25 November
2009) (the “Framework Directive”) and Directive No. 2002/20/EC of the European Parliament and of
the Council of 7 March 2002 (as amended by Directive 2009/140/EC) (the “Authorisation Directive”)

* The European Communities (Electronic Communications Networks and Services) (Framework)
Regulations 2011 (S.I. No. 333 of 2011) and the European Communities (Electronic Communications
Networks and Services) (Authorisation) Regulations 2011 (S.I. No. 335 of 2011) respectively which
revoke and replace S.1.307 of 2003 and S.1. 306 of 2003 respectively.

* The Wireless Telegraphy Acts, 1926 and 1956, the Broadcasting Authority Acts, 1960 to 1971, in so
far as they amend those Acts, the Wireless Telegraphy Act 1972, Sections 2, 9, 10,11,12,14,15,16,17
and 19 of the Broadcasting and Wireless Telegraphy Act 1988 and Sections 181 (1) to (7) and (9) and
Section 182 of the Broadcasting Act 20009.
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serving to ensure that the allocation and assignment of radio frequencies is based
on objective, transparent, non-discriminatory and proportionate criteria.

This annex is intended as a general guide as to ComReg’s role in this area, and
not as a definitive or exhaustive legal exposition of that role. Further, this annex
restricts itself to consideration of those powers, functions, duties and objectives of
ComReg that appear most relevant to the matters at hand and by way of example
excludes those in relation to premium rate services or market analysis.

All references in this annex to enactments are to the enactment as amended at the
date hereof, unless the context otherwise requires.

Primary Objectives and Regulatory Principles Under the
2002 Act and Common Regulatory Framework

ComReg’s primary objectives in carrying out its statutory functions in the context
of electronic communications are to:

promote competition;
contribute to the development of the internal market®
promote the interests of users within the Community’;

ensure the efficient management and use of the radio frequency spectrum
in Ireland in accordance with a direction under Section 13 of the 2002
Act®; and

unless otherwise provided for in Regulation 17 of the Framework
Regulations, take the utmost account of the desirability of technological
neutrality in complying with the requirements of the Specific
Regulations® in particular those designed to ensure effective
competition*®.

>Section 12 (1)(a)(i) of the 2002 Act.
®Section 12 (1)(a)(ii) of the 2002 Act.
’Section 12(1)(a)(iii) of the 2002 Act.

8Section 12(1)(b) of the 2002 Act. Whilst this objective would appear to be a separate and distinct
objective in the 2002 Act, it is noted that, for the purposes of ComReg’s activities in relation to ECS
and ECN, Atrticle 8 of the Framework Directive identifies “encouraging efficient use and ensuring the
effective management of radio frequencies (and numbering resources)” as a sub-objective of the
broader objective of the promotion of competition. In light of this, the assessment of different
regulatory options against this objective is set out in the context of the RIA contained in document

? The ‘Specific Regulations’ comprise collectively the European Communities (Electronic
Communications Networks and Services) (Framework) Regulations 2011 (S.I. No. 333 of 2011), the
European Communities (Electronic Communications Networks and Services) (Authorisation)
Regulations 2011 (S.I. No. 335 of 2011), the European Communities (Electronic Communications
Networks and Services) (Access) Regulations 2011 (S.I. No. 334 of 2011), the European
Communities (Electronic Communications Networks and Services) (Universal Service and Users’
Rights) Regulations 2011 (S.I. 337 of 2011) and the European Communities (Electronic

5 ComReg 11/60a
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Promotion of Competition

A 18  Section 12(2)(a) of the 2002 Act requires ComReg to take all reasonable
measures which are aimed at the promotion of competition, including:

o ensuring that users, including disabled users, derive maximum benefit in
terms of choice, price and quality;

o ensuring that there is no distortion or restriction of competition in the
electronic communications sector; and

o encouraging efficient use and ensuring the effective management of
radio frequencies and numbering resources.

Al9 In so far as the promotion of competition is concerned, Regulation 16(1)(b) of the
Framework Regulations also requires ComReg to:

o ensure that elderly users and users with special social needs derive
maximum benefit in terms of choice, price and quality, and

o ensure that, in the transmission of content, there is no distortion or
restriction of competition in the electronic communications sector.

A 110 Regulation 9(11) of the Authorisation Regulations also provides that ComReg
must ensure that radio frequencies are efficiently and effectively used having
regard to Section 12(2)(a) of the 2002 Act and Regulations 16(1) and 17(1) of the
Framework Regulations. Regulation 9(11) further provides that ComReg must
ensure that competition is not distorted by any transfer or accumulation of rights
of use for radio frequencies, and, for this purpose, ComReg may take appropriate
measures such as mandating the sale or the lease of rights of use for radio
frequencies.

Contributing to the Development of the Internal Market

A 111 Section 12(2)(b) of the 2002 Act requires ComReg to take all reasonable
measures which are aimed at contributing to the development of the internal
market, including:

o removing remaining obstacles to the provision of electronic
communications networks, electronic communications services and
associated facilities at Community level;

o encouraging the establishment and development of trans-European
networks and the interoperability of transnational services and end-to-
end connectivity; and

o co-operating with electronic communications national regulatory
authorities in other Member States of the Community and with the

Communications Networks and Services) (Privacy and Electronic Communications) Regulations
2011 (S.1. No. 336 of 2011).

10 Regulation 16(1)(a) of the Framework Regulations.
6 ComReg 11/60a
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Commission of the Community in a transparent manner to ensure the
development of consistent regulatory practice and the consistent
application of Community law in this field.

A 1.12 In so far as contributing to the development of the internal market is concerned,
Regulation 16(1)(c) of the Framework Regulations also requires ComReg to co-
operate with the Body of European Regulators for Electronic Communications
(BEREC) in a transparent manner to ensure the development of consistent
regulatory practice and the consistent application of EU law in the field of
electronic communications.

Promotion of Interests of Users

A 1.13 Section 12(2)(c) of the 2002 Act requires ComReg, when exercising its functions
in relation to the provision of electronic communications networks and services,
to take all reasonable measures which are aimed at the promotion of the interests
of users within the Community, including:

o ensuring that all users have access to a universal service;

o ensuring a high level of protection for consumers in their dealings with
suppliers, in particular by ensuring the availability of simple and
inexpensive dispute resolution procedures carried out by a body that is
independent of the parties involved;

o contributing to ensuring a high level of protection of personal data and
privacy;

o promoting the provision of clear information, in particular requiring
transparency of tariffs and conditions for using publicly available
electronic communications services;

o encouraging access to the internet at reasonable cost to users;

o addressing the needs of specific social groups, in particular disabled
users; and

o ensuring that the integrity and security of public communications
networks are maintained.

A 114 In so far as promotion of the interests of users within the EU is concerned,
Regulation 16(1)(d) of the Framework Regulations also requires ComReg to:
o address the needs of specific social groups, in particular, elderly users
and users with special social needs, and

o promote the ability of end-users to access and distribute information or
use applications and services of their choice.

Regulatory Principles

A 1.15 In pursuit of its objectives under Regulation 16(1) of the Framework Regulations
and Section 12 of the 2002 Act, ComReg must apply objective, transparent,

7 ComReg 11/60a
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non-discriminatory and proportionate regulatory principles by, amongst other

things:

BEREC

promoting regulatory predictability by ensuring a consistent regulatory
approach over appropriate review periods;

ensuring that, in similar circumstances, there is no discrimination in the
treatment of undertakings providing electronic communications networks
and services;

safeguarding competition to the benefit of consumers and promoting,
where appropriate, infrastructure-based competition;

promoting efficient investment and innovation in new and enhanced
infrastructures, including by ensuring that any access obligation takes
appropriate account of the risk incurred by the investing undertakings
and by permitting various cooperative arrangements between investors
and parties seeking access to diversify the risk of investment, while
ensuring that competition in the market and the principle of non-
discrimination are preserved,;

taking due account of the variety of conditions relating to competition
and consumers that exist in the various geographic areas within the State;
and

imposing ex-ante regulatory obligations only where there is no effective
and sustainable competition and relaxing or lifting such obligations as
soon as that condition is fulfilled.

A 116 Under Regulation 16(1)(3) of the Framework Regulations, ComReg must:

having regard to its objectives under Section 12 of the 2002 Act and its
functions under the Specific Regulations, actively support the goals of

BEREC of promoting greater regulatory co-ordination and coherence;

and

take the utmost account of opinions and common positions adopted by
BEREC when adopting decisions for the national market.

Other Obligations under the 2002 Act

A 1.17 In carrying out its functions, ComReg is required amongst other things, to:

seek to ensure that any measures taken by it are proportionate having
regard to the objectives set out in Section 12 of the 2002 Act;**

have regard to international developments with regard to electronic
communications networks and electronic communications services,

1gection 12(3) of the 2002 Act.

8 ComReg 11/60a
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associated facilities, postal services, the radio frequency spectrum and
numbering'?; and

o take the utmost account of the desirability that the exercise of its
functions aimed at achieving its radio frequency management objectives
does not result in discrimination in favour of or against particular types
of technology for the provision of ECS.*?

Policy Directions**

Section 12(4) of the 2002 Act provides that, in carrying out its functions, ComReg
must have appropriate regard to policy statements, published by or on behalf of
the Government or a Minister of the Government and notified to the Commission,
in relation to the economic and social development of the State. Section 13(1) of
the 2002 Act requires ComReg to comply with any policy direction given to
ComReg by the Minister for Communications, Energy and Natural Resources
(“the Minister”) as he or she considers appropriate, in the interests of the proper
and effective regulation of the electronic communications market, the
management of the radio frequency spectrum in the State and the formulation of
policy applicable to such proper and effective regulation and management, to be
followed by ComReg in the exercise of its functions. Section 10(1)(b) of the 2002
Act also requires ComReg, in managing the radio frequency spectrum, to do so in
accordance with a direction of the Minister under Section 13 of the 2002 Act,
while Section 12(1)(b) requires ComReg to ensure the efficient management and
use of the radio frequency spectrum in accordance with a direction under Section
13.

The Policy Directions which are most relevant in this regard include the
following:

Policy Direction No.3 on Broadband Electronic Communication Networks

ComReg shall in the exercise of its functions, take into account the national
objective regarding broadband rollout, viz, the Government wishes to ensure the
widespread availability of open-access, affordable, always-on broadband
infrastructure and services for businesses and citizens on a balanced regional basis
within three years, on the basis of utilisation of a range of existing and emerging
technologies and broadband speeds appropriate to specific categories of service
and customers.

ComReg is conscious that the three year objective described in this policy
direction has now expired making this direction less relevant currently.

12 Section 12(5) of the 2002 Act.
13Section 12(6) of the 2002 Act .

1“ComReg also notes, and takes due account of, the Spectrum Policy Statement issued by the DCENR
in September 2010.
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Policy Direction No.4 on Industry Sustainability

ComReg shall ensure that in making regulatory decisions in relation to the
electronic communications market, it takes account of the state of the industry and
in particular the industry’s position in the business cycle and the impact of such
decisions on the sustainability of the business of undertakings affected.

Policy Direction No.5 on Regulation only where Necessary

Where ComReg has discretion as to whether to impose regulatory obligations, it
shall, before deciding to impose such regulatory obligations on undertakings,
examine whether the objectives of such regulatory obligations would be better
achieved by forbearance from imposition of such obligations and reliance instead
on market forces.

Policy Direction No.6 on Regulatory Impact Assessment

ComReg, before deciding to impose regulatory obligations on undertakings in the
market for electronic communications or for the purposes of the management and
use of the radio frequency spectrum or for the purposes of the regulation of the
postal sector, shall conduct a Regulatory Impact Assessment in accordance with
European and International best practice and otherwise in accordance with
measures that may be adopted under the Government’s Better Regulation
programme.

Policy Direction No.7 on Consistency with other Member States

ComReg shall ensure that, where market circumstances are equivalent, the
regulatory obligations imposed on undertakings in the electronic communications
market in Ireland should be equivalent to those imposed on undertakings in
equivalent positions in other Member States of the European Community.

Policy Direction No.11 on the Management of the Radio Frequency Spectrum

ComReg shall ensure that, in its management of the radio frequency spectrum, it
takes account of the interests of all users of the radio frequency spectrum.

General Policy Direction No.1 on Competition (2004)

ComReg shall focus on the promotion of competition as a key objective. Where
necessary, ComReg shall implement remedies which counteract or remove
barriers to market entry and shall support entry by new players to the market and
entry into new sectors by existing players. ComReg shall have a particular focus
on:

° market share of new entrants;

o ensuring that the applicable margin attributable to a product at the
wholesale level is sufficient to promote and sustain competition;

10 ComReg 11/60a
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o price level to the end user;
. competition in the fixed and mobile markets;

o the potential of alternative technology delivery platforms to support
competition.

1.2 Other Relevant Obligations under the Framework and

A128

A 129

A 1.30

Authorisation Regulations

Framework Regulations

Regulation 17 of the Framework Regulations governs the management of radio
frequencies for electronic communications services. Regulation 17(1) requires
that ComReg, subject to any directions issued by the Minister pursuant to Section
13 of the 2002 Act and having regard to its objectives under Section 12 of the
2002 Act and Regulation 16 of the Framework Regulations and the provisions of
Avrticle 8a of the Framework Directive, ensure:

o the effective management of radio frequencies for electronic
communications services

o that spectrum allocation used for electronic communications services and
issuing of general authorisations or individual rights of use for such radio
frequencies are based on objective, transparent, non-discriminatory and
proportionate criteria, and

o ensure that harmonisation of the use of radio frequency spectrum across
the EU is promoted, consistent with the need to ensure its effective and
efficient use and in pursuit of benefits for the consumer such as
economies of scale and interoperability of services, having regard to all
decisions and measures adopted by the European Commission in
accordance with Decision No. 676/2002/EC of the European Parliament
and of the Council of 7 March 2002 on a regulatory framework for radio
spectrum policy in the EU.

Regulation 17(2) provides that, unless otherwise provided in Regulation 17(3),
ComReg must ensure that all types of technology used for electronic
communications services may be used in the radio frequency bands that are
declared available for electronic communications services in the Radio Frequency
Plan published under section 35 of the 2002 Act in accordance with EU law.

Regulation 17(3) provides that, notwithstanding Regulation 17(2), ComReg may,
through licence conditions or otherwise, provide for proportionate and non-
discriminatory restrictions to the types of radio network or wireless access
technology used for electronic communications services where this is necessary
to—

(@ avoid harmful interference,
(b) protect public health against electromagnetic fields,
11 ComReg 11/60a
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(c) ensure technical quality of service,
(d) ensure maximisation of radio frequency sharing,
(e) safeguard the efficient use of spectrum, or

(f)  ensure the fulfilment of a general interest objective as defined by or on
behalf of the Government or a Minister of the Government in accordance
with Regulation 17(6).

Regulation 17(4) requires that, unless otherwise provided in Regulation 17(5),
ComReg must ensure that all types of electronic communications services may be
provided in the radio frequency bands, declared available for electronic
communications services in the Radio Frequency Plan published under section 35
of the Act of 2002 in accordance with EU law.

Regulation 17(5) provides that, notwithstanding Regulation 17(4), ComReg may
provide for proportionate and non-discriminatory restrictions to the types of
electronic communications services to be provided, including where necessary, to
fulfil a requirement under the International Telecommunication Union Radio
Regulations.

Regulation 17(6) requires that measures that require an electronic
communications service to be provided in a specific band available for electronic
communications services must be justified in order to ensure the fulfilment of a
general interest objective as defined by or on behalf of the Government or a
Minister of the Government in conformity with EU law such as, but not limited
to—

(@) safety of life,
(b) the promotion of social, regional or territorial cohesion,
(c) the avoidance of inefficient use of radio frequencies, or

(d) the promotion of cultural and linguistic diversity and media pluralism,
for example, by the provision of radio and television broadcasting
services.

Regulation 17(7) provides that ComReg may only prohibit the provision of any
other electronic communications service in a specific radio spectrum frequency
band where such a prohibition is justified by the need to protect safety of life
services. ComReg may, on an exceptional basis, extend such a measure in order
to fulfil other general interest objectives as defined by or on behalf of the
Government or a Minister of the Government.

Regulation 17(8) provides that ComReg must, in accordance with Regulation 18,
regularly review the necessity of the restrictions referred to in Regulations 17(3)
and 17(5) and must make the results of such reviews publicly available.

Regulation 17(9) provides that Regulations 17(2) to (7) only apply to spectrum
allocated to be wused for electronic communications services, general
authorisations issued and individual rights of use for radio frequencies granted
after the 1 July 2011. Spectrum allocations, general authorisations and individual
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rights of use which already existed on the 1 July 2011 Framework Regulations are
subject to Regulation 18.

Regulation 17(10) provides that ComReg may, having regard to its objectives
under Section 12 of the 2002 Act and Regulation 16 and its functions under the
Specific Regulations, lay down rules in order to prevent spectrum hoarding, in
particular by setting out strict deadlines for the effective exploitation of the rights
of use by the holder of rights and by withdrawing the rights of use in cases of
non-compliance with the deadlines. Any rules laid down under this Regulation
must be applied in a proportionate, non-discriminatory and transparent manner.

Regulation 17(11) requires ComReg to, in the fulfilment of its obligations under
that Regulation, respect relevant international agreements, including the 1TU
Radio Regulations and any public policy considerations brought to its attention by
the Minister.

Authorisation Regulations

Decision to limit rights of use for radio frequencies

Regulation 9(2) of the Authorisation Regulations provides that ComReg may
grant individual rights of use for radio frequencies by way of a licence where it
considers that one or more of the following criteria are applicable:

it is necessary to avoid harmful interference,

(@) itis necessary to ensure technical quality of service,
(b) itis necessary to safeguard the efficient use of spectrum, or

(c) itis necessary to fulfil other objectives of general interest as defined by
or on behalf of the Government or a Minister of the Government in
conformity with EU law.

Regulation 9(10) of the Authorisation Regulations provides that ComReg must
not limit the number of rights of use for radio frequencies to be granted except
where this is necessary to ensure the efficient use of radio frequencies in
accordance with Regulation 11.

Regulation 9(7) also provides that:

(@ where individual rights of use for radio frequencies are granted for a
period of 10 years or more and such rights may not be transferred or
leased between undertakings in accordance with Regulation 19 of the
Framework Regulations, ComReg must ensure that criteria set out in
Regulation 9(2) apply for the duration of the rights of use, in particular
upon a justified request from the holder of the right.

(b) where ComReg determines that the criteria referred to in Regulation 9(2)
are no longer applicable to a right of use for radio frequencies, ComReg
must, after a reasonable period and having notified the holder of the
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individual rights of use, change the individual rights of use into a general
authorisation or must ensure that the individual rights of use are made
transferable or leasable between undertakings in accordance with
Regulation 19 of the Framework Regulations.

Publication of procedures

Regulation 9(4)(a) of the Authorisation Regulations requires that ComReg,
having regard to the provisions of Regulation 17 of the Framework Regulations,
establish open, objective, transparent, non-discriminatory and proportionate
procedures for the granting of rights of use for radio frequencies and cause any
such procedures to be made publicly available.

Duration of rights of use for radio frequencies

Regulation 9(6) of the Authorisation Regulations provides that rights of use for
radio frequencies must be in force for such period as ComReg considers
appropriate having regard to the network or service concerned in view of the
objective pursued taking due account of the need to allow for an appropriate
period for investment amortisation.

Conditions attached to rights of use for radio frequencies

Regulation 9(5) of the Authorisation Regulations provides that, when granting
rights of use for radio frequencies, ComReg must, having regard to the provisions
of Regulations 17 and 19 of the Framework Regulations, specify whether such
rights may be transferred by the holder of the rights and under what conditions
such a transfer may take place.

Regulation 10(1) of the Authorisation Regulations provides that, notwithstanding
Section 5 of the 1926 Act, but subject to any regulations under Section 6 of the
1926 Act, ComReg may only attach those conditions listed in Part B of the
Schedule to the Authorisation Regulations. Part B lists the following conditions
which may be attached to licences:

o Obligation to provide a service or to use a type of technology for which
the rights of use for the frequency has been granted including, where
appropriate, coverage and quality requirements.

o Effective and efficient use of frequencies in conformity with the
Framework Directive and Framework Regulations.

o Technical and operational conditions necessary for the avoidance of
harmful interference and for the limitation of exposure of the general
public to electromagnetic fields, where such conditions are different
from those included in the general authorisation.

o Maximum duration in conformity with Regulation 9, subject to any
changes in the national frequency plan.
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o Transfer of rights at the initiative of the rights holder and conditions of
such transfer in conformity with the Framework Directive.

o Usage fees in accordance with Regulation 19.

o Any commitments which the undertaking obtaining the usage right has
made in the course of a competitive or comparative selection procedure.

o Obligations under relevant international agreements relating to the use of
frequencies.

o Obligations specific to an experimental use of radio frequencies.

Regulation 10(2) also requires that any attachment of conditions under Regulation
10(1) to rights of use for radio frequencies must be non-discriminatory,
proportionate and transparent and in accordance with Regulation 17 of the
Framework Regulations.

Procedures for limiting the number of rights of use to be granted for radio
frequencies

Regulation 11(1) of the Authorisation Regulations provides that, where ComReg
considers that the number of rights of use to be granted for radio frequencies
should be limited it must, without prejudice to Sections 13 and 37 of the 2002
Act:

(@) give due weight to the need to maximise benefits for users and to
facilitate the development of competition, and

(b) give all interested parties, including users and consumers, the
opportunity to express their views in accordance with Regulation 12 of
the Framework Regulations.

Regulation 11(2) of the Authorisation Regulations requires that, when granting
the limited number of rights of use for radio frequencies it has decided upon,
ComReg does so “...on the basis of selection criteria which are objective,
transparent, non-discriminatory and proportionate and which give due weight to
the achievement of the objectives set out in Section 12 of the 2002 Act and
Regulations 16 and 17 of the Framework Regulations.”

Regulation 11(4) provides that where it decides to use competitive or comparative
selection procedures, ComReg must, inter alia, ensure that such procedures are
fair, reasonable, open and transparent to all interested parties.

Fees for spectrum rights of use/licences

Regulation 19 of the Authorisation Regulations permits ComReg to impose fees
for a licence which reflect the need to ensure the optimal use of the radio
frequency spectrum.

ComReg is required to ensure that any such fees are objectively justified,
transparent, non-discriminatory and proportionate in relation to their intended
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purpose and take into account the objectives of ComReg as set out in Section 12
of the 2002 Act and Regulation 16 of the Framework Regulations.

Amendment of rights and obligations

Regulation 15 of the Authorisation Regulations permits ComReg to amend rights
and conditions concerning licences, provided that any such amendments may only
be made in objectively justified cases and in a proportionate manner, following
the process set down in Regulation 15(4).

1.3 Other Relevant Provisions

A 154

A 155

A 1.56

A 157

Wireless Telegraphy Acts

Under Section 5 of the Wireless Telegraphy Acts, ComReg may, subject to those
Acts, and on payment of the prescribed fees (if any), grant to persons licences to
keep and have possession of apparatus for wireless telegraphy in any specified
place in the State.

Such licences are to be in such form, continue in force for such period and be
subject to such conditions and restrictions (including conditions as to suspension
and revocation) as might be prescribed in regard to them by regulations made by
ComReg under Section 6.

Section 5(3) also provides that, where it appears appropriate to ComReg, it may,
in the interests of the efficient and orderly use of wireless telegraphy, limit the
number of licences for any particular class or classes of apparatus for wireless
telegraphy granted under Section 5.

Section 6 provides that ComReg may make regulations prescribing in relation to
all licences granted by it under section 5, or any particular class or classes of such
licences, all or any of the matters following that is to say:

(@) the form of such licences,

(b) the period during which such licences continue in force,

(c) the manner in which, the terms on which, and the period or periods for
which such licences may be renewed,

(d) the circumstances in which or the terms under which such licences are
granted,

(e) the circumstances and manner in which such licences may be suspended
or revoked by ComReg,

(F)  the terms and conditions to be observed by the holders of such licences
and subject to which such licences are deemed to be granted,

(g) the fees to be paid on the application, grant or renewal of such licences
or classes of such licences, subject to such exceptions as ComReg may
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prescribe, and the time and manner at and in which such fees are to be
paid, and

(h)  matters which such licences do not entitle or authorise the holder to do.

Section 6(2) provides that ComReg may make regulations authorising and
providing for the granting of licences under section 5 subject to special terms,
conditions, and restrictions to persons who satisfy it that they require the licences
solely for the purpose of conducting experiments in wireless telegraphy.

GSM Directive (as amended)

In light of the rights of use of spectrum under consideration in this document,
ComReg notes that the GSM Directive 87/372/EEC as transposed by S.I. 416 of
1994 and the Amending GSM Directive 2009/114/EC as transposed by S.I. 195 of
2010 are also of relevance.

In particular regulation 3(2) of S.I. 195 of 2010 provides that: “The Commission
for Communications Regulation shall examine whether the existing assignment of
spectrum in the 900 MHz band to competing mobile operators is likely to distort
competition in the mobile markets in the State and, where justified and
proportionate, it shall address such distortions in accordance with Regulation 15
of the European Communities (Electronic Communications Networks and
Services) (Authorisation) Regulations 2003 (S.1. No. 306 of 2003).”*°

Commission Decision 2009/766/EC on Harmonisation of the 900 MHz and
1800 MHz bands

ComReg must comply with the provisions of the above Commission Decision
which is aimed at harmonising the technical conditions for the availability and
efficient use of the 900 MHz band, in accordance with Directive 87/372/EEC, and
of the 1800 MHz band for terrestrial systems capable of providing electronic
communications services. This decision was recently amended by Commission
Decision 2011/251/EU.

Commission Decision 2010/267/EU on Harmonisation of 800 MHz band

ComReg must comply with the provisions of the above Commission Decision
which is aimed at harmonising the technical conditions for the availability and
efficient use of the 800 MHz band for terrestrial systems capable of providing
electronic communications services.

Article 4 of Directive 2002/77/EC (Competition Directive)

Avrticle 4 of the Competition Directive provides that:

15 Now in accordance with Regulation 15 of the 2011 Authorisation Regulations.
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“Without prejudice to specific criteria and procedures adopted by Member States to
grant rights of use of radio frequencies to providers of radio or television broadcast
content services with a view to pursuing general interest objectives in conformity

with Community law:
1. Member States shall not grant exclusive or special rights of use of radio
frequencies for the provision of electronic communications services.

2.  The assignment of radio frequencies for electronic communication
services shall be based on objective, transparent, non-discriminatory

and proportionate criteria.”
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Annex 2

A2l

A22

2.1

A23

A24

A25

Joining Liberalisation and Licence Expiry

In the course of the consultations that have taken place as part of the multi-band
spectrum release, some respondents contended that ComReg was inappropriately
or unnecessarily linking the matter of the implementation of the (then draft)
liberalisation decision®, on the one hand, with the expiry of existing GSM 900
MHz Licences, on the other.

Whilst the process has moved on, developments have taken place and the relevant
facts and circumstances have changed since this issue was raised, this annex
nevertheless sets out the views expressed on the matter by ComReg and by
respondents in the course of the consultation process and then sets out ComReg’s
final views.

Summary of Respondents’ Views

Various respondents contended that ComReg was inappropriately conflating the
issues of expiry of existing GSM 900 MHz Licences and the granting of licences
in respect of liberalised rights of use of 900 MHz spectrum.

At the time, and in the main, respondents with existing GSM 900 licences put
forward the proposal that those licences should be liberalised in the hands of those
operators as soon as possible, and this proposition was largely linked with their
proposals for administrative assignment of new 900 MHz licences, or extensions
to the duration of existing (or, as the case may be, then-existing) GSM 900 MHz
licences.

By contrast, H3GI submitted that there should be no liberalisation of existing
GSM 900 MHz Licences in the hands of the existing GSM 900 licensees as to do
so would:

“[infringe] the principles of equality, the promotion of competition, the promotion of
the interests of users, the development of the internal market and the efficient
management and use of spectrum...

17

'® This became Commission Decision 2009/766/EC on the harmonisation of the 900 MHz and 1800
MHz frequency bands for terrestrial systems capable of providing pan-European electronic
communications services in the Community and has since been amended by Commission Decision
2011/251/EU.

17 Page 8 of H3GI’s submission in response to 08/57 published in ComReg Document 09/14s.
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Specific Issues Raised by Respondents

Consultation 08/57

In its response to Consultation 08/57 Meteor stated:

“Whilst Meteor is supportive of ComReg’s liberalisation proposal, Meteor
vigorously disagrees with the way in which the consultation document attempts to
link implementation of the Draft Liberalisation Decision to retraction of the existing
900 MHz licences and auctioning off the spectrum.”*®

“H3GlI does not believe that ComReg is obliged by the Commission Decision to vary
the existing 2G regulations and all current 2G licences so as to permit use by

Vodafone, O2 and Meteor of UMTS in the 900 and 1800 MHz bands as soon as
practicable following the coming into force of the Commission Decision.”"

Consultation 09/14

ComReg responded to the above points in Consultation 09/14:%°

“In relation to the view expressed regarding the interpretation of the Draft Radio
Spectrum Decision, ComReg agrees that the Draft Decision does not link
liberalisation of 900 MHz and 1800 MHz spectrum with the “compulsory release” of
the 900 MHz spectrum blocks held by existing licensees. The Options proposed in
the Consultation, as they related to the expiry of existing GSM licences, were put
forward on the basis that, amongst other things, these licences have explicit
durations and expiry dates which are set out, amongst other places, in the relevant
licence regulations, and ComReg’s continuing belief that demand for 900 MHz
spectrum is likely to exceed supply. In such circumstances, ComReg remains of the
view that open, non-discriminatory and equitable opportunities to access that
spectrum, such as are provided by market mechanisms, are appropriate in this
context.”

Consultation 09/99

In Consultation 09/99 ComReg noted that it had not adopted a policy of
liberalising existing GSM licences due to the potential distortions of competition
that this might create®'.

For this and other reasons (including the promotion of competition, non-
discriminatory access to spectrum rights etc), ComReg set out its view that access

18 Page 19 of Meteor’s submission in response to 08/57 published in ComReg Document 09/14s
19 Page 8 of H3GI’s submission in response to 08/57 published in ComReg Document 09/14s
20 Consultation 09/14 — section 4.2

21 Consultation 09/99 - section 8.1.3
20 ComReg 11/60a
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to liberalised rights of use to 900 MHz spectrum should be via open competition
(in this case, a full band auction).

In addition, given that Meteor’s existing GSM 900 MHz licence expires in 2015
and, as the then proposed spectrum cap of 2 x 10 MHz would have curtailed
Meteor’s ability to obtain liberalised 900 MHz rights of use, ComReg, informed
by the advice of DotEcon, proposed the introduction of an “early liberalisation
option” for Meteor whereby it could bid for, and win, rights of use in respect of
liberalised 900 MHz spectrum.

In its response to Consultation 09/99 BT stated:

“We appreciate the complexity of the situation in relation to the historical mobile
spectrum assignments and the dual objectives of allowing more technology
neutral use of the 900 MHz band, in accordance with the requirements of the
revised GSM Directive and including consideration of the competition aspects,
and the need to deal with the assignment of further spectrum and the re-
assignment of spectrum beyond the current licence expiry.*

In its response Meteor suggested that an auction was inappropriate at that time
and that ComReg should adopt interim measures and defer any assignment of
longer term rights of use until it had developed a clear spectrum plan (in
particular in relation to digital dividend (800 MHz) spectrum).

02 in its response to Consultation 09/99 made submissions arising from the
consultation process, and asserted that:

1. ComReg had misjudged the potential impact of the loss of spectrum by
an existing operator in a full band auction;

ComReg was not required to link licence-expiry with liberalisation;

02 was entitled to reasonable notice prior to any proposal which would
involve the loss of 900 MHz spectrum;

4. 1t was within ComReg’s power to extend existing licences on a 2G only
basis;

5. if liberalisation were not part of EU policy then ComReg would not have
held a spectrum auction;

6. if licences were not about to expire then ComReg would have taken
more time in which to liberalise rights of use;

7. ComReg should extend the GSM 900 MHz licences in the way it would
have done if liberalisation had not been on the agenda and then liberalise
in an orderly manner;

8. ComReg had taken the position that liberalisation had to happen prior to
the expiry of the then-existing 2G licences, with no legal basis for this
position — with the result that O2 and VVodafone were being unnecessarily
and severely penalised because of the practicalities of their existing
licences happening to end on a particular date in what was then the near
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future — a date that had been fixed many years ago, and before
liberalisation had even been considered; and

9. that a licence extension (even on an unliberalised basis) would avoid
many of what it saw as the problems with ComReg’s then proposal.

02 also submitted that ComReg should grant a licence-extension and that:

“Once ComReg extends the licences, it can subsequently as it is entitled to do
under Directive 2009/114 (ref Recital 7) as part of liberalisation “amend rights of
use...review these rights of use and...redistribute such rights in order to address
distortions” — which can be and should be done within a timeframe that is
“objectively justified and proportionate”.

ComReg’s Response to Specific Issues Raised

As mentioned at the outset in this Annex, the process has moved on since this
issue was raised, developments have taken place and the relevant facts and
circumstances obtaining have changed. In particular, ComReg has now, for the
reasons set out in Consultation 11/29 and Decision D03/11, granted Interim
Licences to Vodafone and O2. While the reasoning behind providing for and
granting Interim Licences is fully set out in those documents, ComReg notes the
application by O2 for, and the grant to it of, such a licence has, in effect,
addressed most of O2’s above-enumerated points relating to licence extension,
and ComReg is accordingly of the view that these require no further treatment.

As regards O2’s point 1 above, ComReg understands this submission to relate to
two separate matters:

o the potential impact on consumers, which ComReg has addressed
previously, and considers further in chapter 3; and

o the impact on individual competitors in the market, which, again,
ComReg has addressed previously.

As these issues are considered in detail elsewhere they are not addressed further
in this Annex.

As regards the submission that O2 was entitled to reasonable notice prior to any
proposal which could involve the loss of 900 MHz spectrum, ComReg notes that:

o the duration of the GSM 900 MHz licences was part of the Regulations
under which the licences were granted, and part of the licences
themselves and licensees, including O2, were aware of this;

o ComReg commenced the consultation process in relation to its broader
spectrum-release proposal in 2008, approximately three years prior to
licence-expiry, and, whilst O2 and VVodafone have since applied for, and
been granted, Interim Licences from the time of expiry of their pre-
existing GSM 900 MHz licences until January, 2013, ComReg also notes
that the Broader Spectrum Liberalisation Process is still on-going;
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o the availability of 800 MHz spectrum has significantly reduced the
possibility of one or more incumbent operators losing spectrum; and

o the introduction of the Interim Licences of itself provides a reasonable
notice period before any loss of spectrum could potentially occur.

Taking O2’s points 5, 6 and 7 together, ComReg notes that points 5 and 6 are
based on hypotheses which do not reflect the actual reality and the current facts
and circumstances, and, accordingly, are not particularly relevant. ComReg
further notes that, had either of the counterfactual scenarios put forward at O2’s
points 5 and 6 above actually arisen, it would have embarked on a consultation
process prior to expressing a finalised view. Nevertheless, ComReg points out
that:

o whilst it considers each spectrum-allocation process on its merits,
ComReg’s preferred allocation method in cases where demand is
expected to exceed supply is to hold an auction, as this has proven to be
a quick, fair and transparent method of proceeding. ComReg remains of
the view that auctions are an effective means of releasing spectrum rights
of use (even where there is unlikely to be excess demand) — for instance,
by avoiding administrative resolution of such issues as location-in-band;
and

o whilst the GSM Amendment Directive does not set a strict timeframe for
liberalisation, ComReg’s view is that, for reasons previously stated,
liberalisation should be achieved at the earliest time, having regard to the
potential for distortions to competition.

0O2’s submission at point 7 above, in essence, is that ComReg should have
ignored significant facts and circumstances that were before it and of which it was
aware, in developing a proposal with potentially long-term consequences for the
electronic communications sector in the State. ComReg is of the view that it
would have been improper for it to develop proposals, and to reach any decision,
on such a basis.

In relation to O2’s points 2 and 8, ComReg notes that it has never taken the
position that liberalisation must happen prior to licence-expiry. The view that it
adopted in Consultation 09/14, which is set out above, was that ComReg did not
believe that it was appropriate to issue licences in respect of liberalised rights of
use other than in an open, non-discriminatory and proportionate process?.
ComReg believes that that view remains appropriate.

In relation to Meteor’s contention (in response to Consultation 09/99) that any
longer term solution should be deferred until ComReg had developed a clear
spectrum plan, ComReg notes that clarity has subsequently emerged in relation to
the release of digital dividend spectrum in the 800 MHz band and, due to the
effluxion of time

%2 ComReg further notes that the Interim Licences are not in respect of liberalised rights of use and
accordingly, as set out in Document 11/29, different criteria were applied in granting same than are
being applied to this Multi-Band Spectrum Release.
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ComReg has now granted the Interim licences, which would appear to constitute
an interim solution of the type proposed by Meteor in response to Consultation
09/99.

ComReg notes that, purely by chance, the expiry dates of two of the existing 900
MHz 2G licences are relatively close to the date by which Member States were
obliged to bring into force laws transposing Directive 2009/114/EC?>.

While this temporal alignment has perhaps contributed to the complexity of
running a spectrum allocation process in Ireland, it also rendered it unnecessary
for ComReg to consider many of the issues that arose in other jurisdictions
relating to the amendment of long term rights of use of spectrum.**

ComReg’s Final View

Since these issues were raised, ComReg consulted on proposals relating to, and,
for the reasons set out in Consultation 11/29 and Decision D03/11, subsequently
decided in favour of, Interim Licences. The granting of the Interim Licences to
02 and Vodafone has also tangentially had the effect of temporally de-coupling
the expiry of pre-existing GSM licences?®® in the 900 MHz band from the grant of
liberalised licences in respect of the 900 MHz band.

To the extent that submissions put forward by respondents, and set out above,
relate to the short-term issue of ComReg’s earlier proposals involving the grant of
liberalised rights of use essentially at the earliest opportunity (being the expiry of
pre-existing GSM 900 MHz licences held by Vodafone and O2), ComReg
believes that the granting of the Interim Licences has rendered it unnecessary to
give further consideration to most of the issues considered in this annex in the
context of its Multi-band Spectrum Release process.

To the extent that any of the respondents intended their submissions to imply that
ComReg should renew GSM 900 MHz licences on a longer-term basis, and then
separately address the issue of liberalisation, ComReg is of the view that such an
approach:

o would fail to deliver the benefits of liberalisation to consumers as early
as possible;

o would be likely to distort competition and discriminate against potential
new entrants; and

o might entail the granting of rights of use which ComReg might
subsequently need to amend with significant consequences for regulatory
certainty, efficient investment and the financial terms of the licenses.

23 Which has been transposed in Ireland by S.1. 195 of 2010 The European Communities (Public Pan-
European Cellular Digital Land-Based Mobile Communications) Regulations 2010 (S.I. 195 of 2010)
4 As acknowledged by BT in its response to Consultation 09/99 (see document 10/21r).
25 ComReg notes that the expiry of Meteor’s existing 900 MHz licence is later than the proposed
grant of longer liberalised rights of use and accordingly does not consider that the same issues arise in
respect of this licence.
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A 231 ComReg is of the view that it is not appropriate to grant longer-term rights of use
of spectrum other than by an open, transparent, proportionate and non-
discriminatory process decided upon, having taken account of all of the facts
before it and the relevant circumstances. Accordingly, ComReg does not consider
that it was advisable to renew the existing GSM 900 MHz licences on a long-term
unliberalised basis and subsequently to address liberalisation.

A 2.32 For the reasons set out above and elsewhere in this document, ComReg is of the
view that it is not required to liberalise existing GSM 900 MHz licences,
including the Interim Licences®®.

26 This accords with the position put forward by H3GlI in response to Consultation 08/57 — see
document 09/14s.
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Annex 3

A3l

3.1

A3.2

A33

A34

A35

Spectrum Release Proposal: What Band

This annex is divided into three parts. The first section deals with the spectrum
suitable for this award. The second section deals with the award process, and the
third section deals with the timing of the availability of liberalised spectrum.

Spectrum Suitable for Award

Background

During the course of ComReg’s consultation process on the release and award of
liberalised spectrum in the 900 MHz band, ComReg’s views on the proposed
award process and the appropriate bands for inclusion in such a process have
evolved, in response to both respondents’ views and changing circumstances,
including the increased clarity around the timing of the availability of certain
spectrum bands and equipment capable of using certain spectrum bands.

Prior to the publication of Consultation 10/71, ComReg was, for the most part, of
the view that it would not be suitable to consider other spectrum bands for award
along with the 900 MHz band (for reasons set out in previous consultation
documents).?” However, in July 2010, the Minister for Communications, Energy
and Natural Resources (“the Minister”) announced that analogue terrestrial
television will be switched-off in the State in Quarter 4 of 2012, in conjunction
with analogue switchover in Northern Ireland.”®  As a result of this
announcement, it was evident that another sub-1GHz band, the 800 MHz band,
would be available for liberalised use from early 2013. Thus, given the increased
clarity around the availability of the 800 MHz band, ComReg thought it
appropriate to consider and consult upon the joint award of the 800 MHz and 900
MHz bands, in Consultation 10/71.

In addition, as a result of both evidence of equipment availability in the 1800
MHz band, and the clarified timescales for availability of liberalised sub-1GHz
spectrum (arising from the proposed inclusion of the 800 MHz band), ComReg
formed the view that it would be appropriate to also consider the inclusion of
1800 MHz spectrum in the proposed joint award of sub-1 GHz spectrum.
Consultation 10/105, published in December 2010, provided further details of
how this could be achieved.

This section of Annex 3 revisits the matters leading up to ComReg’s
consideration of a multiple band award of the 800, 900 and 1800 MHz bands,

%7 This was primarily due to the state of technological developments in the bands in question, i.e. the
Digital Dividend spectrum (800MHz) and in the 1800MHz band.

8See:http://www.dcenr.gov.ie/Press+Releases/2010/New+%e2%82%ac70+million+digital+ network
+to +be+built+ by+ RT%c3%89+including+new+satellite+service.htm
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with particular emphasis given to the arguments around the substitutability and/or
complementarity of these bands. It provides a summary of ComReg’s position as
set out in previous Consultation Documents and a summary of respondents’
views. In so doing, ComReg firstly provides a summary of the discussion
regarding the inclusion of the 800 MHz band in a joint award process with the
900 MHz band, and then provides a summary of the discussion regarding the
inclusion of other high frequency spectrum bands in the award process, in
particular the 1800 MHz band. This section concludes by outlining ComReg’s
current position on the spectrum bands suitable for inclusion in the proposed
award process, which are in turn examined in the draft RIA in Chapter 3.

Inclusion of the 800 MHz band

On 28 October 2009, the European Commission (“EC”) published a
Recommendation® which set a target date for switching-off analogue TV
transmissions of 1 January 2012, with the aim of encouraging availability of the
800 MHz band for electronic communication services (“ECS”). In this
Recommendation, the Commission called for Member States to refrain from
actions that might hinder the adoption of the 800 MHz band as a harmonised band
in the EU. In addition, on 6 May 2010, the EC published a Decision on
harmonised technical conditions of use in the 800 MHz band.*

The release of 800 MHz spectrum on a liberalised basis provides a new
opportunity for the provision of ECS and, in particular, advanced mobile services.
During the course of ComReg’s consultation process on the liberalisation of
spectrum in the 900 MHz and potentially other bands, developments relating to
the timing of analogue switch-off (“ASO”), and thus the availability of the 800
MHz band, have enabled ComReg to actively consider its inclusion in a joint
award with the 900 MHz band.

The section below provides a summary of how ComReg’s position on the 800
MHz band has developed over the course of this consultation process and the
views of interested parties throughout the consultation process.

Summary of ComReg’s Previous Position

Prior to the publication of Information Notice 10/59, published on 29 July 2010,
ComReg was of the view that, whilst the release of liberalised 800 MHz spectrum
would provide an excellent opportunity for the deployment of advanced mobile
services given the technical characteristics of this spectrum, the timescale for the
availability of this spectrum band remained uncertain. In particular, there was no
certainty in relation to the timeframes for digital terrestrial television (“DTT”)

29 Commission Recommendation of 28 October 2009, Facilitating the Release of the Digital Dividend
in the European Union (2009/848/EC).

30 Commission Decision of 6 May 2010 on harmonised technical conditions of use in the 790-862
MHz frequency band for terrestrial systems capable of providing electronic communications services
in the European Union (2010/267/EU).
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switch-on, corresponding ASO and therefore 800 MHz availability for ECS. As a
consequence, ComReg did not regard it as appropriate to indefinitely delay the
release of the 900 MHz band (on a liberalised basis) to enable a joint award of
these spectrum bands.

However, circumstances changed considerably when, on 29 July 2010, the
Minister announced that analogue terrestrial television would be switched-off in
the State in Quarter 4 of 2012, in conjunction with the analogue switchover in
Northern Ireland. Following this announcement, ComReg published Information
Notice 10/59 which noted that the clarity in the date for ASO in Ireland rendered
it possible for ComReg to consider bringing forward the release of the valuable
800 MHz band to release it in the same process as the 900 MHz band.

In light of the substantial potential benefits®! that could accrue from the release of
liberalised 800 MHz spectrum and given, amongst other things, the comparable
propagation characteristics of the 800 MHz and 900 MHz spectrum bands,
ComReg noted that it would be appropriate to consider the joint release of
assignment of liberalised rights of use of spectrum in the 800 MHz and 900 MHz
bands.

In Consultation 10/71 ComReg stated that it was of the view, in principle, that it
was no longer appropriate to maintain its previous position of considering the
award of spectrum rights of use in the 900 MHz band in isolation and proposed
the joint award of the 800 MHz and 900 MHz spectrum bands. In Section 2.4.1 of
Consultation 10/71, ComReg identified, amongst other things, the substitutability
of the 800 MHz and 900 MHz bands and efficient spectrum management as some
of the key benefits of a joint award of these bands.

In Consultation 10/71 ComReg noted the following factors which linked the two
sub-1 GHz bands:

o both sub-1 GHz bands have similar radio propagation characteristics and
can both be used to provide terrestrial electronic communications
services, including mobile voice, messaging and broadband services;

o both are well suited to providing wide-area coverage and in-building
penetration;

o the long distance propagation characteristics of both bands are ideal for
covering sparsely populated areas, which is an important consideration in
the Irish context;

o the costs involved in using 800 or 900 MHz spectrum to roll out a new
mobile network are substantially lower than those that would be incurred
using higher frequency spectrum bands, due to lower capital expenditure
(e.g. fewer base stations, antennas and sites required to roll out a
network) and operational expenditure; and

31 gee Section 2.4 of Consultation 10/71.
28 ComReg 11/60a



A3.14

A 3.15

A 3.16

A3.17

A 3.18

Multi-Band Spectrum Release

o the combination of these factors means that both bands can ultimately be
used by operators to serve the same mobile retail markets, including
mobile broadband.

Given these factors, and as both bands would be available for award on a
liberalised basis in a relatively similar timeframe, this would make them suitable
for a joint award process. Combining both bands in the same award process
would allow for substitution possibilities for bidders as it is possible that an
operator, in the course of an auction, would be willing to switch its bidding
between blocks of spectrum in the 800 MHz and 900 MHz band depending on
their relative price.*

In addition, ComReg noted in Consultation 10/71 that awarding rights of use in
such related bands separately in sequential processes would, amongst other
things, not allow bidders the same degree of substitution possibilities and the
flexibility to seek different mixes of spectrum across the sub-1GHz bands. In this
regard, any bids made by operators in an earlier auction would have to be based
on expectations about the value of spectrum in the other band in a subsequent
award process. Where there is the likelihood that such expectations may not be
correct, this could seriously inhibit substitution between the two bands and fail to
encourage the efficient allocation and pricing of spectrum in these bands which
may, in turn, not encourage the most efficient use of the spectrum. In contrast, a
joint award would remove much of this uncertainty by allowing operators to bid
on both bands simultaneously. Accordingly, and following due consideration of
advice received by ComReg from DotEcon on this issue’?, a joint award of the
bands was proposed.

Despite the significant benefits associated with a joint award, ComReg noted that
there would be some disadvantages associated with a joint award, primarily in
relation to increased complexity of the award process.*

On balance, however, ComReg considered that the potential benefits of a joint
award of the two sub-1 GHz bands would outweigh any potential disadvantages.

Views of Respondents

Prior to Consultation 10/71, ComReg’s proposals had considered the
liberalisation of the 900 MHz band in isolation. A number of respondents
(Meteor, 02, and Vodafone) to Consultations 08/57, 09/14 and 09/99 noted,
however, the importance of a ‘holistic’ approach toward spectrum management.

32 See Section 2.4.1 of Consultation 10/71.
33 See Section 4.1 of Dotecon Report (Document 10/71a).

34 1t was noted that a joint award of spectrum in multiple bands would result in additional categories
of lots that may potentially complicate the situation for bidders. In order to facilitate the maximum
choices for bidders, such an award process would need to allow switching of demand across different
categories of lots that might be considered substitutes. The greater the number of possible
combinations of spectrum that a bidder might wish to win, the greater the complexity involved in
deciding what to bid for during the auction.
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These respondents noted, in particular, the similarities between the 900 MHz and
800 MHz bands. Some of the issues raised by respondents prior to Consultation
10/71 included:

o Due to the favourable propagation characteristics for mobile broadband,
any decision on which spectrum would be assigned in future years
should take into account the availability of additional spectrum freed up
in the Digital Dividend process;*

. The 800 MHz band can be considered as a substitute for the 900 MHz
band;*®

o Rushing through a solution on 900 MHz spectrum only, when access to
digital dividend is not part of a solution, would be potentially damaging
to the entire sector;?’

o Proceeding without clarity about the availability or potential assignment
of the 800 MHz band would create artificially high demand for the 900
MHz band, increase the financial burden on bidders in the full band
auction and unfairly distort competition®®; and

3 In its response to Consultation 08/57 Meteor stated “..any decisions on the conditions under

which spectrum would be assigned in future years should be taken in the context of the circumstances
that exist at the time, which may include the availability of additional spectrum freed up in the Digital
Dividend process and the advent of spectrum trading rights.”

3 In its response to Consultation 09/99 O2 stated “The 800MHz band is considered to be a likely
suitable substitute for the 900MHz band.” and “ComReg should take a holistic approach to the way
in which it manages and releases spectrum in Ireland. This is particularly the case where certain
bands are potentially substitutable for each other. Though not identical, the Digital Dividend band
(800MHZz) is generally considered to be a likely suitable substitute for the 900MHz band.”

In its response to Consultation 09/99 Meteor stated “there is a high degree of substitutability between
the 800 MHz and 900 MHz bands”.

Vodafone’s response to Consultation 09/99 included a report from Ingenious Consulting who stated
“The 800 MHz band is technically equivalent to 900 MHz in terms of propagation and building
penetration and may be considered a close substitute.”

37 In its response to Consultation 09/14 Meteor stated “Rushing through a potentially damaging

solution on 900 MHz spectrum only, when 1800 MHz access and access to the digital dividend are
not part of a solution, is potentially damaging to the entire sector.”

8 In its response to Consultation 09/99 O2 stated “4 slight delay in the liberalisation of the 900MHz
band, and assignment of unused spectrum, is the more attractive and appropriate course of action
when any delay would be short, and when the overall benefit to consumers and operators would
outweigh any disadvantages or cost of delay.” page 29

In its response to Consultation 09/99 O2 stated “Proceeding to auction 900MHz spectrum in the
manner ComReg proposes, in the absence of ComReg providing clarity, or waiting to be in a position
to be able to provide clarity, on allocation of the Digital Dividend could also increase the likelihood
that an existing 900MHz operator will unnecessarily lose access to this spectrum because of the
increased artificial demand.”
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o Since valuation of spectrum in the 900 MHz, 1800 MHz and 800 MHz
bands, that can act as substitutes together, is interrelated, it is vital that
ComReg adopt a holistic approach to allocation°.

In Consultation 10/71, ComReg invited views on its proposals for a joint award of
the 800 MHz and 900 MHz bands.”® In their submissions, no respondent was
opposed to a joint award of the 800 MHz and 900 MHz bands. Of those
respondents who welcomed a joint award of 800 MHz and 900 MHz bands,
support focussed on the similar propagation characteristics, substitutability
between the bands and the benefits of a holistic approach.** The comments made
by those in favour of a joint award can be summarised as follows:

o The 800 MHz and 900 MHz bands are substitutable over the time period
under consideration (according to eircom) as they offer broadly similar
propagation characteristics (according to Ericsson). These spectrum
bands are the most closely substitutable for the purposes of wider area
provision of services such as mobile broadband (according to
Vodafone)*?;

o There are merits of taking a holistic approach, especially when there are
substitution possibilities between bands (according to eircom);*?

o A joint award should, in principle, provide the best chance for new
entrants to access the market (according to Digiweb);

o A combined approach to award could lead to more efficient outcomes
and would present an opportunity for greater consumer and competition
benefits (according to eircom);

39 n its response to Consultation 08/57 Vodafone stated “This objective can be achieved by holding
spectrum award processes for these spectrum bands at the earliest practical opportunity, and ideally
holding these award processes simultaneously, or as close together in time as is feasible.” (page 46)

In its response to Consultation 08/57 Vodafone stated “Vodafone considers that it is vital that
ComReg adopts a holistic approach to the allocation of spectrum in the 900 MHz, 1800 MHz, and
Digital Dividend spectrum bands that takes account of the fact that the valuation of these different
spectrum bands, that can substizute for one another to varying degrees, is interrelated.”

“% Question 3 of Consultation 10/71 asked “Do you agree with ComReg’s proposal to progress with a
Jjoint award of the 800 MHz and 900 MHz bands? Please provide reasons for your view.”

“Un response to Consultation 10/105, Vodafone reiterated its support for ComReg’s approach which
they stated that, taken as a whole, it is appropriate and addresses the key concerns raised in previous
consultation responses on the future licensing arrangements for the 900 MHz band.

4202 further expressed its view that the 800 MHz and 900 MHz bands are close substitutes and
agreed that it is appropriate that both bands should be assigned in a single process. They also argued
that to award the 900 MHz and 900 MHz bands separately would create uncertainty for applicants and
hamper an efficient assignment outcome.

“3 02 expanded on this point in its response to Consultation 10/105, “Bands that are close substitutes
should be auctioned together so that bidders can switch between bands depending on how bidding,
contention and availability develops in the auction...It makes sense to auction 800MHz and 900 MHz
together in a combinatorial auction”.
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o Joint availability will provide greater certainty for forward planning and
acquisition strategies in both bands (according to Qualcomm and ESBN);
and

o Joint award will allow for efficient spectrum management (according to
Ericsson and ESBN).

Despite the majority of respondents supporting the joint award of 800 MHz and
900 MHz, one respondent, UPC, was supportive of the joint award proposal
subject to the reservation of some spectrum for new entrants, while two other
respondents, H3GI and Qualcomm, expressed some concern regarding the
justification for a joint award, namely the substitutability of the 800 MHz and 900
MHz bands in the short term arising from a lack of equipment availability in
respect of the 800 MHz band, and also the lack of global harmonisation.

As noted above, one respondent, UPC, stated that a joint award would make sense
only if a portion of the 800 MHz band was reserved for new entrants. According
to UPC, assigning a portion of the spectrum for new entrants would provide
additional competition in the market, thus benefiting Irish consumers. UPC
submitted that the 800 MHz band “would best able meet [sic] the needs of new
entrants because of the large amount of spectrum available and the beneficial
propagation characteristics of the lower frequencies” (UPC’s response to
Consultation 10/71, page 3).*

Two respondents, H3GI and Qualcomm, while stating that they agreed with a
joint award*®, questioned the substitutability of the 800 MHz and 900 MHz bands
for reasons including:

o The lack of network equipment or mobile devices currently available
which support the 800 MHz band, in contrast with those that function
using the 900 MHz band (according to H3Gl);

o The lack of a roadmap for 800 MHz devices or equipments in place for
the 800 MHz band (according to H3GlI);

% In Consultation 09/99 ComReg provided its reasoning for not reserving spectrum in the 900 MHz
band specifically for new entrants. “Under UPC'’s option, the effect of reserving blocks A and B for a
new mobile entrant could, in ComReg’s view, be detrimental to the most efficient outcome by
removing competition from existing GSM licensees for these blocks and thus risking that those who
may value the spectrum most highly will not obtain it and be incentivised to make efficient use of that
spectrum.” (page 135) ComReg considers the same arguments to be relevant in relation to reserving
spectrum in the 800 MHz band for new entrants.

“>In its response to Question 10 of Consultation 10/71, H3GI stated that, “Subject to the main body
of our response above, H3GI agrees with ComReg’s proposal to hold an auction for the 800 MHz and
900 MHz bands.” Also on page 18 of H3GI’s response to Consultation 10/71 H3GI state “...while
H3GI does not take any issue with the joint auction of these bands....” The caveat to H3GI’s response
was that it did not agree that the release and liberalisation of the 900 MHz band should be delayed to
coincide with 800 MHz availability. This matter is addressed later in this annex and in Chapter 7.

In its response to Consultation 10/71, Qualcomm stated that “Qualcomm approves ComReg proposal
to award the 800 MHz and the 900 MHz bands simultaneously in order to enable operators to deploy
acquisition strategies combining both bands.” (page 18)
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. No worldwide harmonisation for the 800 MHz band, in contrast to the
“global standard” of the 900 MHz band (according to H3GlI);*

o The 900 MHz band will allow use of mobile broadband very soon after
release, whereas the 800 MHz band will only be able to support the
evolution towards higher bandwidth in the future (according to
Qualcomm);*” and

o The 800 MHz and 900 MHz bands are, in fact, complementary rather
than substitutable (according to Qualcomm).

Despite their concerns regarding ComReg’s views on the substitutability of the
bands, as noted above, H3GI and Qualcomm both stated that they agreed with
ComReg’s proposal for a joint award of the bands. However, both respondents
disagreed with ComReg’s views on the appropriate timing for the release of the
900 MHz band.*® This matter is discussed later in this annex and also in Chapter
1.

Inclusion of other Spectrum Bands

MNOs tend to use sub 1 GHz spectrum in conjunction with higher frequency
spectrum so that both coverage and capacity requirements can be addressed. In
this context, sub-1 GHz and higher frequency spectrum can be considered
complementary in nature. Therefore, allowing operators the opportunity to access
both types of spectrum at the same time can be beneficial as it would allow
operators to access the best ‘mix’ of spectrum that suits their needs, and thereby
encourage efficient use of spectrum. In addition, offering both substitutable and
complementary spectrum in the same award process provides greater incentives
for new entrants by enabling them to gain access to a portfolio of suitable
spectrum in the same award process to become an effective player in the market.

There are a number of higher frequency spectrum bands which can be used for
capacity purposes for mobile ECS. During this consultation process, ComReg has
considered a number of complementary spectrum bands and has received views

“® In response to Consultation 10/71, H3GI state, “..there is no network equipment or existing GSM
of 3G mobile devices currently available which can be supported by 800 MHz spectrum. In contrast,
all equipment and devices currently available on the market can function using 900 MHz spectrum.
Secondly, in contrast to 900 MHz spectrum, there is no roadmap for 800 MHz devices or equipment
and no worldwide harmonisation measure are in place for 800 MHz. While significant clarity on the
future plans of regulators for 900 MHz spectrum has been received, regulators plans for 800 MHz
remain unclear.”

7 In questioning the substitutability of the bands Qualcomm state that “800 and 900 MHz correspond
to widely different service offering and terminal availability timelines, with vastly unbalanced
ecosystems. As a result, the 800 and 900 bands should not be considered as substitutable.”

“® In response to Consultation 10/71, H3GI state “...while H3GI does not take any issue with the joint
auction of these bands, H3GI does not agree that the release and liberalisation of the 900MHz band
should be delayed to 2013 to coincide with 800MHz availability.”

Also Qualcomm noted that if there was a joint award, the 800 MHz lots should be clearly separated
from the 900 MHz lots and mobile broadband should be allowed in the unused 900 MHz spectrum
blocks as soon as the auction is complete.
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on their potential inclusion in this award process. These views are summarised
below.

The 1800 MHz band

Currently, the 1800 MHz band is primarily used in urban areas to support high
levels of traffic and capacity in the networks. Two of the three existing 1800 MHz
licences expire at the end of December 2014 and June 2015. There is currently a
contiguous unassigned block of 2 x 26.4 MHz spectrum in the band.

Prior to Consultation 10/71, ComReg had considered, but rejected, the inclusion
of the 1800 MHz band in an award process with liberalised 900 MHz spectrum on
the basis of timing issues and the lack of equipment for the band; however, as the
consultation process has progressed, due to changes in the timing of the planned
release of liberalised 900 MHz spectrum and 800 MHz spectrum, ComReg has
reconsidered its inclusion in a joint award with the 800 MHz and 900 MHz bands.

Summary of ComReg’s Previous Position

In Consultation 10/71, ComReg set out its view that there would be merit in
considering the inclusion of 1800 MHz spectrum within a joint award of 800
MHz and 900 MHz spectrum on the grounds that it would lead to greater
economic efficiency and could, amongst other things, enhance the opportunity for
new entry and structural change within the mobile industry in Ireland.*® ComReg
asked respondents for their views on whether the 1800 MHz band should be
included in a joint auction with the 800 MHz and 900 MHz bands.*® The issues
raised by respondents in response to Consultation 10/71 were addressed by
ComReg in Consultation 10/105 and are summarised below.

In Consultation 10/105, ComReg restated its view on the potential inclusion of the
1800 MHz band. ComReg outlined a range of benefits associated with including
the 1800 MHz band in the joint award of sub-1GHz spectrum including consumer
and competition benefits, providing regulatory certainty, increasing the efficiency
of the auction outcome and providing a wider choice of spectrum bands in the
competition. Consultation 10/105 outlined the factors that would need to be
considered in order to incorporate the 1800 MHz band into the existing proposals
for an award of sub 1 Ghz spectrum. In response to Consultation 10/105 a number
of respondents raised additional comments on the inclusion of the 1800 MHz
band, as discussed below.

“9 In Section 4.2.3 of its Report (Document 10/71a), DotEcon noted that the presence of 1800 MHz in
a common award process would likely have the greatest impact on new entrants. While maximising
opportunity for new entrants would not mean that entry will occur, it may still be beneficial to make it
desirable for entrants to participate. This is because even in the threat of competition for entrants in a
CCA with limited transparency is likely to undermine gaming behaviour such as tacit collusion and
strategic demand reduction.

>0 Question 4 of Consultation 10/71
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Views of Respondents

Of the eleven responses received to Consultation 10/71, nine of these respondents
expressed a view on the inclusion of 1800 MHz in the proposed sub-1 GHz
auction. Overall, these responses were mixed, with five respondents in favour of
the inclusion of the 1800 MHz band in the auction while four were against its
inclusion.

Of the respondents who supported the inclusion of spectrum in the 1800MHz
band in a sub-1GHz spectrum auction, reasons cited for its inclusion were as
follows:

o It is a complement to sub-1GHz spectrum (according to Ericsson and
Qualcomm);

o It would lead to greater economic efficiency (according to eircom);

o The resulting award would provide the best opportunity for entrants
(according to eircom);

o Its inclusion is timely given the emergence of LTE in the 1800MHz band
(according to Ericssion); and

o It would provide certainty for operators in terms of spectrum planning.
(according to UPC).

Vodafone’s comments supported, in principle, the inclusion of the 1800 MHz
band as this respondent acknowledged that these bands are used in tandem to
provide mobile services and that there may be valuation links between the
bands.>* However, Vodafone also provided reasons against inclusion of the 1800
MHz band in a joint award with the 800 MHz and 900 MHz bands as noted
below.

Of the respondents that did not support the inclusion of 1800MHz spectrum in an
award of sub-1 GHz spectrum (including three of the four existing MNOSs),
reasons cited were that:

o Its inclusion would cause a delay to the proposed joint award of sub-
1GHz spectrum (according to Vodafone and Digiweb);

o There has been insufficient demand shown by stakeholders for 1800
MHz spectrum (according to H3Gl); and

o Because of the similar propagation characteristics and thus closer
substitutability between 1800 MHz and other high frequency spectrum
such as that in the 2.6 GHz band, 1800 MHz spectrum would be more
suitably included in a joint award of 1800 MHz and 2.6 GHz spectrum if

>1In its response to Consultation 10/71, VVodafone stated “Vodafone is in favour, in principle, of the

inclusion of 1800 MHz spectrum in a joint award process with spectrum in the sub-1 GHz bands
given the potential for this approach to maximise the economic efficiency of the spectrum allocation
outcome across these bands that are to a significant extent substitutable and/or complementary to one
another in the delivery of communication services to retail customers.”
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and when 2.6 GHz spectrum becomes available (according to VVodafone
and O2).

A 3.34 In addition to these main concerns, one respondent, O2, raised additional or
specific concerns in their response to Consultation 10/105 including:

o in the absence of a question regarding the inclusion of the 1800 MHz
band in a triple-band auction, ComReg simply assume in Consultation
10/105 that this decision has already been taken;

o ComReg has not properly taken into account O2’s position on the
inclusion of the 1800 MHz band as submitted in response to Consultation
10/71, in particular as regards the point that the 1800 MHz band should
not be included without the 2.6 GHz band*?; and

o ComReg has overstated the potential efficiency gains of including 1800
MHz in the 800/900 MHz award given that 1800 MHz is a more
complementary rather than substitutable spectrum band.**

The 2.3 GHz Band
A 3.35 The current use of the 2.3 GHz band in Ireland is as follows>*:

o The sub-band 2307 — 2327 MHz is assigned to Rurtel Rural
Telecommunications), a service operated by eircom which provide
wireless telegraphy services to customers in rural areas of the country
where it is not economically viable to provide copper to the premises;

o The sub-band 2308 — 2316 MHz is assigned to Dail TV;

. In addition, the Amateur Service has access to the whole of the 2.3 GHz
band on a secondary basis; and

32 02 also highlighted its concern that ComReg may have misrepresented its views in Consultation
10/105, which stated that O2 had expressed concern that the inclusion of the 1800 MHz band could
result in the delay of the proposed joint award of sub-1GHz spectrum and for this reason they did not
support the inclusion of the 1800 MHz band. In its response to Consultation 10/105 O2 state, “7his is
not a correct representation of O2’s position or response. We were, and are concerned that the
inclusion of the 1800MHz band in the auction would delay ComReg’s process both for delivering the
auction, and also for clarifying ComReg’s decision and procedure for dealing with licence expiry.
This is already proving to be correct, however O2’s most significant reason for objection related to
the inclusion of 1800MHz without 2.6GHz.”

>3 In its response to Consultation 10/105, O2 state “In document 10/105 ComReg focused on the
perceived efficiency gains of including 1800 MHz in the 800/900 MHz auction. O2 considered that
ComReg has overstated the potential efficiency gains given that 1800 MHz is more complementary
rather than directly substitutable. However in setting such a high minimum price for 1800 MHz and
one so close to the 800/900MHz reserve price, ComReq is effectively ruling out the very efficiency
outcome which it cites as the main reason for including 1800MHz in the auction in the first place.
ComReg has also failed to consider efficiency gains lost by auctioning 1800MHz and 2600MHz
separately.”

>4 See Consultation 09/49 (Release of spectrum in the 2300 — 2400 MHz band) for further details.
36 ComReg 11/60a



A 3.36

A 3.37

A 3.38

A 3.39

A 3.40

Multi-Band Spectrum Release

o Services ancillary to programming or services ancillary to broadcasting
utilises spectrum across the whole 2300 — 2400 MHz band.

The Electronic Communications Committee (“ECC”) is currently drafting a report
due for publication in September 2011 which will examine compatibility and
interference issues and measures to assist administrations in border coordination
relating to the 2.3 GHz band.

Summary of ComReg’s Previous Position

In previous consultations, ComReg has considered whether the 2.3 GHz band
would be an appropriate complementary spectrum band to include in the award of
sub 1 GHz spectrum. In summary, the inclusion of the 2.3 GHz band was
discounted by ComReg for a number of reasons, including:

o The use of the 2.3 GHz band is yet to be harmonised across Europe.
Harmonisation is not expected in the short to medium term as the band is
currently used for military purposes and, as such, inclusion of this band
is unlikely to fit within ComReg’s timeframe for its proposed joint
spectrum award; and

o Unlike the other bands under consideration, which are harmonised for
delivery of mobile ECS, there remains some uncertainty regarding the
potential uses of the 2.3 GHz band, the equipment which can be
deployed in the band and the associated technical criteria.

Consequently, ComReg noted its intention to consult on the future of the 2.3 GHz
band separately to this consultation process.

Views of Respondents

One respondent, O2, noted that the 2.3 GHz band is not a standard band and so
questioned the availability of European standard equipment; and noted that the
2.3 GHz band is a TDD band, which had not been as sought after as FDD
spectrum. Another respondent, Digiweb, was in favour of the inclusion of the 2.3
GHz band in a joint award of the 800 MHz and 900 MHz bands.*”

The 2.6 GHz Band

In Ireland, the majority of the 2.6 GHz band (144 MHz out of a total of 190 MHz)
is currently licensed for the provision of Multipoint Microwave Distribution
System (“MMDS”) services. MMDS involves the distribution of licensed
programme television material with coverage extending to most of the State, with

55 In

its response to Consultation 10/71, Digiweb stated “...we believe the 2.3 GHz spectrum could be

included in the auction. This would not generate extra delays (it is our understanding that the band is
readily available) and this “spectrum auction bundling” could enhance the prospects for new
entrants.”
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the exception of major urban areas. A number of the MMDS licences expire in
2012°°, with the rest expiring in April 2014.

In June 2008 the EC published a Decision (2008/477/EC) relating to the
harmonisation of the 2.6 GHz band.>” MMDS services are considered an ECS
under this Decision.>®

Summary of ComReg’s Previous Position

The MMDS licences are subject to the provision of the Wireless Telegraphy
(MMDS) Regulations 2003.>° Regulation 7 and 8 of these Regulations set out,
amongst other things, the provisions for the duration of licences. The Regulations
include the possible extension of the MMDS licence for up to 5 years from their
current expiry date. Any such renewal can only be granted after ComReg has
conducted a review.

Based on the current expiry dates, the earliest availability of the full 2.6 GHz
band for liberalised use would be April 2014, when the second group of the
current MMDS licences expire. This would occur if, following ComReg’s review
under the MMDS Regulations, there was no extension to the duration of MMDS
licences.

ComReg has noted previously that this review is currently ongoing. ComReg
issued a call for inputs in May 2010 (Document 10/38) and is currently drafting a
first consultation document.

Views of Respondents

In response to previous Consultations, interested parties have raised a number of
comments in relation to whether or not it would be appropriate to include the 2.6
GHz band in the proposed joint award process. There are a number of common
threads among the comments of respondents, such as:

o Certainty and efficient use of spectrum: A number of respondents (e.g.
02 and Vodafone) requested information and clarity on the timing for

> There are a total of ten MMDS licences in this band. As a result of regulatory action arising from
licence compliance issues, the expiry of the three original NTL licences was brought forward to April
2012. See ComReg Document 10/38 for more details.

7 Commission Decision of 13 June 2008 on the harmonisation of the 2500-2690MH?z frequency band
for terrestrial systems capable of providing an electronic communications services win the
community. http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L :2008:163:0037:0041:EN:PDF

> As noted in Section 2 of the Radio Spectrum Committee’s Explanatory Memorandum on MMDS
in the 2500-2690 MHz band, published on 27 June 2008. Available at:
http://ec.europa.eu/information_society/policy/ecomm/radio_spectrum/_document_storage/rsc/rsc24_public_doc
s/rscom08-39.pdf

7 See SI No 529/2003.
38 ComReg 11/60a



http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2008:163:0037:0041:EN:PDF
http://ec.europa.eu/information_society/policy/ecomm/radio_spectrum/_document_storage/rsc/rsc24_public_docs/rscom08-39.pdf
http://ec.europa.eu/information_society/policy/ecomm/radio_spectrum/_document_storage/rsc/rsc24_public_docs/rscom08-39.pdf

A 3.46

A 3.47

Multi-Band Spectrum Release

availability of all bands of interest (especially the 2.6 GHz band) in order
to reduce uncertainty and to prevent inefficient use of spectrum;

o Preference for multi band auctions: A number of respondents requested
that the maximum number of bands would be made available in a single
process (e.g. 02 and Vodafone). According to Eircom, for a holistic
approach to be truly effective it must be extended to encompass relevant
bands above 1 GHz; and

o Award substitutable bands together: A number of respondents noted that
bands that are near substitutes for each other should be grouped together.
02 and Vodafone noted that there is a distinction between those above
and below 1 GHz therefore ComReg should consider holding a separate
award process for the 1800 MHz and 2.6 GHz spectrum bands.®*
According to 02, ComReg has failed to consider the efficiency gains lost
by auctioning 1800 MHz and the 2.6 GHz bands separately.

ComReg’s Current Position

The award process used to assign spectrum rights of use — whether a single,
simultaneous process of these bands, or multiple, sequential awards — can affect
the efficiency of the allocation of spectrum and the subsequent use of these
spectrum assignments.

ComReg agrees with Dotecon’s view that a simultaneous multi band award
process is likely to lead to more efficient allocation of spectrum than sequential
awards where an operator’s valuation of spectrum in one band depends on what
spectrum it holds, or expects to win, in another band. Such valuation linkages are

®0 For example, in response to Consultation 10/71, Vodafone stated “If ComReg fails to provide such
transparency then this may result in an inefficient allocation process as the earlier part of the process
incorporating the 1800 MHz band will necessarily be addressed by potential bidders by taking a
conservative view of the availability of the 2.6 GHz band. If ComReg were to subsequently confirm
the future availability of the 2.6 GHz band then there is a significant risk that operators will have bid
for and obtained 1800 MHz spectrum that is sub-optimal for its intended use when compared to the
2.6 GHz. Having committed to the 1800 MHz they may not bid the full economic value for a 2.6 GHz
allocation.”

®1 In response to Consultation 10/71 O2 noted, “Clearly the 800MHz and 900MHz bands are close
substitutes for each other and it is appropriate that they should be assigned together. By the same
token, the bands above 1GHz would also be grouped together and awarded together, however in
practice this is not likely to work in the short term in Ireland because:

e 2.1GHz is assigned and out of consideration in the short to medium term;

e 2.3GHz is not a standard band and so questions arise regarding the availability of European
standard equipment. In addition it is a TDD only band, which has not been as sought after as
FDD spectrum;

e 2.6GHz is currently in use for MMDS, and is subject to a review by ComReg. Earliest
availability would seem to be 2014, when the second of the current MMDS licences expire.”

Following this argument, O2 conclude that the most appropriate approach would be to hold over the
award of the 1800 MHz band for a combined assignment in a single process involving the 2.3 GHz
and 2.6 GHz bands.

39 ComReg 11/60a



A 3.48

A 3.49

A 3.50

A 351

A 3.52

Multi-Band Spectrum Release

most likely to occur between substitutable or complementary spectrum. In other
words, where spectrum, in different bands are either substitutable or
complementary, the demand for spectrum in one band may be influenced by the
availability and price of other spectrum bands. For this reason, a combined award
of such spectrum bands makes sense.

Whilst a single spectrum band award has the advantage of simplicity, this
simplicity is achieved at a cost. If substitutable (or complementary) spectrum is
awarded in separate award processes, the bidders’ valuation must be based on the
expected price of the substitutable (or complementary) spectrum to be awarded at
a later date, rather than the actual price. In a situation where the expected
valuations are incorrect, this could result in an inefficient allocation of
spectrum.®?

Multiple band awards may involve more complexity than single band awards (but
much of this can be addressed through appropriate auction design). Furthermore,
the multiple band award offers some attractive qualities:

o a much richer set of opportunities for bidders regarding their desired
holding of spectrum to suit their individual needs and investment plans,
through the combination of substitutable and complementary spectrum in
the same award;

o facilitating new entry; and

o much greater transparency in pricing as bidders are able to adapt their
valuations and associated demand for spectrum in different bands in
response to relative prices.

In this regard, it can be seen that such an award process would lead to a more
efficient allocation of spectrum.®’

For these reasons, ComReg sees merit in a simultaneous award of multiple related
spectrum bands where the availability of such bands permits. In this section,
ComReg outlines its current position on the bands that could be included in the
proposed award process, taking into account respondents’ views, as set out above.

The 800 MHz Band

A review of respondents’ submissions indicates that, although two respondents
voiced their concerns regarding the substitutability of the 800 MHz and 900 MHz
bands, this has not led either of these respondents to oppose a joint award of the

®2 See Section 2.2 of Dotecon Report (Document 11/58).
®3 See Section 4.1 of Dotecon Report (Document 10/71a)
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two bands, as proposed by ComReg. As such, all respondents agree with a joint
award of the 800 MHz and 900 MHz bands.**

At the present time the degree of substitutability of the two bands may differ as
between individual operators depending on their particular circumstances. For
instance, an operator who intends to continue offering GSM services could not do
so using the 800 MHz band; due to lack of GSM base station and user equipment
availability for the 800 MHz band. On the other hand, operators who propose to
use the 800 MHz and 900 MHz bands for 3G, LTE and Wi-Max are likely to see
spectrum in each of these bands as highly substitutable.

While the two bands have been used for very different purposes over the last 20
years, as pointed out by H3GI, liberalisation of the 900 MHz band, and the
emergence of harmonisation of the 800 MHz band, will greatly change this going
forward. While the early years of the liberalised licences will see some of the 900
MHz band being used solely for GSM services, this will change over time as
demand for GSM services continues to fall.

Given that any concerns regarding substitutability relate to the short term and tend
to centre around the use of legacy networks such as GSM, and given that the
proposed award of liberalised licences in these bands until 2030, ComReg
remains of the view that the 800 MHz and 900 MHz bands are highly suitable for
a joint award, for the following reasons:

o The technical and propagation characteristics of the two bands are very
similar. Both bands are located at frequencies suitable for wide-area and
in-building coverage. BEREC — RSPG notes that at the technical level,
most European countries see the 800 MHz band as substitutable for 900
MHz.%> The common technical and propagation characteristics of the
bands allows operators to use either band to serve the same retail
markets, namely advanced mobile services including mobile broadband;

o Studies have shown that the cost savings of rolling out new networks at
either 800 MHz or 900 MHz are very similar, compared to higher
frequency bands. ComReg commissioned Vilicom/Red-M to conduct a
costing exercise which found that the costs of rolling out new network at
900 MHz would be approximately 35% of the cost of using 2100 MHz,
¢ and similar cost savings could be achieved using the 800 MHz band;

®4 As noted above, a number of respondents raised the potential joint award of both sub-1 GHz bands

early in this consultation process, prior to clarity regarding the availability of the band, and therefore
prior to ComReg’s proposal to hold a joint award.

®5 “Across Europe there is a general positive acknowledgement on the substitutability of the 800 and
900 MHz bands, with most of the respondents to the questionnaire considering that the benefits of 800
MHz and 900 MHz were comparable and substitutable” paragraph 26 of BEREC RSPG Report on
Competition: Transitional Issues in the Mobile Sector in Europe, February 2011. Available at:
http://rspg.ec.europa.eu/_documents/documents/meeting/rspg24/rspgl0 351 transitional issues.pdf

®6 See Vilicom report (Document 09/14a)
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o The 900 MHz band is harmonised for use across the EU. The 800 MHz
band is being promoted across the EU for the provision of ECSs,
providing the necessary scale to ensure equipment availability. The
technical standards for the 800 MHz band have already been
harmonised;®’

o LTE is fast becoming a reality with commercial launches of LTE
networks in 16 countires already.®® The 800 MHz band is considered a
core band for LTE. Recently, the market for LTE equipment and LTE-
capable user devices, suitable for use across multiple bands, including
the 800MHz band, has been growing rapidly to meet current and
anticipated needs of operators and their customers.®®

o International developments indicate a high level of substitutability across
the two bands. It is evident that industry players are looking at both
bands together when planning their networks. This is likely to be linked
to the fact that efficient deployment of higher bandwidth data services
requires access to wider contiguous blocks of spectrum than previously
was the norm. Using the 800 and 900 MHz bands together allows access
to larger blocks of contiguous spectrum. A number of operators in
Europe have recently gained access to liberalised spectrum in both the
800 and 900 MHz bands, for instance in Germany and in Sweden where
Hutchison recently was awarded spectrum in the 800 MHz band and also
has spectrum in the 900 MHz band.

Having considered the views of respondents, for the reasons set out previously
and taking into account the most recent information available, ComReg is of the
view that it is appropriate to consider the inclusion of the 800 MHz band in the
award of the 900 MHz band. This option is considered in the Draft RIA (Chapter
3).

The 1800 MHz band

In response to O2’s concern that ComReg had prematurely made a decision
regarding the inclusion of the 1800 MHz band, it should be noted that although
ComReg has consulted on how the 1800 MHz band could potentially be included
in the proposed joint award of 800 and 900 MHz spectrum in Consultation
10/105, no final decision has been made as to how or when the 1800 MHz band

67 See EC Decision 2010/267/EU.

®8 In July 2011, the Global mobile Suppliers Association (“GSA™) published an update to it Evolution
to LTE Report which confirmed that 218 operators are now investing in LTE in 81 countries,
including 24 operators that have commercially launched LTE networks, in Austria, Denmark, Estonia,
Finland, Germany, Hong Kong, Japan, Lithuania, Norway, Philippines, Poland, Singapore, South
Korea, Sweden, USA, and Uzbekistan. Further, it anticipates that at least 91 LTE networks will be in
commercial service by the end of 2012. Source: www.gsacom.com/news/gsa_334.php4

%9 The GSA reported in July 2011 that 45 manufacturers have confirmed a total of 161 LTE-enabled
user devices are now in existence. E.g. Sierra Wireless Airprime MC7710 Module, Huawei B593
Router and Huawei E392 USB Modem (all of which have LTE operating frequency 800, 900, 1800,
2100, 2600). Source: GSA Report: Status of the LTE Ecosystem.
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will be liberalised. In forming its view on this matter, ComReg will take full
account of the views expressed by respondents regarding 1800 MHz spectrum.

Of the respondents that did not support the joint award of 1800MHz spectrum
(including three of the four existing mobile operators), reasons cited were that:

o Its inclusion would cause a delay to the sub-1GHz award process;

o There has been insufficient demand shown by stakeholders for 1800MHz
spectrum; and

o Because of the similar propagation characteristics and thus closer
substitutability between 1800MHz and other high frequency spectrum
such as that in the 2.6GHz band, 1800MHz spectrum would be more
suitably included in a joint award of 1800MHz and 2.6GHz spectrum if
and when 2.6GHz spectrum becomes available.

Each of these issues is addressed in DotEcon’s Report’®. A summary is provided
below.

The inclusion of 1800 MHz would cause a delay to the sub-1GHz award
process.

As noted by Dotecon, the necessary preparatory steps have already been taken to
ensure that if the 1800MHz spectrum band were to be included, this should not
affect the timeline for a sub-1GHz award or the availability of sub-1GHz
spectrum. Many of the aspects of the sub-1GHz spectrum award have been
applied consistently to the proposed award of 1800 MHz spectrum and as such
have not raised issues additional to those being considered as part of the sub-
1GHz consultation process. In addition, many of the concerns regarding delay of
the award of sub-1GHz spectrum were related to the expiry of O2 and Vodafone’s
900MHz licences which ComReg has addressed separately.”* Therefore, there is
no compelling reason to believe that the inclusion of 1800MHz spectrum in a sub-
1GHz award process would cause a delay to such an award.

Insufficient demand shown by stakeholders for 1800MHz spectrum

In Consultation 08/57, ComReg was of the view that, at that time, there appeared
to be little interest in deploying non-GSM systems in the 1800 MHz band before
new wideband systems were expected to become available (circa 2012).””
Therefore ComReg proposed that it would consider the release of the band on a
liberalised basis closer to 2013 or in light of market developments.

Since then, a number of developments have taken place that strongly suggest that
the 1800 MHz spectrum would be more attractive to both existing and potential

7% Section 2.5 of Dotecon’s Report (Document 11/58)
1 See Documents 11/11 and 11/29, and Information Notice 11/36.

72 See section 9.2 of Consultation 08/57.
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new operators than previously envisaged if awarded for use from early 2013 in
conjunction with the 800 MHz and 900 MHz bands, rather than at a later date:

o First the prospect of entry into the market in Ireland would be less risky
where such an entrant could secure all of its spectrum requirements in a
single process. Given that 1800MHz spectrum is a complement to sub-
1GHz spectrum and a substitute at the margin, the inclusion of this
spectrum in the planned sub-1GHz auction would represent a rare
opportunity to secure a combination of spectrum across sub-1GHz and
higher frequencies that would be sufficient to be an effective competitor
within the market.”

o As noted above, LTE is fast becoming a reality. The 1800 MHz band is
now considered a core band for LTE.”* According to reports, vendors
such as Ericsson are “predicting that 1800 will become an international
LTE band alongside 800 MHz and 2.6GHz in Europe and 700 MHz and
2.6GHz in the Americas.” Also a recent report by the GSA states that
“...with improved coverage being a key driver — twice the coverage area
can be achieved using 1800 MHz compared to 2.6 GHz. Shorter time to
market is another key benefit. Recent announcements by leading
operators committing to LTE1800 deployments will help to establish
1800 MHz as a core band for LTE.” ”> Therefore, the release of the 1800
MHz band on a liberalised basis would provide operators the opportunity
of deploying LTE using this spectrum.

o There have been already been a number of commercial launches of LTE
at 1800 MHz worldwide to date, with others planned for later this year.”
There have also been extensive trials in Europe and elsewhere.

Given the potential for there to be demand for 1800 MHz spectrum on a
liberalised basis, and the benefits that would result if it were awarded to operators
that used it to roll out LTE and other technologies, ComReg is of the view that it
would be appropriate to consider the inclusion of this band in the planned sub-
1GHz spectrum award.

/3 This is in contrast to the case where obtaining the optimal combination of spectrum would be
uncertain and might take a number of years owing to the time and effort required to run consecutive
award processes.

4 At the LTE World Summit in Amsterdam (May 2011), European operators united around 1800
MH?z as a core band for LTE. Deutsche Telekom, France Telecom and Teliasonera have collectively
called for vendors to fast-track LTE devices in the 1800 MHz band as a priority for LTE.
http://www.fiercewireless.com

7> LTE 1800 Rollout in Lithuania, Policy Tracker, May 10, 2011; and GSA confirms almost 200
operators investing in LTE, GSA, 24 March 2011. http://www.gsacom.com/news/gsa_324.php4.

76 LTE1800 MHz networks have already commercially launched in Germany, Lithuania (by
Scandinavian operator TeliaSonera), Poland, Hong Kong and Singapore. The Australian incumbent
also intend to launch LTE 1800 n cities later this year. Source: GSA, July 2011 and LTE 1800 Rollout
in Lithuania, Policy Tracker, May 10, 2011.
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1800MHz spectrum would be more suitably included in a joint award of
1800MHz and 2.6GHz spectrum if and when 2.6GHz spectrum becomes
available

As noted above, two respondents (O2 and VVodafone) proposed that the 1800 MHz
band be held back and awarded in a joint process alongside the 2.6 GHz
spectrum, when the latter becomes available. Whilst 1800 MHz and 2.6 GHz
spectrum may be closer substitutes than 1800 MHz and sub-1 GHz spectrum,
substitutability is not the sole motivation for a multi-band award process
including sub-1GHz and higher frequency bands. ComReg has previously
outlined its view that, while 1800 MHz spectrum is a substitute for sub-1 GHz
spectrum only at the margin’’, its complementarity to sub-1 GHz spectrum is the
main benefit associated with its inclusion in the planned sub-1 GHz award.”®

ComReg is of the view that the inclusion of the 1800 MHz band in the planned
sub-1 GHz auction would provide certainty to bidders for their required spectrum
planning. Existing operators make forecasts for their high and low frequency
spectrum needs based on their forecasts of growth of both number of customers
and demand per customer, while a potential new entrant to the market, with no
existing spectrum holdings, would likely require a mix of sub 1 GHz and higher
frequency spectrum to compete effectively with incumbent operators who already
hold such a mix or would be able to acquire such a mix in an award process for
sub-1 GHz spectrum.”® Accordingly not releasing 1800 MHz at this time would
appear to place new entrants at a disadvantage.

In their response to Consultation 10/71, eircom noted that to have two separate
award processes, for sub 1 GHz and higher frequency spectrum would result in a
significant time lag between awards owing to the resources required to plan and
complete an award process. ComReg notes that this would mean that a winner of
sub-1GHz frequency spectrum in the first award would not have the opportunity
to acquire the high frequency spectrum necessary for an optimal network for a
significant period of time after this first award. This could result in lack of
competition in the auction as potential new entrants may be discouraged since
participating in the award process for sub-1GHz spectrum as it would incur the

’7 There are exceptions to this, for example, in the UK Everything Everywhere provides mobile
services using only the 1800 MHz spectrum band.

’8 DotEcon note that, “allowing substitutability between 1800MHz spectrum and sub-1GHz spectrum
within the auction provides a level of flexibility within the auction that will facilitate a broad range of
bidding behaviour and outcomes that are beneficial in ensuring that the resulting spectrum allocation
across band is efficient...” (Document 10/105a)

DotEcon has previously noted that the presence of 1800 MHz in a common award process alongside
sub-1 GHz spectrum is likely to have the greatest impact on new entrants. A new entrant is likely to
seek a mix of sub 1GHz and higher frequency spectrum so as to be able to provide both wide-area
coverage and capacity in urban areas.

/9 As noted by DotEcon, whether new entry in fact occurs or not the only important consideration,
“..even if entry foes not occur, it may still be beneficial to make it desirable for entrants to
participate. This is because even the threat of competition from entrants in a CCA with limited
transparency is likely to undermine gaming behaviour such as tacit collusion and strategic demand
reduction”. (Document 10/71a)
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risk of not being able to obtain high frequency spectrum to complement its sub-1
GHz spectrum, and would in any case have to make do with acquiring this
spectrum significantly later.

In relation to the potential award of the 2.6 GHz band (which is discussed in more
detail below) and the 1800 MHz bands together (as noted above this was a
proposal put forward by respondents), the availability of this spectrum for mobile
ECS is not certain at this point. Spectrum across the 2.6 GHz band will not be
available before 2012/2014 and may not become available before 2019 whereas
some unallocated 1800 MHz spectrum is currently available and the full band will
be available for allocation from mid-2015 at the latest (noting ComReg’s proposal
for advanced commencement of liberalised licences as set out in Chapter 7).
Therefore, it would be inappropriate for both spectrum efficiency reasons and on
a proportionality basis to postpone the award of the available 1800 MHz spectrum
until the 2.6 GHz band becomes available. Equally, it would not seem reasonable
to award short licences for 1800 MHz spectrum, e.g. only until 2019, as this
would not promote efficiency of investment.

ComReg is of the view that the benefits of the inclusion of the 1800 MHz band in
the award of sub 1 GHz spectrum would outweigh the benefits of a later joint
award of high frequency spectrum bands.

Having considered the views of respondents, for the reasons set out previously®°
and taking into account the most recent information available, ComReg is of the
view that it is appropriate to consider the inclusion of the 1800 MHz band in a
multi band spectrum release alongside the 800 MHz and 900 MHz bands. This
option is considered in the Draft RIA (chapter 3).

The 2.3 GHz and 2.6 GHz Bands

ComReg agrees that, where possible, related spectrum bands should be awarded
together. ComReg’s proposals accord with the holistic approach suggested by a
number of respondents from early in this consultation process.

ComReg notes that there are benefits of including both substitutable and
complementary spectrum in the same award process. ComReg has previously set
out its view regarding the benefits of awarding the 800 MHz and 900 MHz band
together, and the additional benefit of including higher frequency and
complementary spectrum in the same award. The particular circumstances of the
award of sub 1 GHz spectrum creates a unigue opportunity to attract new entry to
the Irish market, while the award of a number of high frequency spectrum bands
together, in a process that does not include sub-1 GHz spectrum, is unlikely to
have the same impact. Therefore ComReg is of the view that the benefits of a
multi band award would not apply to the same extent when considering the case
of joining only higher frequency spectrum bands in the same award.

80 See Section 2.3.2 of Consultation 10/105
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In relation to the 2.3 GHz band, as noted earlier, ComReg has set out in its
previous consultation documents that it intends to consult on this band separately
since availability of this band is out of line with the timeline to which ComReg is
working toward for this award process.

In relation to the 2.6 GHz band, as noted above, a number of respondents argued
that because the 1800 MHz band and the 2.6 GHz band are substitutable spectrum
bands they should be awarded together. For the reasons set out above, ComReg is
of the view that it would not be appropriate to hold off on the award of the 1800
MHz band for a future award with 2.6 GHz spectrum, particularly given the
uncertainty that exists regarding when the 2.6 GHz band will be available for
liberalised use in Ireland, versus the ability for operators to deploy LTE
equipment in 1800 MHz band now.

ComReg notes the views of respondents regarding clarity on the availability of
spectrum bands. As noted in previous consultations, ComReg’s review of the 2.6
GHz band is underway. A call for inputs was previously published and a
consultation paper will be issued in due course. Interested parties are requested to
monitor this process and respond to ComReg’s consultation at the appropriate
time.

Given the competing demands for this spectrum, the complexity of the issue, and
the current stage of the 2.6 GHz process ComReg has concluded that it is not
appropriate to include the 2.6 GHz band in this particular multi-band auction.
Instead, it will form part of a separate award process, which may include other
relevant spectrum bands. For instance, it is possible that the 2.3 GHz and 2.6 GHz
bands could be awarded jointly at a later date however this would depend on
whether the timing of such an award would be appropriate and it is not possible to
determine this at this point in time.

Summary of ComReg’s Current Position

In summary, based on the preceding analysis, ComReg is of the view that the
spectrum bands that are currently available for award and use on a liberalised
basis in a clearly defined timeframe are the 800 MHz, 900 MHz and 1800 MHz
spectrum bands.

ComReg notes that of the likely candidates for a complementary band, the 1800
MHz band is the most suitable for inclusion in a multiple band award process
together with sub 1 GHz spectrum for a number of reasons, as set out above,
including:

° The terms of the EC’s 900 MHz and 1800 MHz harmonisation Decision;

o There is certainty regarding the expiry of existing licences in the 1800
MHz band, and the expiry dates of these licences are December 2014 and
July 2015, which fall with the proposed ‘first time slice’ (see Annex 6
for further details). Also there is a large amount of unassigned spectrum
in the band.
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o Under ComReg’s proposed early liberalisation option for existing 1800
MHz licences (see Annex 6/Chapter 4 for more details), this could result
in liberalisation of the entire 1800 MHz band earlier than otherwise
would be the case.

These bands are considered in the Draft RIA (Chapter 3).

3.2 Spectrum Release Proposal: The How of the Award

A3.79

A 3.80

A 381

A 3.82

Process

Background

In this second part of this Annex ComReg deals with the type of award process by
which to award the spectrum.

ComReg is obliged®, when granting spectrum rights for electronic
communications networks or services (usually in the form of a licence granted
under the Wireless Telegraphy Act 1926) to, amongst other things:

o use selection criteria which are objective, transparent, non-discriminatory
and proportionate and which give due weight to the achievement of the
objectives set out in section 12 of the Communications Regulation Act
2002; and

o establish open, transparent and non-discriminatory procedures for the
grant of licences and ensuring any such procedures are made publicly
available.

ComReg notes that the above obligations do not, of themselves, indicate a
preference for any particular assignment mechanism. Accordingly, ComReg must
choose the most appropriate assignment mechanism having regard to the
particular circumstances of each award and which, in ComReg’s opinion, would
best achieve its statutory objectives.

ComReg makes the following observations regarding its preferred use of auction
mechanisms, particularly in circumstances where, for instance, spectrum rights of
use are scarce, there is likely to be considerable demand for particular spectrum
rights and/or where access to particular spectrum rights is important to the nature
and dynamic of competition in the relevant downstream retail market:®?

o “Auctions have proven in Ireland and in many other jurisdictions to be a
fast, fair, effective and transparent assignment mechanism. One reason
which may explain this is that they avoid the subjective element that can
be associated with comparative selection procedures, and avoid issues
related to administrative assignments, especially where the spectrum
manager does not have access to complete information;

81 See Annex 1 of this document.

82 Set out in ComReg Document 11/28 — see section 4.2.
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o Auctions also allow firms which most value the spectrum rights to obtain
access to same. By doing so, auctions promote innovation and
investment in new infrastructures and contribute to the efficient use of
the spectrum rights assigned by providing real economic incentives for
winners to make use of the spectrum rights obtained. This also ensures
that consumers and citizens derive the maximum benefit in terms of the
provision of end-services using that spectrum; and

o Open auctions also promote, amongst other things, regulatory certainty,
competition (both for spectrum rights and in downstream markets), and
the internal market by ensuring there is no favourable treatment of
particular undertakings thereby providing fair opportunities for new
entry from within the State and throughout the EU.”

During the consultation process for the award of spectrum in the 900 MHz and
related bands, ComReg has received varying proposals from a number of
respondents as to their preferred method of awarding liberalised spectrum in the
900 MHz band and related bands. For the purpose of the discussion it is useful to
set out all of the options which have been proposed to date, starting with the early
proposals made in the context of a 900 MHz only award, followed by the later
responses to Consultations 10/71, 10/105, and Document 11/11 which were made
in the context of a proposed multi-band award. This annex tracks the views of
respondents throughout the consultation process, as to their stated preferences for
the type of award process that ComReg should use and their supporting reasoning,
noting in particular where respondents’ views have changed.

ComReg received proposals from respondents in response to Consultations 08/57
and 09/14. Most of those proposals related to the award of the 900 MHz band
only. Those proposals were considered in a draft RIA contained in Section 9 of
Consultation 09/99.

Following publication of Consultation 09/99, ComReg received further proposals
which again related primarily to the 900 MHz band in isolation. However, due to
the change in circumstances that followed the publication of Consultation 09/99,
ComReg provided respondents the opportunity, in subsequent consultation
documents, to reconsider their preferred option in light of the changed
circumstances — i.e. the proposal to conduct a multi-band spectrum award process.

By considering all options proposed by respondents throughout this consultation
process it should be possible to determine which of the earlier proposals (set out
in the context of a 900 MHz only award) are still relevant in the context of a
multi-band award. This approach should ensure that all of the proposed options
are fully considered. ComReg has identified those respondents that have
fundamentally changed their views on their preferred award process over the
course of this consultation process, and those respondents whose original views
remain unchanged despite the changed circumstances.

This annex concludes by setting out a list of each respondent’s most recent
proposal which are subsequently analysed in the draft RIA contained in Chapter
3.
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Summary of ComReg’s Position (Consultation 08/57)

At the commencement of this consultation process, in Consultation 08/57,
ComReg discussed the various award processes it had used in previous spectrum
awards, including those based on a “first come, first served” approach (the Fixed
Wireless Access Local Access award), beauty competitions (the fourth 3G
licence), and auctions (the 26GHz National Block Licence Awards). ComReg
noted in Consultation 08/57 that where demand for spectrum is expected to
exceed supply, an auction would be ComReg’s preferred assignment method.
ComReg was of the view that when underpinned by a technology-neutral
approach and, where appropriate, being service-neutral, auctions have proved to
be successful in facilitating the introduction of new services and greater
competition in the market.

At the time of publication of Consultation 08/57, ComReg was considering the
primarily focused on the award process for the 900 MHz band. ComReg was of
the view that, given the substantial portion of the band occupied by GSM
networks and the importance of the band for mobile services, demand for 900
MHz spectrum was likely to exceed supply. To ensure that the spectrum was
awarded to those operators who valued it most, ComReg’s preference was to use
an auction and sought respondents’ views on this proposal.®®

ComReg set out three possible award processes in Consultation 08/57%* and
invited comments from respondents on these options as well as inviting
alternative proposals. These Options were:

o Option A - a multiple competitive award process with corresponding
assignment of spectrum.

o Option B - a single licence competition for the entire 900 MHz band in
2009 followed by a phased assignment process.

o Option C - a single licence competition for the entire 900 MHz band in
2009, with spectrum reserved for new entrants, followed by phased
assignment.®

83 Question 4 of Consultation 08/57 asked, “Do you agree with ComReg’s proposal that an auction
mechanism is the most appropriate format for granting future 900 MHz spectrum licences? Please
provide supporting arguments with you answer and suggest a detailed alternative if applicable”.

84 Each option was proposed alongside a 2 x 10 MHz spectrum cap in the 900 MHz band for each
participant in the award process. See page 25 of Consultation 08/57. For a full discussion of issues
related to the spectrum cap see Annex 6.1 of this document.

85 See Section 8 of Consultation 08/57 for more details on ComReg’s proposed award processes.
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Views of Respondents to Consultation 08/57%¢

Four respondents (H3GI, Ericsson, Meteor and O2) considered an auction
mechanism to be the most appropriate award format for granting future 900 MHz
spectrum licences.

Three respondents (Imagine, H3GI and UPC) expressed a preference for Option C
while four respondents (Ericsson, Meteor, O2 and VVodafone) proposed alternative
options. All of the proposed alternative options included, as a fundamental
element, that the three existing 900 MHz licensees would be administratively
granted some form of licence renewal, extension, expansion or reservation of
spectrum, with any remaining spectrum being competitively assigned via an
auction. A summary of respondents’ views is provided below.

The three respondents who favoured the reservation of spectrum for new entrants
were as follows:

o UPC supported the arguments made by ComReg in favour of Option C,
“with the exception that new entrants get a minimum of a 2 < 10 MHz
block even if it is at the expense of existing operators 900MHz blocks
being smaller.”®

o Imagine stated a preference for Option C®® but also commented that it
would support the use of either an auction or beauty contest for an award
with the condition that existing 900 and 1800 MHz holders would not be
able to acquire the newly released spectrum.®®

o H3GlI also stated a preference for Option C, commenting that, “a single
auction is preferable from an administrative and financial point of view.
Reservation of at least one block of 2 x 5 MHz of currently unallocated
900 MHz for a new entrant will promote competition and the interests of
end-users. %°

o The four respondents who favoured an administrative assignment of
spectrum to incumbent operators were as follows:

8 See Section 6.3.1.6 of Consultation 09/14 for a full overview of respondents’ views.
87 UPC’s response to Question 15 of Consultation 08/57 — see document 09/14s.

8 |n response to Questions 15 and 16 of Consultation 08/57 (09/14s), Imagine stated “Imagine is in

favour of Option C. This option maximises the potential for new entrants to enter the market thereby

ensuring that competition is promoted by this spectrum reallocation... Two blocks should be reserved
for new entrants. This is to maximise the potential for successful market entry by a new operator.”

89 In response to Question 4 of Consultation 08/57 (09/14s), Imagine stated “Imagine does not agree
that an auction mechanism should be used to award this spectrum. Rather the award process should
be designed to ensure that the spectrum is awarded to bidders that will bring enhanced competition
and value to the market. Imagine would support the use of either auction or beauty contest for award
of this spectrum with the condition that existing 900MHz and 1800MHz holders would not be able to
acquire the newly released spectrum.”

%0 page 4 of H3GI’s response to Consultation 08/57 (09/14s).
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o Ericsson proposed a variant of Option B in which it considered that a
single auction should be combined with “a decision to reserve at least a
5MHz block for each of the existing 2G operators, and a decision to
extend the existing 2G assignments to the end of the 3G license
period”.°* Ericsson argued that existing operators should have spectrum
reserved for them on the basis that, “If spectrum is to be reserved for any
operators it surely would make more sense to try and insure [sic] the
minimum disruption to the 4.9 million existing consumers...”

o Meteor submitted that a proposal which in its view would balance
“ComReg’s preference for supporting entry in the 900 MHz band with
the need to assure existing operators of the availability of 2x10 MHz of
900 MHz spectrum in order to lower the costs of potential customer
disruption”. Specifically Meteor proposed:

° The administrative assignment of 2 x 10 MHz of spectrum to
each of the three existing GSM operators thereby increasing
their respective holdings from their current allocation of 2 x 7.2
MHz; 92

° The administrative assignment or auction of the remaining 2 x 5
MHz block to a new entrant in the band;

° Reduction of the 2 x 10 MHz assignments to 2 x 5 MHz for
each GSM operator over an unspecified period of time as GSM
demand falls; and

° The reassignment of the 3 blocks vacated by GSM operators.

o 02 submitted that ComReg should allocate all spectrum in a single
process. It called for spectrum to be divided into blocks of 2.5 MHz and
proposed that ComReg reserve 2 x 7.5 MHz for each of the three
existing operators.®* This would leave 2 x 12.5 MHz available for
auction.

! Ericsson response to Question 17 of Consultation 08/57 (09/14s).

92 In

its response to Consultation 08/57 (09/14s), Meteor proposed that “2x10 MHz will be assigned

to all existing 900 MHz licensees by expanding each operator’s holding so that each has a contiguous
2x10 MHz block that includes as far as possible their current spectrum assignment...The remaining
2x5 MHz of currently unassigned spectrum could be administratively assigned or auctioned to a new
entrant to the band, at the earliest opportunity considered appropriate by ComReg.”

3 In response to Consultation 08/57 (09/14s) O2 stated “In summary, it is proposed that ComReg
should:

Allocate all the spectrum in the band in a single process;

Auction spectrum in blocks of 2 x 2.5 MHz

Reserve spectrum for the three existing operators in the band (2 x 7.5 MHz each)
Include an initial spectrum cap of 2 x 10 MHz per operator for a limited period only

Assign the spectrum using a two stage process in which the quantity of spectrum assigned to
each operator is determined first, and then position within the band.”
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o Vodafone submitted that ComReg should extend the term of licences
held by existing GSM licensees until at least the expiry of the 2.1 GHz
licences in 2021. Additionally it suggested that ComReg should amend
these existing licences and increase each to 2 x 10 MHz leaving a single
5 MHz block for an auction in which existing licensees would not
participate.®* Vodafone submitted that this would be a viable option,
“while avoiding the significant risk of adverse auction outcomes and the
associated potentially substantial costs and disruption...”

ComReg notes that respondents to Consultation 08/57 fell into two distinct
groups:

o Three respondents who stated a preference for Option C, whereby all
spectrum would be auctioned but with a specified amount reserved for
new entrants, primarily to promote competition; and

o Four respondents who proposed that existing licensees be granted some
form of licence renewal, expansion or reservation of spectrum, primarily
on the basis that this would avoid customer disruption, with any
remaining spectrum being competitively assigned.®*

Summary of ComReg’s Position (Consultation 09/14)

Having considered the alternative proposals as set out by respondents in response
to Consultation 08/57 and its statutory objectives, ComReg proposed two new
options in Consultation 09/14.°° These proposed new options, Option 1 and
Option 2, both involved an auction®” and differed only as to the timing of the
availability of liberalised spectrum:

o Option 1 would have involved making the entire 900 MHz band
available in a single auction.

o Option 2 would have involved a phased liberalisation of the 900 MHz
band, dealing first with the legacy issues of those 2G licences in the band
expiring in May 2011 and then making the 900 MHz spectrum available

% In its response to Consultation 08/57 (09/14s), Vodafone stated “Extend the term of the spectrum
licences held by the existing licensees until at least the expiry date of the current 2100 MHz licences
in 2021. Subject to agreement from all the existing 900 MHz licensees, amend the terms of the
existing licences to increase the spectrum holdings of each existing licensee from 7.2 MHz to 10 MHz
and to alter the frequencies covered under each licence. In the context of the 2 x 10 MHz per licensee
spectrum cap currently proposed by ComReg, assign a single 2 x 5 MHz spectrum block in an
auction in which existing licensees would not participate.”

% Meteor was the only respondent who suggested that any remaining spectrum could be assigned by
an auction or by administrative assignment.

96 See Section 9 of Consultation 09/14.

97 Each option was proposed alongside a spectrum cap of 2 x 10 MHz in the 900 MHz band for each
participant in the award process. See page 64 and 67 of Consultation 09/14. For a full discussion of
issues related to the spectrum cap see Annex 6.1 of this document.

53 ComReg 11/60a



A 3.96

A 3.97

A 3.98

Multi-Band Spectrum Release

in blocks, the timing of which would be linked to expiry of the 2G
licences.

Views of Respondents to Consultation 09/14

Respondents’ views on Options 1 and 2, and the alternatives they proposed, were
to a large extent aligned with their responses to Consultation 08/57. °®

Of the four respondents to Consultation 08/57 who had expressed a preference for
an award process which involved a partial administrative assignment, three of
these (Ericsson, Meteor and Vodafone) essentially reiterated their continuing
support for those options, while the fourth (O2) proposed a variant of its proposal
to Consultation 08/57 which would involve the extension of current licenses and
the auction of remaining spectrum based on indefinite licence terms.®°

Of the respondents to Consultation 08/57 who had expressed a preference for the
reservation of spectrum for new entrants, one of these (UPC) maintained its
previous view. UPC proposed a variant of Option 1 which would involve the
reservation of Blocks A and B for one new mobile entrant.*® In conjunction with
an “alternative fee structure” for new entrants, UPC asserted that this would

8 See Questions 6 and 7 of Consultation 09/14. Question 8 of Consultation 09/14 invited views
regarding any other new options ComReg should consider. Question 8 asked, “Are there any other
new Options that ComReg should consider in finalising the process? Again please provide supporting
arguments with your answer.”

A number of respondents did not propose alternative options. For example, H3GI expressed its
agreement with Option 1 and suggested that ComReg should implement the proposed Option 1 as
soon as possible. “H3GI prefers option 1” page 5 of H3GI’s response to Consultation 09/14 (09/99s).

Section 7.5 and 7.6 of Consultation 09/99 provides additional commentary on the options proposed by
respondents to Consultation 09/14.

%9 In its response to Consultation 09/14 (09/51s), O2 put forward a variant of Option 2, as proposed

by ComReg. As part of their modifications, O2 suggested that ComReg would need to, “Complete the
application and decision making process for extension of current licences in advance of any auction
of unassigned spectrum — this will allow any released spectrum to be included in the first
auction...Make all unassigned and released spectrum available for assignment in the auction. This
would require that Block C1 is included, any spectrum released by existing operators prior to the
auction, and in addition any spectrum that must be released by operators as a result of their
breaching the spectrum cap by buying a lot in the auction.”

In addition O2 noted, “O2 is of the view that the new licence term should be indefinite subject only to
a reasonable period of notice where assignments must be recovered for spectrum management
reasons.” (Page 23)

02 also outlined that “many of the points raised by O2 at [the time of 08/57] remain valid, and in
general, this document does not repeat detailed points already made”.

100 By referring to the allocation of both Blocks A and B in their entirety to “one new mobile entrant”
as opposed to “new entrants” this proposal was more restrictive than UPC’s response to 08/57
(09/14s). In its response to Consultation 09/14 (09/51s), UPC stated “ComReg should provide that
existing MNO'’s are ineligible to bid on either of the new 2 x 5 MHz blocks (A & B). Instead these
should be reserved and allocated in its entirety to one new mobile entrant...An alternative fee
structure could be considered for new entrants such as a beauty contest (without fees) based upon
their ability to offer real alternative competition to the current status quo”
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enable new entrants to offer “real alternative competition to the current status
quo”. Digiweb, who had not responded to Consultation 08/57, also expressed a
preference for Option 1 in its response to Consultation 09/14, subject to at least
one of the two unused blocks (i.e. Blocks A or B) being reserved for new
entrants. %!

At that stage of the overall consultation process, on the issue of the award process
and format, respondents still fell into two distinct groups:

o Four respondents favoured all spectrum being competitively assigned
with a specific amount of spectrum reserved for new entrants (UPC, in
response to Consultations 08/57 and 09/14; Digiweb, in response to
Consultation 09/14; Imagine and H3Gl, in response to Consultation
08/57); and

o Four respondents (namely Vodafone, Meteor, O2 and Ericsson) favoured
a combined administrative assignment of spectrum to the existing GSM
operators, with the competitive award of any remaining spectrum.

Summary of ComReg’s Position as set out in Consultation 09/99

In Consultation 09/99, ComReg undertook a draft RIA which compared the
merits of a competitive award process against the options proposed by
respondents to Consultations 08/57 and 09/14. ComReg identified three
‘categories’ into which the various options could be grouped:

o Category 1: Options which involve the automatic administrative
assignment of new licences to existing licensees for various lengths of
time;

o Category 2: Options which provide for an assessment of the need of
existing licensees to retain spectrum in order to continue providing
services to customers uninterrupted; and

o Category 3: Options which involve the competitive assignment of all
radio spectrum in the 900 MHz band. %2

ComReg’s view, as set out in Consultation 09/99, was that the benefits of a
competitive award process for the full 900 MHz band would outweigh the
benefits of any full or partial administrative assignment, for a number of reasons
including the following:

o An auction should ensure that spectrum licences are awarded to those
bidders with the strongest business cases, which usually corresponds to
their ability to generate the most economic and social value. A bidder in
an auction should only value spectrum more than competing bidders if it

%% 1n its response to Consultation 09/14 (09/51s) Digiweb stated “...a variant of Option 1 is the
optimum of the two options presented for the liberalisation of the 900 MHz spectrum with the caveat
that at least one of the blocks (i.e. Blocks A or B) are reserved for new entrants.”

192 For a full assessment of these options see Section 9.1.5 of Consultation 09/99.
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believes that it can generate greater profits over the period in which it
would hold the spectrum rights of use. The bidder can only believe this
if it intends to sell more at a lower cost.

o The best way of ensuring that the spectrum is put to its best use is
through an open, transparent and non-discriminatory competition. The
administrative assignment of spectrum to existing licensees does not
provide any such assurance.

o Reducing the amount of spectrum available to be assigned via an open
competition would reduce the competitive benefits associated with
liberalising the band. Therefore a ‘hybrid” approach would be sub-
optimal when compared against a full competitive process.

o An appropriately designed auction process is the best and most
transparent, non-discriminatory, and proportionate measure to encourage
efficient use and effective management of the relevant spectrum.
ComReg believes that this would produce the maximum benefit to
society but particularly to consumers in terms of services, prices, choice,
quality and innovation.

A 3.102 In the same draft RIA ComReg set out the perceived disadvantages associated
with administrative assignment of spectrum.%?

A 3.103 Following an analysis of four potential auction formats'®*, ComReg favoured
proceeding with a sealed bid combinatorial (“SBC”) auction in which bidders
could place bids on as many different combinations of packages as they wished,
but these bids would be collected in a single round with no bidder having
visibility of the other bids made.**®

Views of Respondents to Consultation 09/99

A 3.104 Respondents were invited to submit their views on ComReg’s proposal to award
the 900 MHz spectrum band using a SBC auction, as set out in Consultation
09/99.

103 5ee Section 9.1.3 of Consultation 09/99.
104 5ee Section 12 of Consultation 09/99.

195 The main reasons given for this choice were that, in ComReg’s view, having considered, among
other things, expert economic advice from DotEcon, common value uncertainty was unlikely to be
substantial, and that an open multiple-round combinatorial auction may facilitate strategic behaviour.
The choice of auction format is discussed in detail in Annex 6.2.

This was proposed alongside a spectrum cap of 2 x 10 MHz in the 900 MHz band for each participant
in the auction. However, ComReg noted that in the event that demand would not exceed supply it
would be minded to relax the auction spectrum cap and accept bids up to 2 x 15 MHz in the 900 MHz
band. See page 79 of Consultation 09/99 for more details. For a full discussion of issues related to the
spectrum cap see Annex 6.1 of this document.
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A 3.105 Two respondents, H3GI'% and Digiweb'®’, favoured ComReg’s proposed award

process.

A 3.106 Of the three existing GSM licensees, who had all previously argued for the

administrative assignment of spectrum to existing GSM licensees, the responses
received from O2 and Vodafone showed a noticeable shift in their views as
compared to their earlier responses, whereas Meteor’s views remained largely
unchanged.

A 3.107 Both 02 and Vodafone, in responding to Consultation 09/99, reduced the quantity

of spectrum which they argued should be administratively assigned, thus, on the
basis of their revised proposals, increasing the amount of spectrum available for
auction.

A 3.108 02, having previously proposed that ComReg reserve 2 x 7.5 MHz of spectrum

for each of the three existing GSM licensees in the 900 MHz band, now proposed
that 2 x 5 MHz should be administratively assigned to O2, and potentially to
Vodafone.'*® O2 also proposed that this administrative assignment should be
granted until 2015, whereas it had previously proposed that administratively
assigned spectrum should be granted for an indefinite period.*°® 02 commented
that “extending existing licenses would avoid severe consumer disruption.” O2
further considered that, “If the Digital Dividend (800MHz) band has not been
assigned by then, it could be included in the same process, as could any spectrum
not assigned in the 1800MHz band.”

A 3.109 In a similar manner, Vodafone, having previously argued for the reservation of 2

x 10 MHz for each existing GSM licensee in the 900 MHz band, now proposed
that ComReg should grant an extension of 2 x 5 MHz to each of these existing
licensees, with the remaining 4 blocks being auctioned.**°

196 1n its response to Consultation 09/99 (10/21r), H3GI stated “Hutchison 3G Ireland Limited (“3”)
welcomes and supports ComReg’s proposals to: (i) proceed with the establishment of a competitive
award process based on the preferred option set out by DotEcon in its report accompanying
ComReg’s Response to Consultation.” (page 2)

97 «“Digiweb agrees with this approach” Digiweb response to Q1.B of 09/99 (10/21r).

198 1n response to Consultation 09/99 (10/21r), O2 called on ComReg to “immediately grant to O2 an
extension for 2x5MHz of spectrum in the band (O2 can provide further specific information to
demonstrate its need if required). On the basis that Vodafone could demonstrate a continuing
requirement a similar extension to Vodafone might be granted.” 02 did not refer to Meteor’s position
when outlining this view.

199 02’5 response to Consultation 09/99 (10/21r) “The extension should be for sufficient time to allow
for an orderly migration from the current dependence on GSM in the 900MHz band — at present it
appears the most appropriate minimum period for the extension would be until 2015. However, O2
propose that ComReg could carry out a review in 2012/2013 to determine whether this is indeed the
case. This would give ComReg the option to auction the remaining spectrum in the band (Vodafone,
02, and Meteor remaining assignments) in 2012/2013 — 2/3 years before the expiry of the licences.”
(page 48)

119 its response to Consultation 09/99 (10/21r) Vodafone stated “...an extension of the three
existing 900 MHz operators’ licences in respect of 5 MHz only each, with the remaining 20MHz being
auctioned.” (page 2)
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A 3.110 As noted above, Meteor’s position was unchanged from its previous proposals,
with the exception that it now also proposed the administrative assignment of
spectrum to H3GI in addition to the three GSM licensees. In its earlier responses,
Meteor had suggested that the remaining spectrum, 2 x 5 MHz, should be
awarded to “a new entrant in the band” and not administratively assigned to a
specific operator.***

A 3.111 As set out above, due to the change in circumstances that followed the publication
of Consultation 09/99 the proposals made in response to that consultation were
not responded to in detail by ComReg. ComReg instead gave respondents the
opportunity to reconsider their preferred options in light of the changed
circumstances as set out in the subsequent consultation documents.

Summary of ComReg’s Position (Consultation 10/71)

A 3.112 ComReg proposed, in Consultation 10/71, the joint award of the 800 MHz and
900 MHz bands.'*? ComReg considered that adding the 800 MHz band to the
award process would increase the supply of sub-1 GHz spectrum in the award
process; however, this would not necessarily mean that the supply of sub-1 GHz
spectrum would now exceed demand. In addition as noted earlier a number of
respondents had indicated their interest in the 800 MHz band in the previous
consultations. It was ComReg’s view that “demand is likely to exceed supply and
that a competitive process, in this case, an auction, should be used to award
rights of use” for the two sub 1 GHz bands.

A 3.113 Consultation 10/71 also contained a number of other proposals including:

o changes to the auction format to address certain risks to business
continuity concerns raised by respondents;***

. changes to the proposed spectrum cap;*** and

11 1n its response to Consultation 09/99 (10/21r), Meteor proposed “the immediate administrative

grant of 2x10 MHz of the 900MHz range to each of the existing 900 MHz licensees and 2x5 MHz to
3 Ireland, with an agreement to be mediated by ComReg amongst all of the licensees on the date by
which the three holders of 2x10MHz would each relinquish 2x5 MHz (linked to a reasonable
transition from 2G to 3G). At that time there would be 2x15 MHz within the 900 MHz band and quite
likely additional spectrum available in the 800 MHz band, which could be auctioned off together.”

112 Consultation 10/71 also set out ComReg’s proposal to grant interim 900 MHz GSM licences to
Vodafone and O2. These interim licences would cover the period between May 2011 (when the
existing licences would expire) and the final award of liberalised spectrum. ComReg considered that
such interim licences were an objectively justified and proportionate means of addressing the
temporal issue identified, and that they would safeguard existing competition, avoid undue effects on
the sustainability of the business of Vodafone and O2, and protect end users by avoiding significant
disruption to GSM consumer services in the interim period.

113 gection 4 of Consultation 10/71. ComReg proposed a shift from a SBC auction to a CCA format
for the reasons set out in Annex 6.2.

114 A spectrum cap of 2 x 20 MHz for all sub 1 GHz spectrum (800 MHz plus 900 MHz) was deemed
to be the most appropriate cap. See Section 4.1.1 of Consultation 10/71 for a full discussion. For a full
discussion of issues related to the spectrum cap see Annex 6.1 of this document.
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o a proposal to issue Interim GSM licences for Vodafone and O2.

Views of Respondents to Consultation 10/71

A 3.114 Following the proposed addition of the 800 MHz band to the auction, as set out in
Consultation 10/71, once again there was a split in respondents’ views.

A 3.115 Four respondents (Ericson, Digiweb, RTE/RTENL, O2 and Vodafone) were
largely supportive of ComReg’s proposed auction format:

. Ericsson agreed with ComReg’s proposal to proceed with an auction of
the 800 and 900 MHz bands, and also supported the inclusion of the
1800 MHz band.

o RTE/RTENL agreed with ComReg’s proposal to proceed with a joint
award of the 800 and 900 MHz bands, also commenting that “the
1800MHz band spectrum should be included as early as possible”.
Furthermore, RTE agreed with the proposal to hold an auction, but added
that this should be “an auction with a suitably defined reserve to ensure
that the lower 800MHz blocks are only taken up if demand is
particularly strong...”

o 02 considered that, “...the latest ComReg proposals address many of the
concerns raised by O2 and the industry, when compared to the proposals
in ComReg’s document 09/99. In particular O2 welcomes the proposal to
auction 800MHz and 900MHz spectrum together, to grant the necessary
interim licences to O2 and Vodafone, and to move away from a sealed
bid auction format.”’**?

o VVodafone commented that the features proposed by ComReg in
Consultation 10/71¢ “...when taken together, are an appropriate
approach that in large measure address the concerns that we have raised
in response to the proposals in the previous ComReg consultation papers

115 02’5 response to Consultation 10/71 (10/103r)
18 1 its response to Consultation 10/71 (10/103r) Vodafone stated:
“ComReg now proposes:

a) The joint award of all spectrum in both the 900 MHz and 800 MHz bands in a single auction
process in early to mid 2011.

b) The use of an open combinatorial clock auction (CCA) format with a ‘relative cap’ activity rule
which effectively guarantees that existing licensees would win a minimum amount of 900 MHz
spectrum (at least 2 x 5 MHz) in the award process provided that they are prepared to make a
sufficiently high bid.

¢) The granting of Interim Licences to both Vodafone and 02 in the period from May 2011 until the
new 800 MHz and 900 MHz licences (to be awarded under the proposed multi band auction process)
are made available no earlier than the beginning of 2013.

d) The formal provision for transitional arrangements, as appropriate, to accommodate issues such
as re-tuning and re-location of spectrum assignments that may arise between the conclusion of the
auction and the commencement of the new licences awarded in the bands” (page 2)
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on the future licensing arrangements for the 900 MHz band. "’

Furthermore, Vodafone commented that “the proposed auction format
now ensures’’? that existing licensees will not lose access to the
minimum amount of spectrum usage rights they require to maintain
existing service provision in the 900 MHz band. We therefore strongly
welcome the current proposed auction format and believe that it must be
incorporated in ComReg’s final licensing decision.

o Digiweb stated that it agreed with ComReg’s proposal to hold an auction
for the 800 and 900 MHz bands, but, as noted above, was not in favour
of the inclusion of the 1800 MHz band in this auction.?°

A 3.116 Of the other respondents to Consultation 10/71, a number made comments in line
with their previous proposals: ***

o UPC was still in favour of reserving spectrum for a new entrant. UPC
remained of the view that an auction would only make sense if sufficient
spectrum is reserved for new entrants. UPC suggested that 2 x 20 MHz
should be reserved for new entrants in the 800 MHz band. '

117 page 3 of Vodafone’s response to Consultation 10/71 (10/103r).

118 | the interests of clarity ComReg notes that this is only the case where the existing licensees are
willing to bid appropriately.

119 page 5 of Vodafone response to Consultation 10/71 (10/103r).
120 gee Digiweb’s response to Question 10 of Consultation 10/71 (10/103r).
121 There were two other respondents to Consultation 10/71 (10/103r), Ericsson and Imagine.

Ericsson stated that it had “no firm position in relation to this issue” and commented that “ultimately
it is for the regulator to decide”.

In its response to Question 10 of Consultation 10/71 (10/103r), Imagine commented that “/it] does
not agree that an auction mechanism should be used to award this spectrum. Rather the award
process should be designed to ensure that the spectrum is awarded to bidders that will bring
enhanced competition and value to the market.” In response to Imagine’s comment, the draft RIA in
Chapter 3 sets out in detail how the various options being considered by ComReg would fulfil
ComReg’s statutory objective to promote competition.

122 1 response to Consultation 10/71 (10/103r), UPC stated “The key for new entrants to have a
chance at obtaining such desirable spectrum in an auction is for frequency blocks to be allocated for
new entrant bidding only. Additionally, sufficiently sized continuous blocks (e.g. — 2 x 20 MHz in the
800 MHz band) must be provided in the new entrant only bands if the Ministerial Policy Direction of
attaining true broadband wireless speeds on a national basis is to be accomplished.”
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o Eircom continued to favour administrative assignment followed by
competitive award. '*

A 3.117 ESBN, having not responded to any of the previous consultation documents,
agreed that an auction was the fairest means of allocating the spectrum and
facilitating competition for the spectrum, but proposed that ComReg should set
aside 10 MHz of the 900 MHz band as a critical infrastructure asset for
communications to support the energy sector.'**

A 3.118 H3GI, in contrast to its previous proposals, but on a similar note to proposals
previously made by GSM licensees, now favoured an administrative assignment
of 2 x 5 MHz to the four existing MNOs, alongside a competitive award of the
remaining spectrum. Under H3GI’s proposal, it would be granted either block A
or B.'*® H3GI noted that if it were granted immediate access to Blocks A or B,
existing 2G licence holders could then use their existing 900 MHz spectrum for
3G purposes, following the expiry of Vodafone and O2’s licences in May 2011 up
until the award of licences secured at auction in 2013.*

123 1n its response to Consultation 10/71 (10/103r), eircom restated its suggestion of a mediated

solution under the provision that eircom “do not believe that the particular circumstances of existing
licensees can be ignored. Combined consideration of the 800MHz and 900MHz greatly increases the
supply of sub 1GHz spectrum and as such provides greater scope for a balance to be struck between
facilitating continuity of service for existing licensees and facilitating market entry” and urged
ComReg to reconsider its views. In response to the proposed auction, eircom noted that it “agrees
that unallocated spectrum should be awarded through an open and transparent process and that all
bands should be liberalised simultaneously in 2013. The proposed combinatorial clock auction is
superior to the design proposed in ComReg 09/99 and addresses concerns that arose in respect of
strategic bidding incentives.”

12% 1n response to Consultation 10/71 (10/103r), ESBN stated “ESBN proposes the allocation of
10MHz of dedicated spectrum in the 900MHz band to enable Smart Utility Networks to support the
long term requirements of the energy industry, its customers and the state.”

125 1n response to Consultation 10/71 (10/103r), H3G| stated “H3GI proposes that each of the four
MNOs be granted access to 5SMHz of liberalised 900MHz spectrum immediately in mid-2011 by way
of administrative grant for the minimum reserve price...with each operator having the opportunity to
bid for additional spectrum (whether 900 MHz or 800 MHz) by auction in 2011, which would be
available in 2013. H3GI proposes that it be granted one block of 2 x 5 MHz spectrum in the currently
available unencumbered blocks (ie Blocks A and B), as this spectrum is not subject to transitional
issues and so would be available immediately.”

126 1n response to Consultation 10/71 (10/103r), H3GI stated “If granted immediate access to 2 X 5
MHz of spectrum of unallocated 900MHz spectrum in the unencumbered Blocks A or B, H3GI would
not have any issue with the use by the existing 2G licence holders of their existing 900MHz spectrum
for 3G purposes following the expiry of Vodafone and O2’s licences in May 2011 up to the award of
licences secured at auction in 2013, as the reservation of at least one block of 2 x 5 MHz of currently
unallocated 900MHz to H3GI would mitigate the competitive harm otherwise occasioned by such a
decision. This spectrum is currently unused and there is sufficient spectrum available to allow H3GI
one block of 2 x 5900 MHz and still accommodate the spectrum realignment that is required. In such
circumstances, ComReg could grant Vodafone and O2 interim licences in respect of the remainder of
their existing 900 MHz spectrum holdings up to 800 MHz Availability.”
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Summary of ComReg’s Position (Consultation 10/105)

A 3.119 In Consultation 10/105, ComReg set out its views regarding the potential
inclusion of the 1800 MHz band in the proposed joint award of the 800 MHz and
900 MHz bands. ComReg continued to propose a competitive award process, in
the form of a Combinatorial Clock Auction (“CCA™),**” for the award of the three
spectrum bands.

Views of Respondents to Consultation 10/105
A 3.120 Of the responses to Consultation 10/105, three are of relevance to this discussion.

o Eircom maintained its previous position for a “mediated industry
settlement” and disagreed with an auction of the full 900 MHz band.*?®

o 02 maintained its earlier position, as set out in Consultation 09/99, that
incumbent GSM licensees should be administratively assigned 2 x 5
MHz of spectrum in the 900 MHz band until 2015.'#°

o Vodafone proposed an additional element to the approach proposed by
ComReg. Vodafone noted that it favoured the inclusion of the 1800 MHz
band in a joint award with sub 1 GHz spectrum; however it suggested
that ““a much simpler approach could better achieve the desired
objectives. Subject to agreement from each of the existing licensees,
ComReg could ‘buy out’ the tail period of Meteor'’s existing licence in
the 900 MHz band, and the tail period of all the existing licences in the
1800 MHz bands such that all the existing licences expire in early
2013.7*3° Vodafone also stated its view that, “in principle the best
approach to the licensing of the 1800 MHz band would be to extend the
duration of most or all of the spectrum usage rights under 1800 MHz
licences held by existing licensees in this band, at a minimum until the

127 See Annex 6.2 for more detail on the auction format. This was proposed alongside a revised
spectrum cap. ComReg proposed an overall spectrum cap of 2 x 50 MHz and a sub-1 GHz cap of 2 x
20 MHz. See Section 3.3 of Consultation 10/105 for more detail. For a full discussion of issues
related to the spectrum cap see Annex 6.1 of this document.

128 1n response to Consultation 10/105 (11/10), Eircom stated, “we remain of the fundamental view,
as expressed in previous submissions, that a full band auction is not the appropriate mechanism to
address expiry of existing licences. Rather, a mediated industry settlement should be progressed in
respect of the 900MHz band, as set out in our response to ComReg 09/99, and an equivalent
approach undertaken in respect of the 1800MHz band.”

129 1n response to Consultation 10/105 (11/10), O2 stated “This response is without prejudice to O2's
entitlement to have its licence extended, and this has been documented in detail in previous
consultation responses and correspondence.”

130 This issue is addressed in Annex 6.3.
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end date of the current 3G licences in 2021, and to auction only the
remainder of the band.”**!

Summary of ComReg’s Position (Document 11/11)

A 3.121 Document 11/11 set out ComReg’s Draft Decision in relation to the award of
Interim Licences to Vodafone and 02.**

Views of Respondents to Document 11/11

A 3.122 Of the responses to Document 11/11 on Interim Licences, only the views of one
respondent, H3Gl, are relevant to this discussion. H3Gl, in a noticeable shift from
its response to Consultation 10/71 where it had called for the administrative
assignment of spectrum to each of the four incumbent MNOs, stated that “H3GI
agrees with ComReg’s proposal to hold an auction for the 800 MHz and 900 MHz
bands”.'*

ComReg’s Current Position

A 3.123 The views of respondents have evolved over the course of the consultation
process. At the outset, it was possible to group respondents’ views into two
distinct groups:

o Those with a preference for spectrum to be auctioned but that a specified
amount be reserved for new entrants, or

o Those with a preference for existing licensees being granted some form
of licence renewal or extension primarily in the case of the 900 MHz
band (or in relation to the 1800 MHz band, as suggested by Vodafone)
with any remaining spectrum being competitively assigned.134

131 page 4 of Vodafone’s response to Consultation 10/105 (11/10). Although it is unclear from
Vodafone’s response whether this extension would be granted on a liberalised basis, ComReg has
reasonably assumed that this would be Vodafone’s intention. In section 5.1 of Consultation 09/14, and
referred to below in this Annex, ComReg set out its reasons why it does not consider the extension of
existing licences in the 900 MHz would be appropriate. The same arguments apply in the case of
licences in the 1800 MHz band.

132 The final decision to grant the interim licences was set out in Response to Consultation and
Decision Document 11/29, published on 13 April 2011.

133 However, H3GI also noted that, “The comments contained in this document are in addition and
without prejudice to H3GI'’s previous responses to ComReg’s consultation on liberalisation of the 900
MHz spectrum band...”. In particular, H3GI disagreed with the proposed inclusion of the 1800 MHz
band — this issue has been addressed earlier in Annex 3. H3GI also disagreed with the proposed
timing for the availability of liberalised spectrum in the 900 MHz band — this issue is addressed in
Annex 3 and Chapter 7.

134 Meteor was the only respondent who suggested that any remaining spectrum could be assigned by
an auction or by administrative assignment.
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Of those respondents who originally fell into the first category, only UPC has
maintained this view throughout. ComReg’s views on the reservation of spectrum
for new entrants are set out in the draft RIA in Chapter 3.

In relation to the 800 MHz band, all respondents, bar two,*> agreed with
ComReg’s proposal to award the full 800 MHz band using an auction. In relation
to the 1800 MHz band, most respondents did not express strong preferences
regarding the award process used to award this band on a liberalised basis. Most
of the comments received in relation to the 1800 MHz band focused instead on
the timing for the release of that band, rather than the award process.

Significant differences between ComReg’s views and those of respondents arise
only in the case of the 900 MHz band. Two principal factors appear to have led to
a number of respondents, who had previously been in favour of administrative
assignment of spectrum in the 900 MHz band, shifting their preferences so as to
agree with ComReg’s proposal to award the 900 MHz band using an auction.
These factors are:

o The addition of more spectrum to the award process; and

o The changes made by ComReg, in line with advice from DotEcon, to the
proposed auction format.

In particular, ComReg’s change in position from a SBC auction to a CCA appears
to have been influential in this regard. As discussed in detail in Annex 6.2, a CCA
has the benefit of price discovery and a ‘relative cap’ activity rule whereby
bidders could make a ‘knock out’ bid to ensure they win a particular lot in the
final primary round.

The respondents who have changed their views are as follows:

o VVodafone, who was originally in favour of administrative assignment of
spectrum to GSM licensees, as a means of avoiding consumer disruption,
is now in favour of full competitive award process in line with
ComReg’s proposal.

o Ericsson, who was originally in favour of an administrative assignment
of spectrum to GSM licensees, in its response to Consultation 10/71
stated that it is in favour of an auction of the three bands, in line with
ComReg’s proposal.

o H3GI was originally in favour of a competitive award process (with
spectrum reserved for new entrants). In its response to Consultation
10/71 H3GI expressed a preference for the administrative assignment of
spectrum for each of the four incumbent operators. However, in response
to Document 11/11 H3GI now favours a full competitive award process
of the 800 and 900 MHz bands.

135 UPC argued in favour of the reservation of spectrum in the 800 MHz band for new entrants and
ESBN argued in favour of the reservation of spectrum in the band for the utility sector.
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However, not all respondents have moved away from favouring an administrative
assignment of spectrum in the 900 MHz band to existing licensees despite the
addition of the 800 MHz band to the proposed auction and the changes to the
proposed auction format:

o 02 was originally in favour of the administrative assignment of 2 x 7.5
MHz of spectrum to the GSM licensees, for an indefinite period. O2
subsequently reduced this amount to 5 MHz and noted that this would be
required until 2015 rather than indefinitely. O2 continues to favour the
continuance of its current right of use of 900 MHz spectrum until
2015.7°

o Meteor is the only respondent to maintain its original view throughout
the process. Meteor continues to assert that there should be an
administrative assignment of 2 x 10 MHz for each of the GSM licensees,
which could be reduced over time to 5MHz as demand for GSM falls,
and an administrative assignment of 5SMHz to H3GI, with any remaining
spectrum being auctioned. The changes made by ComReg to the
proposed auction format, and the addition of the 800 MHz band have not
resulted in any change in Meteor’s position.

The significant factors referred to above have lead to a number of respondents
supporting ComReg’s proposal. Meteor and O2, however, have not changed their
views despite the fact that the proposed auction mechanism, as expressed in the
consultation exercise, would ensure that they could each win the spectrum they
wish to acquire without any risk to the continuity of their business (provided, of
course, that they are the highest bidders).This has not been sufficient to assuage
their stated concerns and both operators continue to seek an administrative
assignment of liberalised spectrum, though without any additional and up to date
explanation as to why such an administrative assignment would be justifiable or
necessary.

ComReg notes ESBN’s proposal that ComReg allocate 10MHz of sub-1 GHz
spectrum to support the long term requirements of the energy industry. ComReg
is of the view that it is not possible to restrict use of the sub 1 GHz spectrum for a
particular use, as all licences issued must be on a technology and service neutral
basis. Under ComReg’s proposal, ESBN would not be excluded from bidding for
10 MHz of spectrum.

Therefore of the options proposed by ComReg and by respondents that are still
relevant for consideration in the context of a multi-band award, ComReg is of the
view that these options are as follows:

ComReg’s preferred Option in Consultation 10/105. This would involve a
full, competitive, multi-band award process (specifically a Combinatorial

136 Although they have not raised an appeal to the issue of Interim Licences that end in January 2013.
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Clock Auction) for the 800 MHz, 900 MHz and 1800 MHz spectrum
bands**;

o H3GI’s Option as proposed in response to Document 11/11. This would
involve an auction in line with ComReg’s preferred Option in
Consultation 10/105, but subject to a number of modifications including
earlier availability of the 900 MHz band before the 800 MHz band and
the exclusion of the 1800 MHz band from the award*>?;

o Digiweb’s Option as proposed in response to Consulation 10/71.
Digiweb’s option is very similar to H3GI’s Option as set out above, such
that the 800 MHz and 900 MHz bands would be auctioned, but that the
1800 MHz band would not be included in the award.

o 02’s Option as proposed in response to Consultation 09/99. This would
involve an administrative assignment of 2 x 5 MHz of 900 MHz
spectrum to O2 (and potentially VVodafone) on the basis of demonstrating
a need for this spectrum. O2 propose that ComReg could then auction the
other 5 blocks in the 900 MHz band in 2012/13 alongside the 800 MHz
band (if not assigned by then) and spectrum not assigned in the 1800
MHz band;

o Eircom’s (Meteor’s) Option. Eircom (Meteor) initially proposed an
administrative assignment of spectrum in the early stages of the
consultation process, moving to a mediated industry solution, most
recently in response to Consultation 10/105. As stated above, Eircom
(Meteor) proposes a mediated industry settlement in the 900 MHz band
and a similar approach in the 1800 MHz band. In terms of the 900 MHz
band this would involve the assignment of 2 x 10 MHz to each of the 3
existing operators in this band and an assignment of 2 x 5 MHz to H3GlI.
This administrative assignment to the GSM operators could then be
reduced to 2 x 5 MHz allocation following the agreement of all parties,
with the released 2 x 15 MHz of 900 MHz spectrum auctioned alongside
the full 800 MHz band.

137 With an overall spectrum cap of 2 x 50 MHz and a sub-1 GHz cap of 2 x 20 MHz (as proposed in
Consultation 10/105). For a full discussion of issues related to the spectrum cap see Annex 6.1 of this
document.

As noted earlier, RTE agreed with this option, on the condition that the lower 800 MHz blocks are
only taken up if demand is particularly strong.

Vodafone also agreed with this option, but, as noted above, put forward an alternative proposal
regarding the award of the 1800 MHz band.

138 H3GIs proposal differs from that proposed by ComReg in that H3GI does not agree with the
inclusion of the 1800 MHz band in the award process. In response to Question 4 of Consultation
10/71, H3GI commented, “H3GI believes that the 1800 MHz band should not be included in a joint
auction with the 800 MHz and 900 MHz bands”.

H3GI are not opposed to the joint award of the 800 MHz and 900 MHz bands but they do have
different views regarding the availability of liberalised spectrum: “...while H3GI does not take issue
with the joint auction of these bands, H3GI does not agree that the release and liberalisation of the
900 MHz band should be delayed to 2013 to coincide with 800 MHz availability...” page 18 of
H3GI’s response to Consultation 10/71 (10/103r).
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UPC’s Option as proposed throughout the consultation process, most
recently in response to Consultation 10/71, which proposes that ComReg
should reserve 2 x 20 MHz in the 800 MHz band for a new entrant, with
the remainder of the 800 MHz and 900 MHz bands awarded by auction.

A 3.133 The options set out above can be grouped into two broad categories for the
purpose of the draft RIA contained in Chapter 3:

Option 1: Assignment of all available spectrum (800, 900 and 1800
MHZz) on the basis of a fully competitive, open, transparent assignment
process. This option proposes a Combinatorial Clock Auction, which
would include: a relative cap activity rule such that bidders could adopt a
simple strategy in the supplementary bids round such that their position
in the final primary bid round is protected; and a spectrum cap set to
ensure that, at a minimum, the current level of competition in the market
is maintained (e.g. auction or other competitive process).

Option 2: A hybrid approach combining a mix of both administrative
assignment (on long-term basis) and competitive assignment of spectrum
rights of use. The spectrum granted by way of administrative assignment
could be awarded to both incumbents and new entrants, or alternatively
could be limited to incumbents only or new entrants only. These latter
scenarios are referred to as Option 2A and 2B:

Option 2A: Administrative assignment of all/part of the 900 MHz band
to the three GSM operators or the four incumbents with a competitive
award of the full 800 MHz band.

Option 2B: Reserve part of the sub 1 GHz spectrum specifically for new
entrants and award the rest by competitive assignment.

3.3 Availability of the Bands on a Liberalised Basis

Background

A 3.134 This is part three of this Annex. Having considered what spectrum should be
included in the award process and what format of award process should be used,
the next consideration is the availability of the spectrum to be awarded, i.e. when
should the future liberalised licences take effect. A key consideration in this
regard is to ensure that liberalisation occurs as early as possible, to ensure that
consumers reap the benefits of liberalisation as early as possible, while at the
same time, in accordance with the Amending GSM Directive'*®, ensuring that
market competition is not distorted.

A 3.135

Over the course of this consultation process, the various proposed timelines have
changed considerably. Many of ComReg’s earlier considerations in respect of the
timing of the release of liberalised licences are not worth revisiting in this
consultation paper as they are simply no longer relevant.

139 See EC Directive 2009/114.
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It is, however, worth noting that throughout the consultation process ComReg has
considered a number of possibilities which would enable the release of part, or all,
of the 900 MHz band on a liberalised basis, as early as possible and without
distorting market competition. ComReg considered a number of options primarily
in the context of a 900 MHz only award (prior to Consultation 10/71), including
whether existing GSM licensees should be liberalised for the remainder of their
term and whether it would be appropriate to liberalise the 900 MHz band on an
incremental basis. Each of these proposals was ultimately rejected by ComReg on
the basis that, among other things, they would have introduced the potential for
market competition to be distorted.

Later, ComReg considered the appropriate timing for the release of liberalised
spectrum in the context of a joint award of the 800 and 900 MHz bands, having
regard to the anticipated availability of the 800 MHz band (due to become
available at the end of 2012 following ASO). Later still, ComReg considered the
appropriate timing for the release of liberalised spectrum in the context of a joint
award of the 800, 900 and 1800 MHz bands.

More recently, again in the context of a joint award of the 800, 900 and 1800
MHz bands, ComReg has revisited the possibility of releasing the 900 MHz band
earlier than the 800 MHz band and set out a proposal as to how this could be
achieved.

This section of Annex 3 presents an overview of ComReg’s position throughout
the consultation process, and the views of respondents, and it also sets out
ComReg’s current position on the appropriate timing for the release of liberalised
spectrum.

Summary of ComReg’s Previous Position (Consultations 08/57, 09/14, 09/99)

As set out in earlier consultation documents which considered a 900 MHz only
award, ComReg considered two options by which all, or part, of the 900 MHz
band could be liberalised as soon as possible. Both options were eventually ruled
out because they would introduce the potential for market competition to be
distorted. Each of these options is summarised below.

First, in Consultation 08/57**° ComReg consulted on whether existing GSM
licenses should be liberalised for the remainder of their term.*** In its response to
Consultation 08/57, one respondent (H3GI) contended that this would distort
competition by conferring an unjustified competitive advantage on parties with
existing 900 MHz and 1800 MHz spectrum rights of use and that it could infringe
State Aid provisions in the EC Treaties. H3GI called upon ComReg to ensure
equality of opportunity for all operators or, alternatively, submitted that ComReg

140 At this time, in July 2008, there was almost three years remaining on Vodafone and O2’s GSM
current licences, and five years remaining on Meteor’s.

141

Q1 of Consultation 08/57 asked, “Do you agree with ComReg’s proposal to liberalise the existing

GSM licences in the 900 MHz and 1800 MHz bands as soon as practicable after the EC Decision
enters into force and subject to a number of conditions (see below)?”
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should compensate H3GI for the significant competitive disadvantages which it
asserted it would face if its competitors were permitted to use 900 MHz spectrum
on a liberalised basis for the remainder of the duration of their respective licences.

A 3.142 In Consultation 09/14, ComReg noted the above submission by H3GI concerning
the liberalisation of existing GSM licences and how this could distort competition
by potentially conferring a significant advantage on existing GSM licensees that
would not be available to a non-GSM mobile operator. Noting that:

o Article 1(2) of the then proposed Amending GSM Directive
acknowledged the potential for the distortion of competition arising from

liberalisation;

o there was no requirement for Member States to liberalise existing GSM
licences;

o two of the existing GSM licences had, at that time, just over two years to
run; and

o legacy issues existed surrounding the provision of GSM services, which

strongly suggested that the benefits of early liberalisation (both to
operators and consumers) would likely not be as significant as suggested
by some respondents

A 3.143 ComReg indicated that any existing 900 MHz GSM licences, and any 900 MHz
spectrum retained to address GSM legacy issues, would not be liberalised while
all new licences in the 900 MHz band would be granted on a liberalised basis.

A 3.144 Secondly, in Consultation 09/14 ComReg considered allowing earlier access to
that part of the 900 MHz band which is currently unassigned (i.e. Blocks A and
B). This was referred to as ‘Option 2’ which would involve a multi phased
approach. It would first deal with legacy issues surrounding existing 2G licences,
expiring in May 2011, and would then make the 900 MHz spectrum available in
sequence, the timing of which would be linked to licence expiry. Following a
review of respondents’ submissions to Consultation 09/14, and advice from
DotEcon,**> ComReg rejected such a multi phased approach. As noted in the
Draft RIA in Consultation 09/99, ComReg was of the view that pursuing a multi
phased approach would mean that a significant first mover advantage would be
achieved by the winner(s) of the blocks which were liberalised first. This could
cause a serious distortion in market competition, as the successful bidders(s)
would potentially have a significant advantage over other operators who would
not have access to liberalised spectrum. For these reasons, ComReg ruled out
Option 2.

Summary of ComReg’s Previous Position (Consultation 10/71)

A 3.145 Prior to July 2010, ComReg considered that while the release of Digital Dividend
spectrum (i.e. 800 MHz band) would provide an excellent opportunity for the
deployment of advanced ECS, given the technical characteristics of this spectrum,

142 See Dotecon Report (Document 09/99c).
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the timescale for the spectrum becoming available was uncertain. Given the
uncertainty around the availability of the 800 MHz band, ComReg therefore did
not consider it appropriate, at that time, to delay the release of the liberalised 900
MHz band so as to enable a combined award of both bands.

However, circumstances changed on 29 July 2010 when the Minister for
Communications, Energy and Natural Resources announced that analogue
terrestrial television would be switched-off in the State in Quarter 4 of 2012, in
conjunction with the analogue switchover in Northern Ireland. The Minister’s
announcement meant that the 800 MHz band would potentially be available for
re-assignment to new licensees, on a liberalised basis, from January 2013.
Following this announcement, ComReg published Information Notice 10/59, on
29 July 2010, in which it noted that as a result of greater clarity as to the date for
ASO in lIreland this now made it possible for ComReg to consider bringing
forward the release of the 800 MHz band so as to release it at the same time as the
900 MHz band, using the same award process.

As discussed earlier in this annex, ComReg was of the view that the similar
propagation characteristics of 800 MHz and 900 MHz spectrum were such that it
was appropriate to consider assigning the liberalised 800 MHz and 900 MHz
spectrum bands at the same time.

Therefore in Consultation 10/71, having considered the joint award of the two sub
1 GHz bands, ComReg now considered whether the liberalised 800 MHz and 900
MHz bands should be made available for use at the same time. In Section 2.4.4 of
Consultation 10/71, ComReg considered two approaches:

o Approach 1 - make the entire 900 MHz band available for liberalised
use shortly after the proposed joint 800/900 MHz award process in mid-
2011; or

o Approach 2 - provide for the availability for liberalised use of 800 and
900 MHz spectrum commencing early 2013.

ComReg, having set out a number of arguments for and against each of these two
approaches, reached the preliminary view that, on balance, the joint availability of
800 MHz and 900 MHz spectrum from early 2013 (Approach 2) would be a better
approach in light of its statutory functions, objectives and duties.

Approach 1 was not favoured as ComReg was of the view that the earlier release
of liberalised 900 MHz spectrum might not result in the benefits of liberalisation
being realised significantly earlier than would be the case if the 800 and 900 MHz
bands were liberalised simultaneously, while it also carried the risk of creating a
distortion in competition. ComReg’s view was based upon the following
considerations:

o If existing GSM licensees were to win liberalised 900 MHz spectrum
they might have to take certain measures in order to free up the spectrum
blocks which they occupy under their current licences and such transition
measures could take time to complete. Red-M/Vilicom considered
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various scenarios, based on different quantity assignments of liberalised
900 MHz spectrum. In the first scenario, each existing GSM licensee
would obtain 2 x 10 MHz of liberalised 900 MHz spectrum by auction
but would have to relocate to different parts of the 900 MHz band; the
report estimated that this would take about seven months.*** Under a
second (and far less likely) scenario, where an existing GSM licensee
won only 2 x 5 MHz of 900 MHz spectrum by auction and had to
“retune” its network so that it could operate within the constraints of this
reduced spectrum assignment; the report estimated that such retuning
would take a maximum of 2 years.*** ComReg considered that such
potential transition requirements could significantly delay the ability of
auction winners to utilise their liberalised 900 MHz spectrum
assignments.

ComReg noted that it was reasonable to expect considerably greater
demand for Blocks A and B which are unoccupied by any existing GSM
licensee and so would be unaffected by any transition requirements. This
gave rise to concerns about potential distortions in competition which
could arise from one or two operators gaining a “first-mover” advantage
through earlier access to the (fully liberalised) Blocks A and B. ComReg
cited Recital 7 of the Amending GSM Directive - “any spectrum made
available under this Directive should be allocated ... in such a way so as
to ensure no distortion of competition in the relevant market.”

ComReg further recognised the potential for operators to engage in
strategic behaviour in order to achieve earliest transition for themselves
whilst seeking to delay use of liberalised spectrum by their competitors.

ComReg further noted that a practical complication of releasing the
liberalised 900 MHz band on a piecemeal basis could be the difficulty
bidders might experience in estimating the likelihood of transitional
issues arising, and particularly the likely level of delay that may be
involved, when seeking to value the potential benefit of earlier 900 MHz
access (relative to 800 MHz blocks). Finally, ComReg noted that the
potentially inter-related nature of relocation activities (whereby
sequenced/coordinated relocation would be required by existing GSM
licensees) suggested that early release and use of Blocks A and B should
be avoided.

A 3.151 ComReg favoured Approach 2, for the following reasons:

Delaying liberalisation of the 900 MHz band until the 800 MHz band
became available could result in productive inefficiency or dynamic
inefficiency to the extent that it would delay the provision of new
services to consumers. However, these potential inefficiencies should be

143 Section 3.4 of the Red-M/Vilicom Report - “Retuning and Relocating GSM900 Spectrum
Assignments in Ireland” (Document 10/71c).

144 Section 4.6 of the Red-M/Vilicom Report - “Retuning and Relocating GSM900 Spectrum
Assignments in Ireland” (Document 10/71c).
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viewed in light of ComReg’s proposal to grant “preparatory licences” to
all winners of liberalised 800 MHz and 900 MHz spectrum. This would
allow those winners to plan and deploy advanced networks from the time
of the proposed joint award until the 800 MHz became available. In this
context, ComReg queried whether there would be any efficiency gain
through the earlier release of liberalised 900 MHz spectrum (such as
Blocks A and B) as winners of these blocks, be they new entrants or
incumbents, would be required to spend considerable time planning and
deploying network equipment until they were in a position to provide
commercial services which, under ComReg’s joint availability proposal,
they would also be able to do.

In addition, ComReg considered that joint availability of 800 MHz and
900 MHz spectrum in early 2013 would appear to better accord with
ComReg’s statutory functions, objectives and duties as it would:

° “provide sufficient time for all likely transitional activities to be
completed before liberalised spectrum availability so as to not
adversely affect the ability of winners of liberalised rights of use of
900 MHz blocks, which are currently occupied by existing GSM
operators, to make use of these blocks relative to unencumbered
blocks in the 800 MHz and 900 MHz bands (see Red-M/Vilicom
Report and Section 4.3.1 of DotEcon Main Report);

° avoid potential distortions to competition that could arise from
asymmetric access to liberalised spectrum, and particularly by
incumbent operators bidding aggressively for 900 MHz blocks
(especially in relation to Blocks A and B) so as to keep new
entrant/s out of the market until 800 MHz availability (see, for
example, Section 4.3.1 of the DotEcon Main Report and
submissions by a number of respondents to ComReg’s 900 MHz
consultations);

° avoid the risk of distortions within the proposed auction
mechanisms as a result of the lengths of the licences in the first
time period being very different with lots in the two bands failing
to be reasonable substitutes of roughly similar value (see again
Section 4.3.1 of the DotEcon Main Report);

° avoid the difficulties identified above regarding appropriate pricing
of earlier-released 900 MHz spectrum; and,

° allow the industry to potentially leapfrog the current generation of
technologies and move directly to LTE thereby creating greater
long term benefits. Allowing this as a possibility would be a
benefit to all players.”
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Views of Respondents to Consultation 10/71

In response to Consultation 10/71, the majority of respondents agreed with
ComReg’s proposal to issue preparatory licences,'*> however a number of
respondents (H3GI, Qualcomm and Vodafone) disagreed with ComReg’s
proposal to make 900 MHz available at same time as 800 MHz, thereby delaying
the availability of liberalised 900 MHz spectrum until Jan 2013. Overall, it was
asserted that not liberalising 900 MHz until 2013 would be detrimental to: H3GlI
and other new entrants who currently do not have access to 900 MHz spectrum;
the development of mobile broadband services in Ireland; and the welfare of end

users.

A number of respondents called for liberalisation of the 900 MHz band to happen
as soon as possible:

H3GI stated that it ... strongly disagrees with ComReg’s proposals for
the delay of release and liberalisation of 900 MHz spectrum to 800 MHz
Availability ”.**° H3GI further stated that the “proposal to postpone the
release and liberalisation of the 900 MHz band to 800 MHz Availability
would constitute an unjustifiable and disproportionate delay in the
release and liberalisation of 900 MHz spectrum to the detriment of H3GI
and other new entrants who currently do not have access to 900 MHz
spectrum, and to the detriment of Irish consumers. "’

Qualcomm stated “The liberalisation of the 900 MHz bands should not
be artificially delayed. On the contrary, the introduction of mobile
broadband in the 900 MHz band should be allowed as early as
possible. ”Qualcomm also stated “A delay in 900 MHz liberalisation till
2013 as proposed would be detrimental to the development of mobile
broadband services in Ireland. We consider that competition issues
could be better addressed through the rules of the auction to be held in
201178

Vodafone stated that it “...disagrees with ComReg’s proposal to delay
the making available of 900 MHz spectrum on a liberalised basis until
the date when 800 MHz spectrum is available for use. This risks
significant unnecessary delay in the refarming of the 900 MHz band for
3G use, and consequent delay in the provision of enhanced mobile
broadband services, to the detriment of the welfare of end users.’**°

In addition, two operators called for ComReg to provide more certainty regarding
availability of the 800 MHz band. O2 stated that “there can be no uncertainty or
risk relating to the availability of the 800 MHz band...Auction participants can

145 preparatory licences are discussed in more detail in Annex 7.
146 page 2 of H3GI’s response to Consultation 10/71 (10/103r).
147 Page 13 of H3GI’s response to Consultation 10/71 (10/103r).

148 page 2 of Qualcomm’s response to Consultation 10/71 (10/103r).

149 page 4 of Vodafone’s response to Consultation 10/71 (10/103r).
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not seriously bid on lots of 800MHz spectrum if there is any uncertainty about, or
risk of, delayed availability. ”**° Similarly, H3Gl commented that “the timescales
for the availability of the 800 MHz spectrum band are still considerably
uncertain...”**!

Summary of ComReg’s Position (Consultation 10/105)

In Consultation 10/105, ComReg proposed the inclusion of the 1800 MHz band in
the award process for 800 and 900 MHz spectrum. Having previously considered
the joint award of sub-1GHz spectrum and arriving at the view that this would
represent a better approach than the staggered release of the 900 MHz band
followed by the release of the 800 MHz band, ComReg then considered making
the 1800 MHz band available through the same award process, noting that many
of the factors discussed in the context of the sub-1GHz discussion would also be
relevant.

As set out in section 3.4.1 of Consultation 10/105, ComReg considered a common
start date for all liberalised licences in the three bands under consideration. In
particular, ComReg noted that a number of factors relating to the discussion of the
joint availability of sub 1 GHz spectrum were also relevant in the context of the
1800 MHz band:

o “Allowing asymmetric access to liberalised 1800 MHz would raise the
possibility of distorting competition in downstream markets;

o Homogenous lots in the joint award allow bidders increased flexibility
and choice in switching their preferences between bands. This would
allow bidders to pursue more refined strategies and increases the
efficiency of the auction. Overall the risk of distortions within the
auction is reduced with homogenous lots; and

o Given that there are existing licences in the 1800 MHz, it is envisaged
that a certain degree of transitioning would be required following the
joint award in order for existing and new licensees to align their
spectrum holdings to their new locations. The present availability of
unassigned spectrum in the 1800 MHz band could assist the timely
implementation of transitional activities. This is particularly relevant for
the spectrum blocks currently occupied by the GSM 1800 MHz licences,
as transitioning activities for these licensees would need to be completed
before these blocks could become available for liberalised use.” *°2

In addition, and in light of ComReg’s proposed granting of preparatory licences
for winners of liberalised 1800 MHz rights of use, ComReg considered that any
adverse effects of aligning the availability of liberalised spectrum in the three
bands to the same date to be small relative to the likely advantages. ComReg thus

150 page 4 of 02’s response to Consultation 10/71 (10/103r).
151 page 13 of H3GI’s response to Consultation 10/71 (10/103r).
152 section 3.4 of Consultation 10/105.
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considered that, on balance, the joint availability of liberalised 1800 MHz
spectrum with sub-1 GHz spectrum in early 2013 would be reasonable,
appropriate and justified in the context of ComReg’s statutory functions,
objectives and duties.

With regard to respondents’ views concerning the lack of certainty on the
availability of the 800 MHz band, ComReg noted that:

“ComReg is cognisant that the date of Analogue Switch Off (“ASO”), and
therefore the availability of the 800 MHz band, is contingent on factors external
to it, including the widespread availability of the other television platforms to
replace the analogue terrestrial television service and the awareness of consumers
of these alternatives. ComReg is committed to providing as much regulatory
certainty as possible on the availability of the 800 MHz band and will endeavour
to keep stakeholders updated and informed on this issue, and any contingency
plans to address availability delays, throughout this process”.*>*

Views of Respondents to Consultation 10/105

A 3.160

In response to Consultation 10/105, Vodafone reiterated its previous call for
ComReg to proceed with, “the earliest possible liberalisation of 900 MHz and
1800MH:z licences.”’*>* No other respondent commented on the proposed timing
for the availability of liberalised spectrum.

Summary of ComReg’s Position (Document 11/11)

A3.161

A 3.162

A 3.163

In Document 11/11, which primarily dealt with the issue of interim licences,
ComReg also discussed the possibility of modifying the broader spectrum release
proposal relating to the multi band award of 800, 900 and 1800 MHz spectrum, as
outlined in Consultation 10/105, so as to allow for the earlier liberalisation of the
900 MHz band, prior to early 2013.**°

The Amending GSM Directive requires that ComReg should liberalise the 900
MHz band as soon as possible, whilst ensuring that market competition is not
distorted. With this in mind, ComReg set out in Document 11/11 an ‘early
liberalisation proposal’ whereby the 900 MHz band could be released, on a
liberalised basis, earlier than January 2013.

ComReg outlined a number of criteria that would have to be met in order to allow
for earlier liberalisation of the 900 MHz band:

153
154

155

for

Footnote 19 on page 21 of Consultation 10/105.
Page 2 of Vodafone’s response to Consultation 10/105 (11/10).

As noted in above, ComReg had previously considered, but subsequently rejected, the proposals
the earlier release of all, or part of, the 900 MHz band on a liberalised basis in the context of a 900

MHz only award.
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o “....all transitional activities required to be completed by all existing
licensees in the 900 MHz band could be completed prior to both 31
January 2013 and 800 MHz availability;

o all holders of rights of use in respect of the 800, 900 and 1800 MHz
bands (whether the rights are then current or contingent or prospective)
approving of, or at a minimum not being in such a position to show that
they would suffer any disadvantage as a result of, such earlier
liberalisation; and,

o appropriate spectrum fees would be determined for the period relating to
the earlier 900 MHz liberalised rights of use.” *>°

As these matters would be determined by the outcome of the proposed auction
and events subsequent to that (being the speed at which transitional measures
could be completed by 900 MHz licensees) ComReg considered that it would not
be possible to conclusively state at that point in time whether and, if so when,
earlier availability of liberalised 900 MHz rights would occur.

Views of Respondents to Document 11/11

Only one respondent, H3GI, made reference to ComReg’s earlier liberalisation
proposal in their response to Document 11/11. While H3GlI did not state that they
disagreed with ComReg’s proposal for the potential earlier liberalisation of the
900 MHz band, they asserted that the 900 MHz band should be immediately
liberalised upon completion of the auction.

H3GI commented on the competitive effects of delaying the availability of
liberalised 900 MHz spectrum: “Failing to liberalise the 900 MHz spectrum at
this time has the effect of preserving and entrenching the position of VVodafone
and O2 just when there is a huge opportunity for H3GI to challenge the position
of the incumbents and offer innovative new services.”**” H3GI further stated:
“ComReg's decision to delay access to 900MHz spectrum (in particular that
which is not already allocated) thus directly harms the interests of both H3GI and
all consumers of voice and data mobile services in Ireland by reducing H3GI's
ability to offer competitive pricing and new & innovative services, entrenches the
unfair competitive advantage granted to Ireland's other mobile network operators,
and runs contrary to both the EU Directive 20091114/EC and ComReg's stated
aim of “ensuring that there is no distortion or restriction of competition in the
electronic communications sector.” H3GIl recommended that ComReg should
“amend its interim licence proposal, auction liberalised 900 MHz spectrum by
September 2011 and, based on the results of the auction, licence liberalised 900
MHz immediately after its proposed auction.”*>®

126 gection 3.11 of Document 11/11.
157 Page 11 of H3GI’s response to Document 11/11 (11/27).
158 page 4 of H3GI’s response to Document 11/11 (11/27).
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H3GI also noted the uncertainty surrounding the availability of spectrum in the
800 MHz band: “... ComReg fails to provide clarification as to when 800 MHz
availability will actually take place ... H3GI is of the view that the timescales for
the availability of the 800 MHz band are still considerably uncertain. H3GlI
considers this state of affairs as highly unsatisfactory.”**°

Summary of ComReg’s Position (Document 11/29)

In Document 11/29, ComReg stated that it would consider its ‘early liberalisation
proposal’ to the extent that it could be accomplished without distorting
competition, and only after the broader spectrum release process had been
completed.

ComReg noted that its “interim-licence-amendment and early-liberalisation”
option was essentially in line with H3GI’s recommendation to auction liberalised
900 MHz spectrum by September 2011 followed by immediate licensing of
liberalised-use of spectrum by winning bidders based on the results of that
auction. ComReg also noted however that acceding to H3GI’s proposal to
liberalise the 900 MHz band immediately after the auction “...could be argued to
be discriminatory against new entrants (who would not have mast sites and a
back haul infrastructure in place), and potentially discriminatory against the
current 900 MHz licensees (who would have transitional issues to address before
they could make use of liberalised spectrum).” **°

ComReg also stated that “it is not possible or appropriate, at this stage of its
deliberations and at this time, to predict matters or to predetermine the approach
that it will take in this regard, noting also the possible severe impacts on
consumers and operators, matters which ComReg is entitled to consider”.*® In
Section 2.9 of Document 11/29, ComReg concluded by stating that it holds out
the prospect of earlier liberalisation of the 900 MHz band “if that can be achieved
without significant distortion of competition”.

Views of Respondents to Document 11/29

Following the publication of the Decision on Interim Licences for the 900 MHz
band (Document 11/29) ComReg received a letter from H3GI*®? which raised a
number of points regarding the timing for liberalisation of the 900 MHz band.
H3GI welcomed ComReg’s acknowledgement of the possibility of liberalising the
900 MHz band in advance of January 2013:

o “....it notes some of the more positive aspects of the Decision, namely...
(ii) ComReg’s indication that the 900 MHz band could be liberalised

159 page 11 of H3GI’s response to Document 11/11 (11/27).

160 section 2.7 of Document 11/29.

1%L ibid

162 | etter from H3GI to ComReg dated 21 April 2011, published in ComReg Document 11/37.
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prior to 31 January 2013 and the interim licences revoked at such
earlier date”

“H3Gl is encouraged by certain of ComReg’s statements at various
places in the Decision which might tend to suggest that there is real
support for possible liberalisation of the 900 MHz band prior to 31
January 2013..."

A 3.172 However, H3GI also called on ComReg to provide greater clarity regarding its
proposal.

“H3GI would be grateful if ComReg could clearly identify the measures
it will put in place so as to ensure that liberalised 900 MHz spectrum
will be made available no later than 31 January 2013.”

“ComReg’s statements suggesting that there could be liberalisation of
the 900 MHz band prior to 31 January 2013 do not provide much
comfort when read with some other statements of ComReg in the
decision which seem very tentative and inexact leaving the approach to
be adopted very uncertain.”

“H3GlI therefore requests that ComReg explain in detail the nature and

extent of ComReg’s commitment to seek earlier liberalisation of the 900

MHz band including the mechanisms that it is proposing to use to secure
earlier liberalisation.”

A 3.173 In responding to H3GI’s submission'®®, ComReg noted:

“ComReg does not consider there to be any material inconsistency
between its statements as suggested by H3GI. In summary, ComReg was
making the following points, in addition to that cited by H3Gl:

° ComReg had not made a decision to delay availability of
liberalised 900 MHz spectrum to January 2013;

° ComReg was proposing to issue interim licences-which were
capa