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1 Introduction
Overview

1.1  Mobile Voice Call Termination (‘MVCT’) is a wholesale interconnection service
offered by a Mobile Service Provider (‘MSP’) to other MSPs or fixed service
providers (‘FSP(s)’), essentially involving the completion of the incoming leg of a
voice call to a mobile subscriber. It is the MVCT service that allows retail
subscribers, whose calls originate on the networks of MSPs or FSPs, the ability
to connect to and call retail subscribers of other MSPs.

1.2  Consistent with the Commission for Communication’s (‘ComReg’) regulatory role
to review certain electronic communications markets, this Response to
Consultation and Decision' (the ‘Decision’) presents ComReg’s final views on its
analysis of the wholesale markets for the provision of MVCT on individual mobile
networks (the ‘Relevant MVCT Market(s)’).

1.3 In so doing, the Decision considers the 8 submissions received (individually
referred to as a ‘Submission’ and collectively as the ‘Respondents’
Submissions’?) in response to the initial consultation document entitled “Market
Review, Voice Call termination on Individual Mobile Networks, Consultation and
Draft Decision, ComReg Document 12/46, May 2012™ (the ‘MVCT
Consultation’). Such Submissions were received from the following respondents
(together the ‘Respondents’),

e Alternative Operators in the Communications Market (‘(ALTO’)

e Eircom Group, being Eircom Limited and Meteor Mobile Communications
Limited (‘Eircom Group’);

e Elea Group (‘Elea Group’)
e Hutchison 3G Ireland Limited (‘H3GI’);
e Lycamobile Ireland Limited (‘Lycamobile’);

e Telefonica Ireland Limited (‘O2);

! Market Review, Voice Call Termination on Individual Mobile Networks, Response to Consultation and
Decision, ComReg Document 12/124, Decision Number D11/12, November 2012.

2 A non-confidential version of Respondents’ S ubmissions has been published on ComReg’s website.
See " Market R eview: V oice Call Termination o n Ind ividual Mo bile Networks - Non-confidential
submissions received from respondents, ComReg Document 12/102, September 2012.

*The MVCT Consultation is published at
http://www.comreg.ie/ fileupload/publications/ComReg1246.pdf, with the public consultation running
for 8 weeks over the period 23 May 2012 to 19 July 2012.

2 ComReg 12/124



14

15

1.6

Market Analysis: Mobile Voice Call Termination

e Tesco Mobile Ireland Limited (“TMI')*; and
¢ Vodafone Ireland Limited (‘Vodafone’);

The Decision, which should be read in conjunction with the analysis and
discussion in the MVCT Consultation, now sets out ComReg’s findings on the
following matters having considered Respondents’ Submissions:

e the definition of the Relevant MVCT Markets from both a product and
geographic perspective; and

e on the basis of an assessment of competition within the Relevant MVCT
Markets, which MSPs are being designated as having significant market
power (‘SMP’); and

e the specification and imposition of appropriate wholesale access, pricing and
other related remedies on such SMP MSPs in order to address competition
problems that have arisen or could arise in these Relevant MVCT Markets,
absent regulation.

Further work has been ongoing in relation to the detailed specification of pricing
remedies, with ComReg having also separately considered the responses
received to the Separate P ricing C onsultation®. ComReg has also issued its
decision with respect to such pricing matters (‘Separate Pricing Decision®) in
which ComReg has set out its final position regarding the detail of the nature of
the cost-orientation to be imposed on those MSPs found by ComReg (in this
current MVCT Decision) to have SMP.

ComReg notes that some Respondents raised concerns in relation to the length
of the consultation period. In particular, some Respondents considered that in
light of the issues raised and the potential market impact of the proposals, a
longer period should have been allowed for responses. Furthermore, issues
were raised whereby it was considered that the MVCT Consultation and
Separate Pricing Consultation should have been effectively run in parallel.
ComReg notes these concerns but is satisfied that interested parties were given
a reasonable and adequate opportunity to submit their views. ComReg has
consulted in line with its statutory obligations and duties and its published
consultation procedures.

4 ComReg would note that prior to, during and after the closing date for the MVCT C onsultation,
ComReg received correspondence from TMI (to which it responded) and met with them in relation to
matters w hich have been the subject of the MVCT Consultation. This, in essence, involved TMI re-
stating the views it ult imately e xpressed in it s S ubmission an d, wh ere ap propriate, C omReg has
considered such in reaching the decisions set out in this Decision.

® Voice Termination Rates in Ireland, Proposed Price Control for Fixed and Mobile Termination Rates,
ComReg Document 12/67, June 2012 (the ‘Separate Pricing Consultation’).

® Mobile and Fixed Voice Call Termination Rates in Ireland, R esponse to Co nsultation and Decision
ComReg Document 12/1 25, and Decision Number D12/12 November 2012 (the ‘Separate Pricing

Decision’).
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Legal basis and regulatory framework

1.7 The legal and regulatory framework underpinning the review of the Relevant
MVCT Markets was set out in section 1 of the MVCT Consultation” and is set out
in Appendix A.

1.8 In summary, this market review has being undertaken by ComReg in accordance
with the obligation under the Framework Directive® (which is transposed by the
Framework Regu lations®) that NRAs should analyse and define the Relevant
MVCT Markets taking the utmost account of the 2007 Recomm endation™®
(including the Explanatory Note to the 2007 Recommendation™) and the SMP
Guidelines™.

1.9 The European Commission refers in the 2007 Recommendation to the wholesale
Relevant MVCT Markets as follows:

“Voice call termination on individual mobile networks.” *3

1.10 Overall, in preparing this Decision, ComReg has taken account of its functions
and objectives under the Communications Regulation Acts 2002 to 2011", in
addition to requirements under the Framework Regulations and the Access
Regulations™. ComReg has taken the utmost account of the 2007
Recommendation and the Explanatory Note to the 2007 Recommendation, the

" See paragraphs 1.11 to 1.18 of the MVCT Consultation.

8 Articles 15 and 1 6 of Directive 20 02/21/EC of the European Parliament and of the Council on a
common regulatory framework for electronic communications networks and services, as amended by
Directive 2009/140/EC (the ‘Framework Directive’).

° European Communities (Electronic Communications Networks and Services) (Framework) Regulations
2011 (S.I. No. 333 of 2011) (the ‘Framework Regulations’). The Framework Regulations transpose
the Framework Directive.

% European C ommission Recommendation of 17 De cember 2007 on relevant product an d se rvice
markets within the electronic communications sector susceptible to ex ante regulation in acco rdance
with Directive 2002/21/EC of the European Parliament and of the Council on a common regu latory
framework for ele ctronic communic ations ne tworks and se rvices O L3 44 (the ' 2007
Recommendation’).

" Europea n Commission Staf f Worki ng Do cument, Expl anatory Note accompanyingt he 2007
Recommendation (the ‘Explanatory Note to the 2007 Recommendation’), (C(2007) 5406).

2 Euro pean C ommission g uidelines o n marke t anal ysis and the assessment of s ignificant market
power under the Community regulatory framework for electronic networks and serv ices, 0] 20 02 C
165/3 (the ‘SMP Guidelines’).

13 Annex to the 2007 Recommendation, point 7.

14 Communications Regulation Act 2002 (No. 20 of 2002), as amended by Communications Regulation
(Amendment) Act 2007 (No. 22 of 2007), Co mmunications Regulation (Premium Rate Services and
Electronic Communications Infrastructure) Act 2010 (No. 2 of 2010) and Communications Regulation
(Postal Services) Act 2011 (No. 21 of 20 11) (the'Communications Regulation Acts 2002 to
2011").

* European Communities (El ectronic Communications Ne tworks and Services) (Acce ss) Re gulations
2011 (S.I. No. 334 of 2011) (the ‘Access Regulations’).
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SMP Guidelines, the European Commission’s 2009 Ter mination Rat e
Recommendation®® and its associated Explanatory Note ”’, 2005 Accounting
Separation and Co st Acco unting Reco mmendation'®. ComReg has further
taken account of the European Commission’s Notice on Market Definition* and
any relevant common positions adopted by BEREC?.

1.11 ComReg has also had regard to relevant European Commission comments
made, pursuant to Article 7 of the Framework Directive, with respect to other
National Regulatory Authorities’ (NRAs’) market analyses.

Consultation with the Competition Authority and the
European Commission

1.12 Pursuant to Regulation 27(1) of the Framework Regulations, ComReg must also
carry out an analysis of the relevant markets in accordance, where appropriate,
with an agreement with the Competition Authority under section 34 or 47G of the
Competition Act 2002 (as amended). ComReg has consulted with the
Competition Authority concerning its proposed draft measures arising from its
analysis of the Relevant MVCT markets. The Competition Authority issued its
opinion (the ‘Competition Authority Opinion’) to ComReg on 10 October 2012 in
which it set out its agreement with ComReg’s proposed draft measures. The
Competition Authority Opinion is set out in Appendix B.

1.13 ComReg is also obliged to make draft measures accessible to the European
Commission, BEREC* and the NRAs in other Member States pursuant to
Regulation 13(3) of the Framework Regulations. Pursuant to Regulation 13(6) of
the Framework Regulations ComReg is then obliged to take utmost account of
comments received. In this regard, ComReg notified the European Commission

'® European Commission Recommendation of 7 May 2009 on the Regulatory Treatment of Fix ed and
Mobile Termination Rates in the EU (2009/396/EC) (0OJ L124/67 20.5.2009) (the ‘2009 Termination
Rate Recommendation’).

" European Commission Staff Working Document accompanying the Commission Recommendation on
the Regulatory T reatment o f F ixed and M obile T ermination Ra tes in t he E, C (2009) 3 359 final,
SEC(2009) 599 (the ‘Explanatory Note to the 2009 Termination Rate Recommendation’).

8 European Commission Recommendation of 19 September 2005 on accounting separation and cost
accounting sys tems under t he regul atory framewor k for electronic communi cations (2005 /698/EC)
(the ‘2005 Accounting Separation and Cost Accounting Recommendation’).

% Commission notice on the definition of relevant market for the purposes of Community competition
law, (the ‘Relevant Market Definition Notice’), Official Journal C 372, 09/12/1997 P. 0005 - 0013.

20 Body of European Regul ators for Electronic Communications (BEREC) as established by Regulation
(EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing
the Body of European Regulators for Electronic Communications (BEREC) and the Office.

% Body of European Regulators for El ectronic Commu nications (BEREC) as established by Regulation
(EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009 establishing
the Body of European Regulators for Electronic Communications (BEREC) and the Office.
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of its draft measures on 12 October 2012** with the European Commission
providing comments® on 12 November 2012. A copy of the European
Commission’s comments is set out in Appendix C (the ‘European Commission
Comments’).

1.14 Insofar as the draft measures which are the subject of this Decision are
concerned* (definition of the Relevant MVCT Markets, SMP assessments and
designations and the imposition of remedies) the European Commission has fully
accepted ComReg’s position without comment.

1.15 To the extent that the European Commission has provided comments, these
relate to matters which are entirely the subject of the detail of the price control
obligations as set out in the Separate Pricing Consultation (and as separately
notified to the European Commission®) and now subsequently in the Separate
Pricing Decision.

1.16 ComReg has taken utmost account of the European Commission Comments
insofar as they related to matters which are the subject of this Decision and
ComReg does not see a reason to materially deviate in its final decision from the
draft measures that were notified to the European Commission.

Approach to finalising its review of the Relevant MVCT
Markets

1.17 ComReg, in reaching the conclusions set out in this Decision, has carefully
considered the views expressed in Respondents’ Submissions. In the sections
that follow, ComReg presents its analysis in the following general manner:

e Position set out in th e MVCT Consultation: Firstly, ComReg summarises
the key issues highlighted by ComReg in its analysis as set out in the MVCT
Consultation.

e Respondents’ Views: Secondly, ComReg highlights the key issues raised in
Respondents’ Submissions.

e ComReg’s Assessment of Respondents’ Views: Building on the analysis
set out in the MVCT Consultation, ComReg considers and presents its views

*2 Note that the draft me asures were notified on 11 October 2012 but were registered as bei ng
received by the European Commission on the 12 October 2012.

2 Note th at the E uropean Commi ssion’s Co mments relate to tw o se parate bu t near par allel
notifications by Com Reg. Firstly, a no tification registered under case reference IE/2012/1371 which
deals with th e draft measures that w ere th e subject of the MVCT Consultation and this Decision.
Secondly, a notification registered under case references IE/2012/1372 and IE/2012/1372 which deal
with the notification of pricing remedies draft me asures that were the subject of the Separate Price
Control Consultation (and the associated decision).

2 European Commission case reference IE/2012/1371.
% European Commission case references IE/2012/1372 and IE/2012/1373.
6 ComReg 12/124



Market Analysis: Mobile Voice Call Termination

on Respondents’ comments, where appropriate updating the presentation of
information and data to reflect to most up-to-date position.

e ComReg’s Position: Having regard top the consideration above, ComReg
presents its final position on issues, where appropriate.

1.18 The analysis and final views as set out in this Decision should also be read in
conjunction with the analysis set out in the MVCT Consultation. In this regard,
rather than repeating the detailed analysis in the MVCT Consultation, in a
number of places throughout this Decision ComReg cross references to it, as
appropriate.

1.19 As was the case in the MVCT Consultation®, in reaching the conclusions set out
in this Decision, ComReg has obtained qualitative and quantitative information
from Service Providers through a series of formal and informal information
requests, as well as meetings with industry participants. Further information has
also been provided to ComReg on foot of additional formal information requests®.
These statutory information requests are collectively referred to throughout this
Decision (unless identified individually) as the ‘Statutory Information
Requests’.

1.20 Information obtained from these abovementioned sources supplements
information which is also provided to ComReg in the performance of its regular
operations (e.g. for the Irish Communications Market Quarterly Key Data
Reports® (‘Quarterly K ey D ata R eport(s)’). ComReg has also reviewed, in
detail, the experience of regulating Relevant MVCT Markets in other jurisdictions
and has carefully analysed guidance available from the European Commission,
BEREC and other relevant commentators before arriving at its final views in this
Decision.

1.21 As noted in the MVCT Consultation, ComReg has also carried out market
research to inform its understanding of consumer and business
attitudes/behaviours in the retail mobile market, a copy of which was set out in
Appendix A of the MVCT Consultation® (the ‘2011 Market Research’). As noted
at that time, ComReg is mindful that surveys, while a useful practical means of
gathering information on consumers’ preferences/behaviours, need to be

% See paragraphs 1.21 and 4.8 of the MVCT Consultation. ComReg issued further information requests
to Service Providers pursuant to statutory information requests issued to service providers pursuant
its powers under section 13D of the Communications Regulation Acts 2002 to 2011 in November 2010,
July 2011 and October 2011.

% C omReg issued furt her information r equests to Service Pro viders pu rsuant t o its po wers und er
section 13D of the Communications Regulation Acts 2002 to 2011 in August 2012 (the ‘August 2012
Statutory Information Requests’).

% T he mo st recent publication of t he Irish Co mmunications M arket Quarterly Key Data Report is
ComReg Document 12/101, 13 September 2012, and covers the period Q2 2012.

s ee Appendix A o f theM VCT C onsultation whic h is available at
http://www.comreg.ie/ fileupload/publications/ComRegl246a.pdf.
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interpreted with care and the stated preferences of survey respondents can
overestimate what they will actually do in practice.

Structure of the Decision

1.22 The remainder of this Decision is structured as follows:

Section 2:

Section 3:

Section 4:

Section 5:

Section 6:

Section 7:

Section 8:

Section 9:

This section contains the executive summary of the key issues
and ComReg's ultimate approach for the regulation of the
Relevant MVCT Markets.

This section provides an updated overview of the main trends that
have occurred in the retail mobile market over the last four years.

This section provides an assessment of the structural and
behavioural characteristics in the retail mobile and other markets,
with a view to informing the subsequent definition and Significant
Market Power (SMP) analysis of the wholesale Relevant MVCT
Markets.

This section defines the wholesale Relevant MVCT Markets from
both a product and a geographic perspective.

This section assesses competition within each of the defined
Relevant MVCT Markets and identifies those MSPs operating
within such markets that hold a position of SMP.

This section sets out the main competition problems that could,
absent regulation, occur within the Relevant MVCT Markets, along
with the likely consequential impacts on competition and
consumers.

This section sets out regulatory remedies to address competition
problems, namely, in the form of obligations that are now imposed
on MSPs having SMP.

This section sets out ComReg’s consideration of the Regulatory
Impact Assessment (‘RIA’) of the approaches to regulation in the
Relevant MVCT Markets.

Section 10: This section sets out the next steps that will follow the publication

Appendix A:

Appendix B:

of this Decision.

This appendix sets out the legal and regulatory framework
underpinning ComReg’s analysis of the Relevant MVCT Markets.

This appendix contains a copy of a letter from the Competition
Authority setting out its Opinion that it is in agreement with
ComReg’s draft findings with respect to the definition of and
assessment of competition within the Relevant MVCT Markets.

8 ComReg 12/124
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Appendix C:

Appendix D:

Appendix E:

Appendix F:

Appendix G:

Appendix H:

Appendix I:

Appendix J:

Market Analysis: Mobile Voice Call Termination

This appendix sets out a copy of the European Commission’s
comments concerning ComReg’s notified draft measures with
respect to ComReg’s analysis of the Relevant MVCT Markets.

This appendix updates the retail trends set out in section 3 of the
MVCT Consultation which are also discussed in section 3 of this
Decision.

This section updates the non-exhaustive overview of the key
characteristics of retail price plans offered by MSPs and FSPs that
was presented in Appendix B of the MVCT Consultation.

In the context of the assessment of countervailing buyer power in
section 6, this appendix contains updated information with respect
to MSPs’ interconnection arrangements and the termination traffic
flows between such MSPs and MVCT purchasers.

This section provides an analysis of a range of criteria considered
other than those set out in section 6 of the MVCT Consultation and
this Decision when assessing whether and MSP has SMP.

This section sets out ComReg’s final RIA of the approaches to
regulation in the Relevant MVCT Markets, having considered
Respondents’ views in section 9 of this Decision.

This section sets out the final Decision Instrument which specifies,
in legal terms, the nature of the regulatory remedies to be imposed
and as discussed in section 8 of this Decision, having regard to
the market definition and competition assessment in sections 5
and 6.

This section contains a glossary of the most frequently used terms
within the Decision.

We have also noted earlier that this is a non-confidential version of the Decision.
Certain information within the Decision has been redacted for reasons of
confidentiality and commercial sensitivity, with such redactions indicated by the
symbol &£. Should an individual Service Provider wish to review its own redacted
information, it should make a request for such in writing to ComReg (to
jonathan.duggan@comreg.ie) and indicate the specific paragraph numbers within

which the redacted information being requested is contained. ComReg will

consider requests for redacted information and will, subject to the protection of
commercially sensitive and confidential information, respond accordingly.

9 ComReg 12/124
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2 Execu tive Summary
Overview

2.1

2.1

2.2

2.3

2.4

There are currently 8 mobile service providers (‘MSPs’) operating within the retail
mobile market, four of whom do so on the basis of having their own mobile
networks, with the remaining MSPs doing so on the basis of having commercially
negotiated Mobile Virtual Network Operator (‘MVNO’) access to other MSPs’
networks. Together, these MSPs provide mobile voice services to just over 4.9
million subscribers® in Ireland.

MSPs and fixed service providers (‘FSPs’) (together ‘Service Providers )
provide the ability for their subscribers to make calls to subscribers of other
Service Providers. Similarly, MSPs’ subscribers also expect to be able to receive
calls from subscribers of other Service Providers. To facilitate the ability for
subscribers to make and receive calls, at the wholesale level, one Service
Provider is responsible for originating calls whereas the other Service Provider
receiving the call is responsible for terminating it.

In the context of facilitating subscribers’ ability to make calls to mobiles, the
originating Service Provider, through commercial interconnection arrangements,
will pay a wholesale charge to the terminating MSP, known as a Mobile
Termination Rate (‘MTR’). This MTR is to allow the terminating MSP to recover
its relevant costs associated with the provision of the mobile voice call
termination (‘MVCT’) service, essentially being the terminating MSP’s completion
of the incoming leg of a call to its mobile subscriber.

ComReg is required to review certain electronic communications markets in order
to decide whether regulation is appropriate and, if so, what form such regulation
should take. The European Commission has established that the wholesale
MVCT market is susceptible to ex ante regulation and, having considered
Respondents’ views, this Decision presents ComReg’s position on its analysis of
the wholesale markets for the provision of MVCT on individual mobile networks
(the ‘Relevant MVCT Market(s)’).

Following previous analyses of Relevant MVCT Markets in Ireland in 2004/2005
and 2008, certain MSPs have been subject to wholesale regulation, notably
Hutchison 3G Ireland, Meteor, O2 and Vodafone. Other MSPs such as Blueface,
Postfone, TMI and Lycamobile (all of which are MVNOSs) have not, to date been
subject to regulation, Having regard to developments since those previous
reviews, ComReg has, following the publication of its MVCT Consultation, now
completed its analysis to assess whether regulation of MVCT provided by such
MSPs continues to be warranted and whether it needs to be extended, for the
first time, to other MVNO MSPs.

% As at Q2 2012.
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2.6

2.7

2.8

2.9

2.10
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Having considered these matters in the MVCT Consultation and further
considering the issues on foot of the receipt of Respondents’ Submissions, this
Decision sets out ComReg’s final views on the definition of the Relevant MVCT
Markets; identifies those MSPs that have significant market power (‘SMP’) in
such markets; identifies competition and consumer impacts that could arise as a
consequence of such an SMP position; and imposes proportionate regulatory
obligations on SMP MSPs in order to address these impacts.

ComReg’s position is that each of Hutchison 3G Ireland Limited, Meteor Mobile
Communications Limited, Telefénica Ireland Limited, Lycamobile Ireland Limited,
Tesco Mobile Ireland Limited and Vodafone Ireland Limited has SMP in the
Relevant MVCT Markets within which they operate (together the ‘SMP MSPs’).

Amongst the main competition problems arising in the Relevant MVCT Markets is
the ability for an SMP MSP, by virtue of its market power, to set its wholesale
MTRs above the competitive level. At the retail level, because of what is known
as the Calling Party Pays (‘CPP’) principle, the subscriber making the call to a
mobile subscriber bears the entire cost of the call, i.e. the subscriber receiving
the call does not pay for it. As MTRs feed into the retail costs of making ‘off-
network’ calls to mobiles (and potentially other services), whether from a fixed
line or mobile phone, they ultimately feed into retail prices charged by other
Service Providers for making ‘off-network’ calls to mobiles.

Because of the CPP principle, the subscriber receiving the call is not typically
sensitive to the MTR set by its MSP (as the MTR is paid for by the originating
Service Provider). This, coupled with above efficient cost MTRs can ultimately
lead to distortions in competition between MSPs or indeed between MSPs and
FSPs, as such above efficient cost MTRs effectively raise the costs (or reduce
the profitability) of rival Service Providers with whom the terminating MSP is, to a
greater or lesser extent, in competition.

Regulation within the Relevant MVCT Markets ultimately seeks to address these
pricing and other issues associated with the exercise of SMP by MSPs, for
example, by imposing price control obligations that seek to ensure MTRs are
reflective of efficient costs. In this regard, there has been much discussion across
Europe as to the appropriate economic and regulatory basis upon which National
Regulatory Authorities (NRAS), such as ComReg, should set MTRs. This resulted
in the 2009 publication by the European Commission of a recommendation on
the appropriate cost methodology to be employed by all NRAs when setting
termination rates, including MTRs (‘2009 Termination Rate Recommendation’).
ComReg is required to take utmost account of the 2009 Termination Rate
Recommendation in establishing its national approach with respect to MTR price
control obligations and, where it deviates from it, is required to provide the
reasoning for its position to the European Commission.

While ComReg is imposing specified obligations in detail in this Decision with
respect to access, transparency and non-discrimination remedies, it is, within this
Decision, imposing a price control obligation of cost orientation in principle. A
Separate Pricing Consultation issued in June 2012 which considered the type of
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cost orientation obligation that should be imposed. On foot of the consideration of
Respondents’ views to this Separate Pricing Consultation, a Separate Pricing
Decision has been issued which further specifies the detailed nature of the cost
orientation obligation now being imposed in this Decision, taking utmost account
of the European Commission’s 2009 Termination Rate Recommendation.

In view of the above overview, the main issues set out in this Decision, upon
which ComReg has now finalising its position, are further summarised below.

Definition of the Relevant MVCT Markets and Competition
Assessment

2.12

2.13

2.14

Prior to assessing whether a MSP has SMP, ComReg must first define the
wholesale Relevant MVCT Markets. In this regard, ComReg has, as a first step,
carried out an assessment of retail markets, principally to examine whether any
retail consumer behaviour, including whether effective retail substitutes for a call
to a mobile exist, is likely to constrain an MSP in setting its MTRs above the
competitive level. Similar to the retail market assessment, the subsequent
analysis of the Relevant MVCT Markets considers whether there are any
wholesale products or services which might be considered by a Service Provider
as an effective substitute for MVCT, taking account of demand-side and supply-
side considerations.

It is ComReg’s position, having considered Respondents’ views, that neither
retail nor wholesale constraints are likely to be effective in preventing a MSP who
supplies MVCT from setting its MTRs above the efficient level that would occur in
a competitive market outcome. As a consequence of this and having considered
a range of factors, including Respondents’ views, ComReg has defined six
separate national Relevant MVCT Markets, in particular, by reference to
characteristics related to the allocation to MSPs of mobile numbers (used by
subscribers and key to the routing of the final leg of an inbound call to a
subscriber’'s mobile) and the MSP’s ability to set the MTR.

Having regard to the proposed approach on market definition above, it is
ComReg'’s position that the following separate Relevant MVCT Markets exist:

e Wholesale MVCT supplied by Hutchison 3G Ireland Limited;

e Wholesale MVCT supplied by Lycamobile Ireland Limited:;

e Wholesale MVCT supplied by Meteor Mobile Communications Limited*;
e Wholesale MVCT supplied by Telefénica Ireland Limited*;

e Wholesale MVCT supplied by Tesco Mobile Ireland Limited;

31 Note that this includes MVCT supplied by Meteor Mobile Communications Limited for the purposes of
completing calls to Eircom’s ‘emobile’ subscribers.

%2 Note that this includes MVCT supplied by Telefénica Ireland Limited for the purposes of completing
calls to 02's ‘48’ subscribers.
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e Wholesale MVCT supplied by Vodafone Ireland Limited;

Given the definition of the Relevant MVCT Markets, it is ComReg’s position that
neither Postfone nor Blueface fall within the scope of a Relevant MVCT Market,
in particular, given they do not charge, nor do they currently have the ability, to
set an MTR. However, were they (or new entrant MSPs) to do so, then ComReg
considers that there is a strong case to be made that Postfone and Blueface (or a
new entrant) would each constitute a defined Relevant MVCT Market in their own
right.

Having considered Respondents’ views, ComReg has assessed whether each of
the MSPs operating within the above separate Relevant MVCT Markets has
SMP, that is, the ability to act, to an appreciable extent, independently of its
competitors, customers and consumers. Having considered existing competition,
the potential for competition to emerge over the medium term, along with other
factors (such MSPs’ MTR pricing behaviour and the strength of any Service
Provider's buyer power in its MVCT negotiations with MSPs), it is ComReg’s
position that each of the Relevant MVCT Markets is not effectively competitive.
Consequently, ComReg has designated each of the MSPs operating within each
Relevant MVCT Market as having Significant Market Power.

Imposition of Regulatory Obligations on MSPs with SMP

2.17

2.18

To mitigate identified potential competition problems that could arise from the
exercise of market power by SMP MSPs, ComReg has, following consideration
of Respondents’ views, imposed a range of proportionate ex ante regulatory
remedies, ultimately designed to ensure the development of effective competition
amongst Service Providers, to the ultimate benefit of consumers.

Furthermore, in order to promote regulatory certainty and predictability, and to
ensure a non-discriminatory approach to regulation, ComReg has considered it
justified to impose the same obligations on all SMP MSPs. In this regard,
amongst the obligations that ComReg has now imposed on SMP MSPs are:

Access Obli gations: the requirement to provide access to MVCT and
associated facilities, and to do so in a fair, reasonable and timely manner; the
requirement to negotiate in good faith with Service Providers requesting
access to MVCT,; the requirement not to withdraw access to facilities already
granted; the requirement to grant open access to technical interfaces,
protocols and other key technologies that are indispensable for the
interoperability of services or virtual network services.

Non-Discrimination Obligations: requirements to ensure that other Service
Providers being provided with MVCT are not treated differently, for example,
with respect to the level of MTRs charged, the quality of service provided and
the provision of information concerning MVCT.

Transparency Obli gations: requirements to publish a Reference
Interconnect Offer setting out the contractual terms and conditions and
technical basis upon which Service Providers can obtain access to MVCT
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and associated facilities; requirements to publish MTRs and provide
advanced notice of changes to them.

o Price Control: requirements that prices for access to MVCT and associated
facilities, including MTRs, are cost oriented, with the detailed nature of the
specific costing methodology to be adopted in light of the proposed cost
orientation obligation having been the subject of the Separate Pricing
Consultation, with a decision on this being published in parallel with this
Decision. i.e., we have imposed cost orientation in principle in this Decision
and this has been further specified through the Separate Pricing Decision.

2.19 ComReg has also given consideration to other potential obligations relating to
maintenance of cost accounting systems and separated accounts and considers
that such remedies are not warranted at this time having regard to proportionality
grounds and given that the remedies specified above should, if properly applied,
address the relevant competition and other concerns.

2.20 In Appendix I, ComReg has set out the Final Decision Instrument which sets out,
in legal terms, the various decisions now made in this MVCT Decision, including
the regulatory obligations that MSPs designated as having Significant Market
Power will have to comply with, once this Decision Instrument comes into effect®.

* The effective date is 28 days from the date of its publication and notification to each SMP Mobile
Service Provider.
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3 Retail Mobile Market Trends

3.1 In section 3 of the MVCT Consultation, ComReg described the main
developments in retail mobile markets since the previous analyses of the
wholesale MVCT markets and invited interested parties’ views on them. ComReg
considers below the responses to the issues raised and, as appropriate, sets out
it final position on such matters.

Position set out in the MVCT Consultation
Structure of the Retail Mobile Market

3.2 In the MVCT Consultation* ComReg examined the structure of the retail mobile
market, in particular noting that there are four mobile network operators®* (MNOS)
in Ireland, namely, Hutchison 3G Ireland Limited* (‘H3GI'), Meteor Mobile
Communications Limited* (‘Meteor’), Telefonica Ireland Limited*® (‘O2’) and
Vodafone Ireland Limited* (‘Vodafone’), each of which provide both prepay and
billpay retail mobile services (which include voice, SMS (text messaging) and
data services) to both business and consumer segments. It was noted that each
of these MNOs is:

o effectively providing national voice coverage® using 2G and/or 3G spectrum;

e directly interconnected with a number of other authorised undertakings;

e providing voice services to their customers using a Primary
Allocation/Reservation* of mobile nhumbers* allocated to them by ComReg,
commencing with the number range ‘08X YYYYYYY".

3.3 ComReg also noted that there are a number of mobile virtual network operators
(‘MVNOs'®) in Ireland which have entered into commercial wholesale network

% See paragraphs 3.2 to 3.14 of the MVCT Consultation.

35> By MNOs we refer to those mobile service providers which own and operate radio access networks
for the purpose of the provision of retail mobile phone and other services.

% See www.threeireland.ie.

%7 See www.meteor.ie. For the avoidance of doubt Meteor includes the ‘emobile’ brand.
% See www.02.ie. For the avoidance of doubt, O2 includes its brand ‘48",

% See www.vodafone.ie.

40 It was noted that in some cases, MSPs national coverage (in particular, H3GI and Meteor) has been
achieved through entering into national roaming agreements with other MNOs.

41 As defined under the National Numbering Conventions, Version 7.0, ComReg Document 11/17, as
may be amended from time to time. In summary it provides for the direct allocation or reservation of
numbers by ComReg to individual network operators, service providers or users.

42 A mobile n umber is d efined under th e National Nu mbering Co nventions (currently version 7.0,
ComReg Document 11/17) as “a number fro m the national numbering scheme commencing with the
network code 08X, where ‘X’ can represent any digital character 0-9, except 1”.
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access arrangements with MNOs which permit them to offer their own branded
retail mobile services to customers. Such MVNOs include Tesco Mobile Ireland
Limited* (“TMI') (providing both prepay and billpay retail mobile services),
Lycamobile* Ireland Limited (‘Lycamobile’) (providing a SIM* only service),
Postfone Limited” (‘Postfone’) (providing prepay retail mobile services) and
Blueface Limited® (‘Blueface’) (providing pre-pay and post-pay mobile services
to business customer segments).

3.4 These MVNOs either have a Primary Allocation/Reservation or a Secondary
Allocation/Reservation” of mobile numbers which are utilised in providing
services to their subscribers. The MVCT Consultation also noted* that the nature
of the MVNO arrangements differed in terms of the switching infrastructure and
interconnection arrangements employed and that TMI and Lycamobile were the
only MVNOs charging an MTR.

3.5 The retail market shares™ of the four main MNOs and TMI (the remaining
MVNOs’' market shares were too small to report) had, in the period Q1 2008 to
Q4 2011, remained relatively stable.

3.6  Lastly, it was noted that in the context of the analysis of the Relevant MVCT
Markets, and having regard to the underlying wholesale network and technical
arrangements between MSPs described in paragraphs 3.2 to 3.4 above, in
identifying the economic bottleneck associated with MVCT, it is important to
consider:

43 While it is unnecessary to precisely specify an MVNO definition for the purposes of this Decision, it is
useful to note that MVNO arrangements essentially involve a commercial arrangement with an MNO
through which the MNO provides call conveyance and other services to the MVNO over its radio access
network. The MVNO arrangement can be differentiated according to the nature and level of wholesale
network access provided by the host MNO to the MVNO.

* Tesco Mobile Ireland was established through a 50/50 joint venture between Tesco Ireland and 02
Ireland and it has an MVNO a rrangement with Liffey Telecom, a wholly owned subsidiary of O2. See
www.tescomobile.ie.

% Lycamobile has entered into an MVNO arrangement with O2.

% Subscriber Identity Module (‘SIM’) being the card inserted into a mobile phone and which contains
personal data of the phone user and other details necessary to support the mobile telephony service.

47 postfone has entered into an MVNO arrangement with Vodafone.

8 Blueface has entered into an ¢ ommercial arrangeme nt with X-Mobi lity Limited which is a M obile
Virtual Network Enabler (MVNE). X-Mobility, in turn has entered into an MVNO arrangement with H3GI
which allows it to have its wholesale traffic carried on H3GI's network.

49 This is known as a Secondary Allocation/Reservation within the meaning of the National Numbering
Conventions, Version 7.0, ComReg Document No. 11/17, as may be amended from time to time. In
summary it is the allocation or reservation of numbers to a down stream Und ertaking or t o an E nd-
User, by an Undertaking to whom a Primary Allocation/Reservation has already been made.

* See paragraphs 3.6 to 3.13 of the MVCT Consultation.

1 As measured by subscribers.
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the nature of the arrangements governing the control of the final routing of an
incoming call to a MSP’s subscribers; and

who sets/controls the MTR associated with the supply of the wholesale
MVCT service.

3.7 The questions above were further discussed in section 5 of the MVCT
Consultation (and are also discussed in section 5 of this Decision).

Behavioural trends in the Retail Mobile Market

3.8 In the MVCT Consultation®’, ComReg also set out what it considered were the
main behavioural trends which had occurred in the retail mobile market since the
conduct of the previous analyses of the mobile termination markets. In this
regard, the following was noted:

Growth in mo bile ph one su bscriptions: Mobile subscriptions (excluding
mobile broadband subscriptions), while having declined somewhat for a time,
at Q4 2011 had broadly returned to the same levels experienced at Q1 2008.
It was also noted that at Q4 2011 63% of mobile phone subscriptions were
prepaid having fallen from 72% in Q1 2008. Similarly, in Q4 2011 37% of
mobile phone subscriptions were billpay, having risen from 28% in Q1 2008.

Growth in us e of m obile voice services: The average number of minutes
of use (‘MoU’) by Irish mobile subscribers had grown by 10.8% in the period
Q1 2007 to Q4 2011, and stood at 251 minutes.

Mobile on-net and off-net traffic trends: All MSPs had seen an increase in
their on-net retail traffic between H2* 2007 and H2 2011, with a
corresponding decrease in off-net traffic over this period. It was noted that
the growth in on-net traffic for H3GIl and TMI had not been as significant in
comparison to other MSPs (Vodafone, Eircom Group Mobile and O2).

Switching Trends: The level of Mobile Number Portability (MNP), being the
process according to which subscribers can keep their mobile number when
switching MSP, showed that 453,098 numbers had been ported in 2011 and
was somewhat indicative of the level of switching in the retail mobile market.
However, the 2011 Market Research suggested that switching amongst
consumers and SMEs was somewhat lower than suggested by the MNP
figures and also suggested that such consumers/SMEs had been with their
current MSP for 3 or more years. Overall, this tended to suggest that
customer switching could be concentrated amongst a group of mobile
subscribers rather than the broader mobile subscriber base.

Retail P rice P lans: The MVCT Consultation noted that (based on an
analysis set out in Appendix B of the MVCT Consultation) the structure of

%2 See paragraphs 3.16 to 3.57 of the MVCT Consultation.

3 Throughout the MVCT Consultation and this Decision, ‘H’ refers to half year. For example, H1 refers
to the half year ending 30 June, whereas H2 refers to the half year ending 31 December.
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retail mobile price plans had changed somewhat since the previous reviews
of the MVCT markets, with the key trends including the widespread
emergence of features such as billpay plans’ inclusive minutes capable of
being used for calls to any network; the cost of off-net calls within prepay and
billpay plans tending not to vary by network called; and the prevalence of free
on-net calls amongst prepay and billpay plans. Features of fixed to mobile
price plans were also noted and included differential pricing for calls to fixed
and mobile networks; differential pricing depending on which mobile network
was being called; and evidence of some inclusion within fixed line call
bundles of inclusive (but low in number) minutes for calls to mobiles;

Other Developments: Other developments noted in the MVCT Consultation
included a decline in the overall volume of fixed line originated voice minutes
and an increase in volume of mobile originated voice minutes over the period
Q1 2007 to Q4 2011; a decline in fixed line ownership of around 6%,
potentially somewhat due to economic conditions which also may reflect the
decline in the volume of fixed line originated minutes; growth in smartphone
usage and associated applications. The future assignment of spectrum rights
of use in the 800MHz, 900MHz and 1800MHz spectrum bands through a
forthcoming auction were also highlighted and that this would likely facilitate
the development of advanced wireless technologies thereby enabling further
advanced mobile services/applications.

Having outlined the above structural and behavioural trends in the retail mobile
market, ComReg then asked* the following question.

Question 1. Do y ou a gree that the above ident ifies the m ain rel evant

developments in the retail mobile market since the previous
reviews of the Relevant MV CT Markets? Please explain the
reasons for your answer, clearl y i ndicating the relevant
paragraph numbers to which y our co mments refer, al ong
with all relevant factual evidence supporting your views.

Respondents’ Views

3.10 Of the eight responses received on this question, five Respo ndents agreed

3.11

(ALTO, H3GI, Eircom Group, O2, and Vodafone) with ComReg’s overview of the
main relevant developments in the retail market and, in some cases suggested
additional developments and/or supplemented the analysis of developments
already identified.

One Respondent disagree d (Elea Group) with one specific aspect of the
analysis, namely, the manner in which it suggested that ComReg had presented

* When accounting for growth in the subscribers to the telephony service provided by UPC on its cable

network.

%5 See Question 1 on page 35 of the MVCT Consultation.
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the analysis with respect to the decline in fixed line ownership®*. Two
Respondents did not express detai led views (Lycamobile and TMI), although
the latter indicated this should not be taken as acceptance or agreement with
ComReg'’s presentation of the issues. Given that it is a new entrant, Lycamobile
indicated that it is not in a position to identify the main developments in the retail
mobile market since the previous reviews of the Relevant MVCT markets.

Rather than commenting in detail on all of the main developments identified in
the MVCT Consultation, Respondents’ views primarily focussed on the issues
which can be generally captured under the broad themes identified below.

e Respondents’ comments on other developments which they considered
should have been noted; and

e Respondents’ comments on reasons for the decline in fixed line ownership;
A summary of the issues arising within these themes is set out below.

Other developments could have been noted

3.14

3.15

3.16

3.17

Three Respondents (ALTO, O2 and Vodafone), while agreeing that ComReg had
identified the main structural and behavioural trends in the retail market since the
previous reviews of the wholesale MVCT markets, also referred to other
developments that they considered could have been noted.

ALTO and O2 presented similar views and, while agreeing that the MVCT
Consultation provided a good overview of the main developments in the retail
mobile market, also referred to a number of other developments that could have
been noted, including

e the decline in mobile Average Revenue Per User (ARPU) over the period,
with the suggestion being that this was as a consequence of increasing
competition;

e the growth in the use of mobile data services and the decline in voice was
being driven by substitution from mobile voice services to VolP and/or the
substitution of voice calls with social media services (all of which are
dependent on data usage); and

e the investment challenge faced by the mobile sector given the upcoming
spectrum action process and the consequential need to support increased
data usage and the evolution to LTE products.

ALTO and O2 also encouraged ComReg to offer prospective views on the
evolution of the retail mobile market and to link those to the objectives of the
regulatory interventions imposed.

Vodafone referred to the growth in over the top SMS applications (such as
‘WhatsApp’ etc), as well as the increasing use of VoIP services and indicated that
further acceleration in the growth of such services in the short to medium term

* See paragraph 3.47 to 3.50 of the MVCT Consultation.
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could result in effective substitutes for MVCT becoming increasingly available (in
the context of these services placing an indirect constraint on the supply of
MVCT). In view of the potential for such developments, Vodafone urged ComReg
to undertake its next analysis of the Relevant MVCT Markets within 3 years of the
completion of the current analysis in order to ensure that regulation remained
appropriate. O2 also suggested that a VolP was an effective substitute for a call
to a mobile.

Vodafone, in agreeing that ComReg had identified the main trends in the mobile
market since the last review, noted that larger inclusive bundles, any network
voice and text offers and free on-net offers and add-ons have become ubiquitous
since the previous market review. Vodafone also considered that Eircom’s
participation in both the fixed and mobile market gives Eircom an advantage over
single technology players. This can be seen by its ability to offer larger inclusive
bundles of fixed to mobile calls as part of standard phone tariffs or broadband
bundles. It also permits Eircom to offer lower prices for calls to Meteor and
eMobile than to other MSPs, thereby maximising the internalisation of costs
associated with its fixed to mobile calls.

The decline in fixed-line ownership

3.19

3.20

3.21

Two Respondents (Elea Group and Eircom Group) commented on the discussion
in the MVCT Consultation regarding the decline in fixed line ownership and the
suggestion therein that this could be due to a number of reasons such as an
increase in the number of business failures, competition from other platforms and
the cut backs in personal expenditure habits.

The Elea Group considered that the decline in fixed line ownership could be due
to mobile and fixed services being substitutable and, therefore, in the same retail
product market. In suggesting this was the case, it had carried out an analysis
which, in its view, suggested a strong correlation between the decline in mobile
pricing and the decline in the volume of minutes of use on fixed networks.

Eircom Group suggested that, apart from the issues already identified in the
MVCT Consultation, above cost MTRs had also contributed to the decline in fixed
line ownership and fixed line originated minutes, principally by distorting
competition between FSPs and MSPs, as well as amongst larger and smaller
MSPs.

ComReg’s Assessment of Respondents’ Views

3.22

3.23

ComReg has updated the trends in the main developments originally presented
in section 3 of the MVCT Consultation, with this now set out in Appendix D of this
Decision (the ‘Updated Retail Trends Analysis’).

In general, apart from that which is noted below, the Updated Retail Trends
Analysis shows no major changes to those trends identified in the MVCT
Consultation, such that they would materially impact upon the analysis set out in
the MVCT Consultation or in this Decision. However, the following is noted:
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e Both H3GI and TMI have seen increases in the percentage of their on-net
traffic (with a corresponding reduction in off-net traffic).

3.24 In formulating its final view on the main developments that have occurred in the
retail mobile market (and other markets impacted by MVCT), ComReg considers
below the issues raised by Respondents, having regard to the Updated Retalil
Trends Analysis.

Other developments that should have been noted

ARPU Decline

3.25 ComReg has considered the comments by ALTO and O2 in paragraph 3.15
above and would note that ARPU is a function of both the price of mobile
services (which can include a range of mobile services provided) and the level of
usage of such mobile services. In the Quarterly Key Data Report* it was noted
that

“In Q2 2012 mobile APRU®*® was €29 per month, similar to last quarter
but down from €30 in Q2 2011. This decline is in line with a general
downward trend in ARPU across Western European countries. Based
on data from Analysys Mason’s Telecom Matrix for Western European
countries, monthly mobile ARPU fell by 4% in Q1 2012 compared to Q1
2011

3.26 However, it should be noted that the ComReg ARPU figures above includes
revenues associated with non-voice domestic voice services such as
international roaming and data services. However, in order to illustrate a
consistent, ‘voice-only’ ARPU trend (voice services are most relevant to MVCT
consumed and sold by MSPs given it is an input to the retail cost of a call),
ComReg uses data collected by the market intelligence company Analysys
Mason® which uses a different ARPU definition® than that employed in the
Quarterly Key Data Report above.

" See paragraph 4.6 of the Quarterly Key Data Report.

8 For the purpose of the Quarterly Key Data Report, ARPU is calculated by dividing the total service
revenue from sales to customers for the preceding 3 months by the mid-term installed base (sum of
the opening and closing customer bases for the quarterly period divided by two). Total service revenue
are revenues accru ing to net work o perators f rom traffic, sub scription and ac cess fees, ro aming,
interconnect, mobile data and related value-added services. Excludes handsets and other equipment
sales, business professional services (where possible), and e xtraordinary income. Data rev enues are
revenues from mobile data services as recognized by the carrier (i.e. excluding content pr ovider
revenue); voice service revenue includes network operators' revenue from subscription and access,
voice traffic and roaming- both inbound and outbound.

% http://www.analysysmason.com.

 Average revenue generated by voice services per user is calculated as the average total monthly
mobile voice service revenue (including interconnection charges) divided by average active subscribers
in the quarter. ARPU figures for the total market are weighted averages.
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In the eight year period shown in Figure 1 below (Q1 2004 — Q1 2012), ‘voice-
only’ ARPU for Irish consumers fell by 49%, yet Irish ‘voice-only’ ARPU is still
approximately 32% higher than the European average figure estimated by
Analysys Mason in its Telecoms Market Matrix database®.

Irish & European Average Active Subscriber Voice ARPU, 2004-2012
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Figure 1: Voice only ARPUs in Ireland and the European Average

Insofar as Irish voice services are concerned, as shown in Appendix D% in the
period Q1 2007 to Q2 2012, MoU by Irish mobile phone customers grew by
13.9%, and, at Q2 2012 stood at 255 minutes of usage per month.

ComReg considers that the decline in Irish ARPU figures (whether voice only or
broader ARPU) have been generally in line with European trends and is likely to
be due to a number of factors, including the decline in economic conditions in
Ireland (reduced consumer spending), lower priced mobile plans, increased sales
of bundled products (combining mobile with fixed calls and sometimes
broadband) and reductions in roaming and mobile termination rates, among
others.

Prospective views on the evolution of the retail mobile market

3.30

With regard to O2’'s comment that ComReg should offer prospective views on the
evolution of the retail mobile market and to link those to the objectives of the
regulatory interventions imposed, ComReg would note that the nature of MVCT is
such that it impacts not only the retail mobile market but also fixed markets, given

1 See www.analysysmason.com.

%2 See paragraph D.5 in Appendix D.
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that MVCT is an input to the cost base for retail charges for calls to mobiles from
both fixed line and mobile phones.

3.31 While it is difficult to be absolutely definitive about the effects of the impact of
wholesale regulatory interventions on retail markets (for example, the degree to
which and how MTR reductions are passed on by MVCT purchasers to their
subscribers is ultimately outside ComReg’s direct control as is the structure of
retail pricing plans), throughout the MVCT Consultation (and subsequently in this
Decision®®) ComReg has explained the reasons for its interventions in the
Relevant MVCT Markets and its expectation as to why they will benefit
competition and ultimately consumers.

3.32 This includes that by ensuring that MTRs are cost based, it thereby minimises the
possibility of competitive distortions occurring amongst MSPs (in particular larger
and smaller MSPs or those with asymmetric traffic flows) and between MSPs and
FSPs; ensuring consumer choices are not distorted between the consumption of
mobile and fixed calling services due to differences in the relative price of mobile
to mobile and fixed to mobile services (that are not reflective of underlying cost
differences). As has been acknowledged by some MSPs* to ComReg,
reductions in MTRs to date (as well as asymmetries in MTRs) have also
facilitated MSPs in offering any network price plans whereby the cost of calling a
particular mobile subscriber does not differ based on the called party’s MSP. The
MVCT Consultation Paper also acknowledged the relationship between retalil
pricing structures and MTRs.

Investment challenge faced by MSPs

3.33 With regard to ALTO’s and O2’s similar comments regarding the investment
challenge faced by the mobile sector, ComReg would note that this was
acknowledged in the MVCT Consultation® in the discussion on the auction of the
800MHz, 900MHz and 1800MHz radio spectrum bands and how this would
facilitate the deployment of advanced wireless technologies (which would have to
be rolled-out by MSPs).

3.34 ComReg collects data from most MSPs annually regarding their investments®.
On average, over the last three years, the four MNOs (H3GI, Meteor, O2 and

83 See section 7 of this Decision.

M SPs’ responses to Statutor y Information Requests and Res pondents’ Submissions to the MVCT
Consultation.

%5 See paragraph 3.57 of the MVCT Consultation.

® Inv estments for this p urpose are defined as* Total va lue of t angible investments b y m obile
operators is defined as the total gross in vestment during the preceding yeari.e. over the last 12
months, (in national currency, in millions) in tangible assets in mobile telecommunication networks
(excluding licences) u ndertaken by mobile o perators in the Irish market, i.e. investments acquiring
property (land and building) and plant (e.g. s witching eq uipment, t ransmission eq uipment, office
machinery and motor vehicles).”
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Vodafone) combined have invested approximately® [ ] million annually.
This peaked in 2010 with a combined value of tangible Iinvestments worth
[3<#b million, up [§<-] on the previous year. In 2011 investment levels
dropped back to those seen in 2009 with the four MNOs combined investing
approximately [ ] million. Such investments primarily relate to that which is

necessary to support MSPs retail services.

In considering the appropriate form of ex ante regulation on a forward-looking
basis, in the MVCT Consultation®® and this Decision ComReg has, in line with its
statutory objectives under the Communications regulation Acts 2002 to 2011,
considered the promotion of competition and investment in the communications
sector as a whole, i.e., in both the fixed and mobile markets, as well the
furtherance of the internal market objectives, and the protection of the interests of
all users of electronic communications services (both fixed and mobile). As noted
in the MVCT Consultation, ComReg indicated that it would further factor in
investment impacts in the context of the specification of the detailed nature of the
cost-orientation obligation, a matter which was subsequently considered in the
Separate Pricing Consultation and the Separate Pricing Decision.

VoIP Services as a substitute for a call to a mobile

3.36

ComReg notes Vodafone’s and O2’s comments on this issue. Whether VolP and
social media services are an effective substitute for a call to a mobile is
discussed in section 4% of this Decision. For the reasons set out therein, within
the period considered for this market analysis, ComReg does not consider that a
VolIP to VolIP call or the use of social media services are or would be an effective
demand side substitute for a call to a mobile or that it would place an indirect
constraint on a Hypothetical Monopolist (HM) supplier of MVCT such that it would
prevent it from increasing its MTR by a small but significant amount above the
level that would pertain in a competitive market outcome.

The decline in fixed line ownership

Fixed and mobile services are substitutes

3.37

In relation to the comments made by Elea Group at paragraph 3.20 above,
ComReg does not consider that fixed line and mobile services are in the same
market. As noted in the MVCT Consultation™ and later in this Decision™, there
may be some substitutability between these services but this is not likely to make

®” Based on figures supplied by MSPs to ComReg on an annual basis (as part of their submissions to
ComReg’s Quarterly Key Data Report).

% See sections 7 to 9 of the MVCT Consultation dealing with competition problems, remedies and the
Regulatory Impact Assessment of C omReg’s proposed appr oach. W ithin t hese sect ions, ComR eg
considered the impact of regulation on a range of parameters, including investment, competition and
consumers.

% See paragraphs 4.117 to 4.120 of this Decision.
" See paragraphs 4.141 to 4.146 of the MVCT Consultation.

™ See paragraph 4.150 of this Decision.
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them sufficiently close substitutes. In this regard, ComReg highlighted that the
functional product characteristics of fixed and mobile services are notably
different, including with respect to mobility and the benefits this brings in terms of
consumers’ likely desire for immediacy of contact. i.e., a mobile subscriber is
contactable irrespective of its location whereas a fixed line subscriber is only
contactable when at a premises.

3.38 Market research conducted for the fixed voice call termination (FVCT) market
analysis (the ‘FVCT Market Research’’?) also revealed that most survey
respondents with a fixed phone believe fixed voice charges are lower than
charges for calls from mobile phones for most call categories”™. The FVCT Market
Research also demonstrated™ a preference amongst survey respondents for F2F
and M2M communications respectively™. i.e., fixed line phones tend to be used
predominantly to call other fixed subscribers, whereas mobile phones are used to
predominantly contact other mobile subscribers. For those categories of calls
which were made from their home, survey respondents were asked”™ what their
preferred telecommunications service (fixed line of mobile) would be for making
each call type. 77% and 80% of survey respondents indicated their preference for
using their fixed voice service for calling other local and national fixed numbers
respectively. Whereas, 78% of survey respondents indicated a preference for
using a mobile phone for calling other on-net mobile numbers, while 62%
indicated a preference for using a mobile phone for calling off-net mobile
numbers. These survey results are informative in that they suggest that
consumers use their fixed line and mobile phones for different calling purposes.

3.39 ComReg would also note that in its ongoing analysis of the retail narrowband
access market” it has set out the preliminary view that, having considered
relevant demand-side factors including functionality, price and consumer usage,
as well as relevant supply-side factors, ComReg's preliminary view is that mobile
access is not a sufficiently effective substitute for fixed voice access.

3.40 In relation to the correlation analysis conducted by Elea Group, ComReg would
note that if fixed and mobile services were to be close substitutes, the price of
one product (say fixed) should constrain the price of another product (say mobile)

72 Market Research prepared by The Research Perspective Ltd. on behalf of Com Reg, August 2012
http://www.comreg.ie/ fileupload/publications/ComReg1296a.pdf.

3 See slide 36 of the FVCT Market Research.
" See slide 25 of the FVCT Market Research.

7> According to the FVCT Market Research, “Consumers exhibit clear selection of mobile-to-mobile and
fixed line-to fixed line calls over mobile-to-fixed and fixed-to-mobile.”

8 See slide 26 of the FVCT Market Research

" Market Review — Retail Access to the Public Telephone Network at a Fixe d Location for Residential
and Non Residential Customers, ComReg D ocument 12/117, October 2012. See paragraphs 4.169 to
4.202.
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and vice versa. Thus, in theory, the prices of both services prices should move
together. However, this does not appear to have been the case with fixed and
mobile prices. As mobile prices were decreasing, the prices of fixed calls were
stable or even increasing. Indeed, based on monthly data provided to ComReg
by the Central Statistics Office™, since 2003 the mobile telephony element of the
Consumer Price Index has fallen by [ | while the fixed telephony element
of the Consumer Price Index has increased by [ 1”°. Similarly with
quantities, as fixed line originated traffic was decreasing, mobile traffic was
increasing. This traffic trend is observed in Figure D which illustrates the 79%
growth in the volume of mobile voice traffic between 2006 and 2012 and the
decline of fixed voice traffic volumes of 43% over the same period®*. Presumably,
this is why Elea Group used inverse quantities for mobile minutes.

ComReg would also note that the mobile ARPU and Average Revenue Per
Minute (ARPM) figures used® by the Elea Group (which it uses throughout in its
price-minute volume correlation analysis) include revenues which are not directly
associated with mobile voice telephony services®” and are based on revenues
which would include revenues from data services, international roaming etc..

Above cost MTRs had led to the decline in fixed line services

3.42

3.43

In paragraph 3.21 above, it was noted that Eircom Group suggested that above
cost MTRs had contributed to the decline in fixed line ownership by distorting
competition between FSPs and MSPs.

As was noted in the MVCT Consultation®®, ComReg has recognised that above
cost MTRs can give rise to distortion in and distributive effects on consumers’
use of mobile and fixed services, and in how such services are used in calling
mobile subscribers. ComReg notes Eircom Group’s views, and while above cost
MTRs are likely to be one of a number of contributory factors leading to the
decline in fixed line ownership, as set out in the MVCT Consultation, it is also
likely to be as a result of a combination of other factors such as an increase in
competition from other platforms (such as UPC) and fixed line disconnections
due to business failures. As was noted in the MVCT Consultation*, the decline in
fixed line ownership may also somewhat explain the fall in the volume of fixed
line originated voice minutes to mobiles and other domestic fixed lines.

78 http://www.cso.ie/en/index.html. These figures show a range (i.e. difference between the decline of

mobile prices and the increase in fixed telephony prices) of greater than 25%.

™ Figures correct as at period ending August 2012.

8 C omReg p resumes t his is why E lea G roup us ed in verse q uantities for m obile m inutes in its
Submission (see Table 1 of Elea Submission).

81 See Table 1 to Table 3 and Appendix 1 of the Elea Submission.

8 See discussion at paragraph 3.26 above.

8 See, for example, paragraphs 7.25 to 7.28 of the MVCT Consultation Paper.
8 See paragraph 3.50 of the MVCT Consultation.
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ComReg’s Position

3.44

3.45

In the MVCT Consultation ComReg’s set out its preliminary views on the main
structural and behavioural trends that have occurred in the retail mobile market
(and fixed line markets) since the previous reviews of the MVCT markets. Having
considered Respondents’ views in paragraphs 3.22 to 3.43, ComReg considers
that its presentation and analysis of such developments (coupled with the
additional analysis in this Decision) and their relevance to the subsequent
analysis of the Relevant MVCT Markets remains valid.

For the avoidance of doubt, it is ComReg’s view that VolIP is not likely to be an
effective substitute for a call to a mobile or that fixed and mobile telephony
services are likely to be sufficiently substitutable such that they would form part of
the same retail product market. However, given comments were raised by
Respondents in response to the issues set out in Section 3 of the MVCT
Consultation these are addressed here. However, as such matters are discussed
later in this Decision, ComReg does not conclude on these issues in this section.
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4 Assessment of the Retail Market
Overview

4.1 In section 4 of the MVCT Consultation ComReg described some of the main
structural and behavioural characteristics in the retail mobile market, with a view
to informing the subsequent definition and SMP analysis of each of the wholesale
Relevant MVCT Markets. ComReg briefly describes below the position set out in
the MVCT Consultation and then goes on to consider Respondents’ views before
setting out its position on such matters.

4.2 The MVCT Consultation noted® that while the objective is to define and analyse
competition within the wholesale Relevant MVCT Markets, given wholesale
demand for MCVT is largely derived from retail demand associated with the
ability to make calls to mobile subscribers, it is necessary to consider the
dynamics of the retail market and whether and how these dynamics impact at the
wholesale level. In particular, it is necessary to consider whether any effective
demand-side and supply-side substitutes exist (at both the retail and wholesale
level as appropriate) such that they would directly or indirectly constrain the
MTR/price setting behaviour of a hypothetical monopolist®* (‘HM’) supplier of
MVCT. In this regard, ComReg considered whether any effective retail demand-
side side substitutes exist such that they might effectively constrain MVCT pricing
behaviour at the wholesale level.

4.3 In setting out its analysis and views on consumer behaviour, ComReg noted that
it had relied on data from a number of sources, including attitudinal surveys of
retail consumer and SME users of mobile services; information provided by
Service Providers in response to detailed statutory information requests®”
information provided to ComReg in subsequent follow-up correspondence and
discussions in relation to statutory information requests; information provided to
ComReg by Service Providers for the purpose of ComReg’s publication of its Key
Quarterly Data Reports; and other information in the public domain.

4.4 To inform its consideration of the retail consumer impacts on the wholesale
Relevant MVCT Markets, ComReg also commissioned The Research

% See paragraph 42 and 5.3 of the MVCT Consultation.

86 This is assessed through what is known as the Small but Significant Non-transitory Increase in Price
(SSNIP) test and pro vides a conc eptual framework within which to identify the existence of close
substitutes. The SSNIP test examines whether, in response to a permanent price increase in the range
of 5% to 10% by a hy pothetical monopolist (HM) of a gi ven product set, su fficient customers w ould
switch to readily available alternative substitute products such that it would render the price increase
unprofitable. If the level of switching to alternative products is sufficient to render the price increase
unprofitable (say because of the resulting loss of sales) then the alternative products are included in
the relevant product market.

87 ComReg issued a series of information requests to Service Providers pursuant to its powers under
section 13D of the Communications Regulation Acts 2002 to 20 11. Such requests were issued in
November 2010, July 2011 and October 2011.
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Perspective® to carry out two separate pieces of research in the lIrish retall
mobile market. The research field work took place in March/April 2011 (the ‘2011
Market Research’) with the results being presented to ComReg in June 2011.
These were set out in Appendix A of the MVCT Consultation.

4.5 The MVCT Consultation then considered the following two issues, namely,

e What factors are likely to affect the impact of retail consumer behaviour in
Relevant MVCT Markets?; and

e What is the likely impact of retail consumer behaviour on the Relevant MVCT
Markets?

4.6 ComReg's preliminary views on the above issues, as set out in the MVCT
Consultation, are summarised below, along with Respondents’ views on this.
ComReg then goes on to set out its consideration of these views before then
setting out its final position.

Factors affecting the impact of retail consumer behaviour
in Relevant MVCT Markets

Position set out in the MVCT Consultation

4.7 In the MVCT Consultation®* ComReg identified a range of factors which were
likely to affect how retail consumer behaviour might impact on the Relevant
MVCT Market(s). These factors were particularly discussed in the context of the
degree to which calling parties and called parties would

e be responsive to changes in retail prices which stem from small but
significant increases in wholesale MTRs (set by the terminating MSP of the
called party); and

e the degree to which any resultant changes in consumer behaviour might
impact on the ability of a HM supplier of MVCT to sustain such increases in
MTRs.

i.e., those factors which are likely to affect retail demand-side substitution.
4.8 These factors included:

e Calling Party Pay s ( ‘CPP’) Principle*: In the presence of the CPP
Principle®’, given MTRs are reflected in call charges it is the calling party and
not the called party (of the terminating MSP) that is mainly impacted by
changes in MTRs®*. The subscribers of the terminating MSP (i.e. the called

88 See www.theresearchperspective.com
8 See paragraphs 4.9 to 4.89 of the MVCT Consultation.
% See paragraphs 4.14 to 4.23 of the MVCT Consultation.

> The CPP principle effective means that it is the party making the call (rather than the receiving
party) that pays for the entire cost of the call.

2 Although, the called party could also be impacted if it results in fewer people calling them.
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parties) have no direct visibility of MTRs and are unlikely, therefore, to react
significantly to changes in such MTRs. Given the strong likelihood of an
absence of direct MTR price signals to called party subscribers (of the
terminating MSP), ComReg’s preliminary view was that this would likely
impact the ability and the degree to which the terminating MSP can profitably
sustain an increase its MTRs above the competitive level. This was because
the impact of any increase in wholesale MTRs (subject to the degree to
which it is being passed through into retail prices) is felt by the subscriber of
the originating Service Provider (i.e. the Calling Party) and not the called
party. However it was noted that calling party subscribers could, depending
on a number of factors, react to MTR driven retail price increases in a
number of ways. For example, substitution to an alternative means of
communication etc.).

e Mobile Pricing Structures®: The MVCT Consultation noted that the ability
for calling parties to react to retail price increases resulting from an increase
in MTRs by particular MSPs will likely be influenced by retail pricing
structures, including factors such as specific or unlimited amounts of minutes
being included in individual subscribers’ price plans; free or reduced rate on-
net calling; the absence of any price distinctions for calling off-net mobiles or
fixed lines; the cost of calls for both prepay and billpay customers not tending
to vary based on the time of day called; and there being differences in the
cost of calling a mobile from a fixed line based on the identity of the called
party’s MSP.

e Levels of Network Awareness®: The MVCT Consultation noted that in
order to be able to react to retail price increases stemming from an increase
in MTRs (say by reducing consumption or switching to alternative forms of
communication), the called party would need to be able to identify the called
party’s MSP (which levies the MTR). The called party, if it was concerned
about the cost to the calling party, could also react to increases in MTRs by
its MSP were it able to identify the calling party’s MSP. Having regard to the
2011 Market Research and the existence of Mobile Number Portability
(MNP)*, ComReg’s preliminary view was that both consumers and SMEs
tended to have relatively low levels of awareness of the calling party’s MSP
and the called party’s MSP.

e Awareness of cost®: The MVCT Consultation noted that in order for the
calling party to be in a position to react to changes in the retail price for calls
to subscribers on specific mobile networks or to react to those retail price

% See paragraphs 4.24 to 4.29 of the MVCT Consultation.
% See paragraphs 4.30 to 4.52 of the MVCT Consultation.

% MNP is the facility that allows consumers to re tain t heir entire mo bile number when they switch
MSP.

% See paragraphs 4.53 to 4.62 of the MVCT Consultation.
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increases stemming from an increase in wholesale MTRs, they would also
need to be aware of the retail call costs, including the costs associated with
making an off-net call to subscriber of a particular MSP (who levies the
MTR). Having regard to the 2011 Market Research and other identified
factors, ComReg’s preliminary view was that there were likely to be low
general levels of awareness of the cost of making calls amongst both
consumers and SMEs. It was considered that the low level of awareness of
cost, rather than suggesting cost is not important to consumers/SMEs, may
be somewhat related to retail mobile call pricing structures as, in
circumstances where prices for on-net and/or off-net calls tended not to differ
(or are free) or vary by time of day, it may lessen the degree of importance
that consumers attach to call cost awareness. It also appeared to ComReg
that consumers and SMEs had a general level of awareness of the
differences in cost in making on-net and off-net calls from their mobiles, as
well as the cost of making calls from their fixed line phones to mobiles and
other landlines.

Sensitivity to Cost’: The MVCT Consultation noted that while cost of
making calls is likely to be one of the most important factors for subscribers
when selecting an MSP, subscriber sensitivities to cost will undoubtedly differ
based on individual preferences, calling patterns and the costs arising under
particular retail price plans. Subscriber sensitivities to cost may also differ
across time. It was noted that in order for the called party or the calling party
to be in a position to react to any retail price increases generally or from any
retail price increases stemming from the pass through of a wholesale SSNIP
in MVCT by a particular MSP to subscribers, consumers/SMEs would need
to be aware of the retail call costs, be aware of the called party’s or calling
party’s MSP (as appropriate) and be sufficiently concerned about cost such
that it warrants some change in behaviour. Having regard to the 2011 Market
Research, ComReg’s preliminary view was that consumers and SMEs were
least concerned about the cost of on-net mobile calls, and most concerned
about the cost of calling international and premium rate numbers. ComReg’s
preliminary view was that consumers and SMEs have low levels of concern
for the cost faced by the calling party and that the level of any consequential
behavioural change in the treatment of such calls is not likely to be
significant.

Having identified and assessed the above behaviours and characteristics,
ComReg asked® the following questions.

" See paragraphs 4.63 to 4.89 of the MVCT Consultation.
% See Questions 2 and 3 on page 63 of the MVCT Consultation.
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Question 2.

Question 3.

Do you agreetha tComRe g has i dentified the retail
consumer/SME behaviours and retail market characteristics
that are most relevant to the analy sis of the Relevant M VCT
Markets? Please explain the reasons for your answer, clearly
indicating the rel evant paragraph numbe rs to which y our
comments refer, along with all re levant factual evidence
supporting your views.

Doy ou a gree with ComReg’s preliminary assessment of
these ret ail c onsumer behaviours andre tail mark et
characteristics i n terms of their potential to impact the
Relevant MVCT Markets? Pl ease explain the reasons for
your ans wer, cl early i ndicating the relevant paragraph

numbers to which y our comm ents refer, along with all
relevant factual evidence supporting your views.

Respondents’ Views on Relevant Consumer Behaviours and Market

Characteristics

4.10 Given the overlap of issues raised by Respondents with respect to Question 2
and Question 3 above®, ComReg has presented the main views of Respondents’
on these issues together, in particular:

In paragraphs 4.11 to 4.24 below we summarise Respondents’ views on
whether ComReg had identified the retail consumer/SME behaviours and
retail market characteristics that are most relevant to the analysis of the
Relevant MVCT Markets; and

In paragraphs 4.25 to 4.38 below we summarise Respondents’ views on
whether they agreed with ComReg'’s preliminary assessment of these retail
consumer behaviours and retail market characteristics in terms of their
potential to impact the Relevant MVCT Markets.

Whether the relevant retail consumer/SME behaviours and retail market

characteristics had been identified

4.11 Seven Respondents expressed views' on whether ComReg had identified the
most relevant retail consumer/SME behaviours and retail market characteristics
that are of most relevance to the analysis of the MVCT Market (Question 2
above). Six Respondents broadly agreed (ALTO, H3GI, Lycamobile, Eircom
Group, 02, and Vodafone) with ComReg’s analysis while one Respon dent
disagreed (TMI). In some cases, Respondents suggested other behaviours and
characteristics and/or supplemented the analysis presented by ComReg.

% See paragraph 4.9 above.

10 Other than Q uestion 1 (in section 3), El ea Gro up did not comment on any of the remaining
questions in the MVCT Consultation.
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Respondents’ views primarily focussed on the issues which can be generally
captured under the broad themes identified below.

e |Issues related to ComReg’s approach to identifying the retail consumer/SME
behaviours and retail market characteristics that are most relevant to the
analysis of the Relevant MVCT Markets; and

e Various issues concerning the assessment of network awareness, cost
awareness and cost sensitivity; and

e Suggestions that ComReg had failed to adequately define the retail market;
and

e Additional issues not directly relevant to the assessment of the Retail Market.
Respondents’ views under the above themes are summarised below.

Approach to identifying relevant retail consumer behaviours and market

characteristics

4.14

4.15

4.16

Two Respondents raised issues with ComReg’s approach to identifying the retail
consumer/SME behaviours and retail market characteristics that are most
relevant to the analysis of the Relevant MVCT Markets.

02, while broadly agreeing with the retail consumer/SME behaviours and retail
market characteristics identified, noted that the CPP principle was an important
factor in the analysis of the Relevant MVCT Markets and in determining that call
termination is a bottleneck. However, it stated that ComReg should have
examined what the impact of retail behaviour might have been in circumstances
where alternative pricing approaches such as wholesale ‘Bill and Keep’ (B&K)™*
arrangements and retail ‘called party pays’ arrangements were to be in place.

ALTO and O2 also agreed that low awareness of the mobile network called was
a direct consequence of mobile number portability (MNP). However, they
individually expressed the view that, given mobile number portability arose as a
consequence of a regulatory decision, it would have been more appropriate for
ComReg to have effectively discounted actual or potential existence of MNP in
assessing network awareness and its impact in defining the Relevant MVCT
Markets.

Network Awareness, Cost Awareness and Cost Sensitivity

4.17

4.18

4 Respondents commented (with varying degrees of detail) on retail consumers’
network awareness, cost awareness and cost sensitivity issues and the impact of
these on the definition of the Relevant MVCT Markets.

Eircom Group agreed that ComReg had identified the retail consumer/SME
behaviours and retail market characteristics that are most relevant to the analysis
of the Relevant MVCT Markets, in particular that the CPP principle creates a

191 ynder a B&K arrangement call termination rates are effectively set to zero, with originating Service
Providers not having to may the terminating Service Provider for call termination services.
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disjoin between the MSP (and its subscriber) levying the MTR and the subscriber
of the Service Provider paying the MTR. Eircom Group also agreed that the most
relevant market characteristics were identified and that none of the identified
alternatives to calling a mobile phone were likely to be effective substitutes.
Eircom Group also stated that VolP may have the potential to develop into an
effective substitute for a circuit switched voice call but consumer demand for
such services is likely to be suppressed by the presence of any-network price
plans.

Lycamobile, while agreeing with the analysis in the MVCT Consultation, noted
that it offered a pre-paid SIM only retail proposition and that its typical customer
seeks to make outbound international calls and messages. In view of this and
contrary to ComReg'’s preliminary view in the MVCT Consultation, Lycamobile
considered that its subscribers typically have a high level of network awareness,
cost awareness and cost sensitivity when making an international call. In case of
national calls, Lycamobile considered that its subscriber base had a high to
medium level of cost awareness and cost sensitivity and high network awareness
due to Lycamobile on-net promotions.

02 noted that the consumer behaviours identified in the MVCT consultation were
not unexpected and had been evident in previous studies in other markets,
reports and research published by ComReg. It therefore questioned the benefit of
undertaking the 2011 Market Research, including on cost grounds. O2 also noted
that low awareness of the cost of individual calls is not unexpected given its view
that consumers are more concerned with overall monthly costs. It also noted that
such low awareness was despite a range of information being available on
operator websites, monthly bills and ComReg websites.

Vodafone considered that most retail mobile subscribers are highly sensitive to
the cost of making calls, particularly in minimising expenditure while maximising
the economic value of their retail packages. It noted that its own market research
shows that the cost of calls is the number one reason why customers leave their
network. It further suggested that price sensitivities can differ amongst billpay and
prepay consumers, as well as between on-net and off-net calls (including to
landlines), all of which influence a subscriber’'s choice of price plan. Vodafone
also agreed that retail mobile subscribers do not appear to be highly sensitive to
the costs faced by people when calling them. However, it noted that this may not
be the case for subscribers that are part of the same interest of closed user
group (e.g. family or friends) who, by extension, may implicitly consider the cost
faced by the calling party.

Vodafone also agreed that retail mobile subscribers do not appear to be highly
sensitive to the costs faced by people when calling them. However, it noted that
this may not be the case for subscribers that are part of the same interest of
closed user group (e.g. family or friends) who, by extension, may implicitly
consider the cost faced by the calling party.
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ComReg’s alleged failure to adequately define the retail market

4.23

TMI did not specifically comment on the behaviours and characteristics identified
in the MVCT Consultation. However, TMI considered that the MVCT Consultation
had failed to consider other relevant factors, although its comments were
principally directed at an alleged failure by ComReg to adequately define the
retail market and the purported consequences on consumers and competition
arising from TMI potentially being designated as having SMP in the Relevant
MVCT Market and the imposition of regulatory obligations upon them. It further
highlighted the risk that recent or small incumbents would be forced to exit the
market, while potential new entrants could be deterred from entry or expansion.
TMI suggested that ComReg had not correctly defined the retail market.

Additional Issues not of direct relevance to assessment of the retail market

4.24

The Eircom Group also highlighted SMS termination market issues based on its
experience in seeking to negotiate lower SMS termination rates with other MSPs.
It considered, therefore, that SMS termination exhibited many of the competition
problems and consumer impacts identified in the Relevant MVCT Markets and
urged ComReg to review this wholesale market.

Whether ComReq’s assessment of the potential for certain retail consumer

behaviours and retail market characteristics to impact on the Relevant

MVCT Markets is agreeable

4.25

4.26

4.27

4.28

In paragraphs 4.11 to 4.24 above, we set out Respondents’ views on whether
ComReg had identified the retail consumer/SME behaviours and retail market
characteristics that are most relevant to the analysis of the Relevant MVCT
Markets. We now set out below the views of Respondents as to whether they
agreed with ComReg’s assessment of the potential for such
behaviours/characteristics to impact on the Relevant MVCT Markets.

Seven Respondents expressed views on ComReg’s preliminary assessment of
the potential for the identified retail consumer behaviours and retail market
characteristics to impact the Relevant MVCT Markets. Four Respon dents
broadly agreed or did n ot disagree (ALTO, Eircom Group, O2, and Vodafone)
with ComReg’s preliminary assessment, in some cases, suggesting additional
developments and/or supplemented the analysis presented by ComReg.

One Respondent parti ally agreed (Lycamobile) with ComReg’s preliminary
assessment but, in referring to the particular circumstances of its typical retail
subscriber base, Lycamobile noted that its subscribers generally had a high
propensity to make calls to international destinations, were aware of the network
being called, were aware of the cost of making such calls and were sensitive to
the cost of calling.

Two Respondents disagreed (H3GlI and TMI) with ComReg’s preliminary
assessment. H3GI considered that ComReg’s analysis had relied too significantly
on the 2011 Market Research and it did not provide a sound basis for regulation
over the next two to three years. H3GI also indicated that it would expect
ComReg to conduct further surveys to ensure the survey results were
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representative. TMI did not specifically comment on ComReg’s assessment of
these retail consumer behaviours and retail market characteristics in terms of
their potential to impact the Relevant MVCT Markets, but repeated its views as
expressed in relation to the previous Question 2, which were principally directed
at an alleged failure by ComReg to adequately define the retail market and the
purported consequences on consumers and competition arising from the
potential designation of TMI with SMP and the imposition of regulatory
obligations upon them.

Respondents’ views on Question 3 primarily focussed on issues which can be
generally captured under the broad themes identified below.

e |[ssues related to network awareness, mobile pricing structures and cost
sensitivity;

e The robustness of the 2011 Market Research and ComReg’s reliance on it;
and

e Suggestions that ComReg had failed to adequately define the retail market;
Respondents’ views expressed under the above themes are summarised below.

Network awareness, mobile pricing structures and cost sensitivity

4.31

4.32

4.33

4.34

Five Respondents (Eircom Group, Lycamobile, O2 and Vodafone) provided
comments on issues related to network awareness, mobile pricing structures and
cost sensitivity.

Eircom Group made a number of comments, although it agreed with ComReg’s
overall analysis. As regards price, it indicated that the fact that most price plans
do not differentiate between calls to fixed lines and calls to mobiles means that
any cost difference is masked. It also noted that given the prevalence of any
network price plans and the fact that even if the entire increase in wholesale
MTRs (in the context of a SSNIP) were passed through to the retail price, it would
represent a very small percentage of the retail price increase, and Eircom Group
do not consider any effect on retail consumer behaviour to be sufficient to make
such a price increase unprofitable for the terminating MSP.

Eircom also noted that since 2007, the regulatory environment has facilitated the
emergence of common off-net price plans by reducing the MTR input cost.
However the economics of supporting such tariffs continue to be challenging for
smaller MSPs with market shares in the region of 20% or lower whilst MTRs
remain above the efficient level. It is the expectation of further MTR declines to
cost oriented levels that maintain common off-net price plans.

As with its response to Question 2', Lycamobile referred to its typical retail
subscriber base noting that its subscribers generally had a high propensity to
make calls to international destinations and were, therefore, aware of the network
being called, the cost of making such calls and were sensitive to the cost of

92 See paragraph 4.19 above.
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calling. Insofar as outbound international calls from mobiles were concerned, in
response to €1c and €3c increases in retail prices (stemming from a SSNIP in
MTRs) Lycamobile considered that a higher percentage of Lycamobile
consumers (both called and called parties) would switch to alternative
communications methods (reducing the number of length of calls, send an SMS
etc) than was described in the MVCT Consultation, and thus make MTR
increases unprofitable.

02 questioned the need to conduct the analysis (including on cost grounds) of
the retail market in terms of the benefits it brings to the definition of the wholesale
Relevant MVCT markets. In so doing, it noted that 'any network, any plan’ pricing
policies (coupled with the impact of MNP on network awareness) have reduced
the impact of off-net/on-net behaviours of consumers. It also considered that low
awareness of the cost of calls was not unexpected given consumers are more
concerned with overall monthly costs rather than individual call costs. It further
noted that such lack of call cost awareness was despite the existence of a range
of information available to consumers through operator websites, monthly bills,
ComReg websites and other means.

Vodafone expressed the view that the factors most likely to influence a
customer’s decision to use one service over the other relate to both the functional
differences between a voice call on a mobile phone and the other services and to
the differences in relative pricing between the different types of platforms. It also
referred to the increasing proliferation of Smartphones and the attendant
increase in the variety and functionality of available applications (Facebook,
Twitter, on-line services such as banking etc.), which, in its view, had increased
this customer expectation of personalised communications services from mobile
devices which could not be matched by the fixed line phones.

The robustness of the 2011 Market Research and ComReg’s reliance on it

4.37

H3GI considered that ComReg had relied too significantly on the 2011 Market
Research and stated that it did not provide a sound basis for regulation over the
next two to three years. In so doing, it noted that the terms of reference for the
2011 Market Research were not consulted upon and questioned the statistical
significance of the survey given the relevant sample sizes and on the basis that it
was over one year old. H3GI also indicated that it would expect ComReg to
conduct further surveys to ensure the results were representative.

ComReg’s alleged failure to adequately define the market

4.38

TMI repeated the views that it expressed in response to Question 2 (in which it
did not specifically comment on the behaviours and characteristics identified in
the MVCT Consultation and commented on an alleged failure by ComReg to
adequately define the retail market and the purported consequences on
consumers and competition arising from TMI potentially being designated as
having SMP and having regulatory obligations imposed upon it).

193 See paragraph 4.23 above.
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ComReg’s Assessment of Respondents’ views on Relevant Consumer
Behaviours and Market Characteristics

4.39 In paragraphs 4.10 to 4.38 above, ComReg has summarised the key issues
raised by Respondents concerning its identification and assessment of those
retail consumer behaviours and market characteristics that are likely to be most
relevant in terms of their potential to impact the Relevant MVCT Markets (i.e.
issues raised in response to Question 2 and Question 3 of the MVCT
Consultation).

4.40 ComReg has noted Respondents’ views and it sets out below its consideration of
the key issues raised which can be categorised according to the following themes
(which broadly relate to those themes identified earlier):

e ComReg’s approach to identifying the retail consumer/SME behaviours and
retail market characteristics that are most relevant to the analysis of the
Relevant MVCT Markets;

e ComReg’s purported failure to adequately define the retail market;
e The robustness of the 2011 Market Research and ComReg’s reliance on it;

e Comments concerning the assessment of network awareness, cost
awareness, mobile pricing structures and cost sensitivity; and

e Additional issues not directly relevant to the assessment of the Retail Market.

Approach to identifying relevant retail consumer behaviours and market
characteristics

4.41 Two issues are considered here, namely the impact of

e CPP and ‘Bill and Keep’ (B&K) arrangements; and
e MNP
on the assessment of retail consumer behaviours and market characteristics

CPP and ‘Bill and Keep’ arrangements

4.42 In paragraph 4.15 above, it was noted that O2 expressed the view that ComReg
should have examined what the impact of retail behaviour might have been in
circumstances where alternative wholesale/retail pricing approaches such as ‘bill
and keep’ and ‘called party pays’ were to be in place.

4.43 As part of the Statutory Information Requests issued to Service Providers in
November 2010 and August 2011, ComReg sought details from MSPs (including
02) as to whether they had intentions over the next 18 to 24 months to move to a
receiving party pays (RPP) model (being the same thing as a ‘calling party pays’
model), whereby mobile subscribers would be charged for receiving calls. Of the
responses from six MSPs, no MSP indicated that it had an intention of doing so,
with some MSPs questioning whether there was consumer demand for a RPP
pricing regime, citing the impact that this would have on retail customers and the
potential need for industry agreement to facilitate such an approach. However,
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one MSP [~JJJj 1 reserved its position to explore RPP options should its
MTRs be reduced by regulatory intervention by ComReg.

The move to RPP would, therefore, likely involve a significant and potentially
disruptive change for retail consumers and, because of this, in ComReg’s view, it
is not likely to emerge within the timeframe covered by this review (the medium
term). The facts of the matter are also that the CPP regime for calls to mobiles is
that which has always been in existence in the Irish market (and throughout the
EU) and, in the absence of concrete signals to the contrary, it is ComReg’s
position that this likely to remain the case for the medium term.

Furthermore, it is possible, that were a RPP model were to be implemented by
MSPs (this has not been the case to date in the EU), this could potentially lead to
a different outcome to the market definition and SMP assessment arising from
the analysis set out in this MVCT Decision. This is because the receiving party
(being the subscriber of the terminating MSP) would now face a price signal for,
and potentially be sensitive to, the cost of receiving calls. This, in turn, could lead
to changes in retail receiving call party behaviour which may result in some
degree of indirect constraint being placed by the terminating MSP’s own
subscribers on the level of its MTR (which is not currently the case).

Nevertheless, if a RPP regime were to credibly emerge, ComReg would consider
the precise circumstances of the situation and, as appropriate, it may lead to a
review of the Relevant MVCT Markets and an assessment as to whether
regulation was still warranted.

With regard to O2’s comments on ‘Bill and Keep’ (B&K)'®, as noted in the
Explanatory Note to the 2007 Recommendation:

“Bill and Keep may be related to the Receiving Party Pays, ... .as it
allows operators to directly charge their customers for receiving calls
without reporting to wholesale charges from other operators, although it
IS not a necessary consequence.”®

B&K arrangements are not currently in place within Ireland (or indeed in the EU)
and, would likely involve a significant change in current wholesale charging
arrangements, as well as potentially giving rise to negative effects (given
termination rates would be set at zero, it could, for example, give rise to an
increase in the volume of unsolicited phone calls/spam) as well as positive
effects (at zero MTRs there are potential administrative savings resulting from the
absence of the need for billing).

While ComReg acknowledges (and as noted in the Explanatory Note to the 2007
Termination Rate Recommendation) that cost orientated MTRs that involve

194 Note that this MSP was not O2.

195 ynder a B&K arrangement call termination rates are effectively set to zero, with originating Service
Providers not having to may the terminating Service Provider for call termination services.

1% See paragraph 6.1.2 of the Explanatory Note.
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significant reductions from current levels may create appropriate incentives for
the voluntary evolution of B&K type arrangements, ComReg has no credible
evidence to suggest that B&K arrangements are likely to emerge in the medium
term.

For the reasons above, ComReg does not consider that the RPP and/or B&K
arrangements are credible within the medium term and, consequently that such
possibilities would not materially impact on its assessment of the retail market or
definition of the Relevant MVCT Markets.

Approach to considering the impact of MNP

451

4.52

In paragraph 4.16 above, ALTO and O2 also indicated that it would have been
appropriate for ComReg, in assessing network awareness and its impact in
defining the Relevant MVCT Markets, to have effectively discounted the actual or
potential existence of MNP.

ComReg does not consider such an approach to be correct. Throughout the
MVCT Consultation, ComReg adopted the so-called ‘modified greenfield
approach’*®” whereby it discounts the effects of SMP regulation in the Relevant
MVCT Markets, but considers SMP regulation present in other related markets,
as well as non-SMP type regulation on all markets (including that present in the
Relevant MVCT Markets) as applied through the general regulatory framework.
In this regard, ComReg would note that MNP obligations, which stem from
Regulation 25 of the Universal Service Regulations 2011, apply to all MSPs
(and indeed other undertakings), and are not dependent on or related to the
imposition of SMP based regulation in the Relevant MVCT Markets. MNP
obligations, therefore apply, irrespective of whether an MSP has or has not been
subject to SMP type regulation in Relevant MVCT Markets.

Having regard to the above, and contrary to the views of ALTO and O2, it is
ComReg'’s position that MNP obligations fall to be considered in its assessment
of retail consumer/SME behaviours and retail market characteristics and their
impact on the analysis of the Relevant MVCT Markets.

ComReqg’s purported failure to adequately define the retail market

4.53

As noted in paragraphs 4.23 and 4.28, TMI, while not commenting specifically on
the analysis of the consumer behaviours and market characteristics identified in
the MVCT Consultation, considered that ComReg had purportedly failed to
adequately define the retail market. While noting that TMI has not commented
specifically on the retail consumer/SME behaviours and retail market
characteristics or otherwise provided ComReg with material information in this
regard, ComReg has again re-examined its position and does not consider there
to be any justified reason as to why it should adopt an approach which differs to
that set out in the MVCT Consultation.

197 See paragraphs 5.4 and 6.51 to 6.66 of the MVCT Consultation.

1% Eyropean Communities (Electronic Communications Networks and Services) (Universal Service and
Users’ Rights) Regulations 2011 (the ‘Universal Service Regulations’).
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With respect to TMI's comments that ComReg has essentially failed to
adequately define the retail market, as TMI has raised this issue in its response
to Question 4 (which asked Respondents’ whether they agreed with ComReg’s
preliminary conclusions regarding its retail product and geographic market
assessment) , ComReg considers it more relevant and appropriate to address
these issues in that section'”®. However, for the avoidance of doubt, ComReg
does not accept TMI's opinion on this matter.

TMI has raised other issues which primarily relate to the proposed wholesale
Relevant MVCT Market Definition, subsequent SMP assessment and the
imposition of remedies, and these are considered later in this MVCT Decision**.

Insofar as TMI's comments are concerned regarding the possibility that recent
entrants might leave the market or potential new entrants might be deterred from
entering in the first place, such comments appear to relate to the purported
consequences of the imposition of regulatory remedies, in particular, as a
consequence of price control remedies. These are also dealt with later in the
MVCT Decision**, but ComReg would note that, in general, above efficient cost
MTRs may result in inefficient retail market entry, whereby the resultant
wholesale revenues in excess of costs earned from above efficient cost MTRs
(through MTR payments from actual or close retail competitors) are being used to
support an individual MSP’s position in the retail market (for example, being used
to subsidise retail operations, or customer acquisition/retention costs). ComReg
would also note that in the MVCT Consultation and this Decision, it has
comprehensively assessed the impacts of proposed regulation on all
stakeholders™* and does not take a partial approach to impact assessment which
solely focuses on the position of individual MSPs. In this regard, ComReg’s
analysis draws on a holistic and inclusive assessment considering the net impact
on the (fixed and mobile) sector and consumers as a whole.

The robustness of the 2011 Market Research and ComReq’s reliance on it

4.57

4.58

Two Respondents raised issues concerning the 2011 Market Research. As noted
in paragraph 4.37, H3GI considered that ComReg had relied too significantly on
the 2011 Market Research and questioned its significance, indicating that it did
not provide a sound basis for regulation over the next two to three years. In
paragraph 4.20 we also noted that O2, on the other hand, questioned the benefit
of undertaking the 2011 Market Research, including on cost grounds, given its
view that the consumer behaviours identified were not unexpected.

As noted in the MVCT Consultation*, ComReg considered a wide range of
factors in assessing the impact of retail consumer behaviour on its subsequent

199 See paragraphs 4.132 to 4.145 of this Decision.

110 See sections 5 to 8 of this Decision.

1 See Section 8 of this Decision, including paragraphs 8.81 to 8.117.

12 See sections 7, 8 and 9 of the MVCT Consultation and sections 7 to 9 of this Decision.
113 See paragraph 4.8 of the MVCT Consultation.
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definition of the Relevant MVCT Markets (and has not relied solely on the 2011
Market Research). These factors included, information provided to it pursuant to
Statutory Information Requests (which included SP’s own market research),
guantitative information, as well as a consideration of retail product
characteristics and prices (in context of potential for indirect constraints).
ComReg’s 2011 Market Research is, therefore, but one element which factored
into the analysis and was not, in itself, solely determinative of ComReg’s
preliminary conclusions. ComReg considers that the 2011 Market Research was
carried out in a robust manner and is reliably informative to its analysis.

Contrary to H3GI's view, ComReg does not consider it necessary to consult on
the terms of reference for the 2011 Market Research. However, ComReg would
point out that it has transparently provided an opportunity, through the
consultation process, for interested parties to consider it and to comment on its
findings. In this regard, H3GI has not commented on the outputs of 2011 Market
Research. Furthermore, ComReg would also note that no Service Provider has
provided any market research or offered other evidence which would materially
suggest that the outputs from the 2011 Market Research are unreliable, insofar
as they relate to the analysis of the Relevant MVCT Markets.

Contrary to O2’'s view, ComReg considers that an assessment of the retail
market is useful in informing the subsequent definition and analysis of the
Relevant MVCT Markets, in particular, in considering whether there are any
indirect constraints which might impact wholesale behaviour.

Network Awareness, Cost Awareness and Cost Sensitivity

4.61

Respondents’ commented on a number of issues associated with network
awareness, cost awareness and cost sensitivity, usually concerning the position
of their subscribers on such matters. These, and other issues raised, are
considered by ComReg below.

Lycamobile subscriber sensitivities

4.62

4.63

In paragraphs 4.19 and 4.34 we noted Lycamobile’s views on its subscribers’
purported high network awareness, high cost awareness and high cost sensitivity
in making outbound international calls. We also noted Lycamobile’s view that its
subscribers would switch to alternative means of communication in response to a
SSNIP in the price of such services.

If and to the extent that Lycamobile’s subscribers have high network and cost
awareness, as well as cost sensitivity for outbound international calls
(Lycamobile did not provide evidence to support its views), ComReg does not
consider that it is materially relevant in the context of the analysis of the Relevant
MVCT Markets in Ireland. This is because outbound international calls go to
either fixed line subscribers or mobile subscribers in other jurisdictions and, to the
extent that there is any indirect constraint exerted by Lycamobile’s Irish based
subscribers on non-Irish MSPs, it falls to be considered in the analysis of MVCT
markets in such non-Irish jurisdictions.
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4.64 Furthermore, ComReg has no evidence to suggest that international calls
originating outside Ireland (whether from fixed line or mobile subscribers) that are
destined for Irish Lycamobile subscribers, places any effective constraint on
Lycamobile’s MTR setting behaviour.

4.65 In terms of Lycamobile’s views on its subscribers’ purported network awareness,
cost awareness and cost sensitivity for outbound national calls, in particular, due
to Lycamobile’s ‘on-net’ promotions, ComReg’s set out its preliminary view in the
MVCT Consultation'** (and further in section 5 of this Decision) that an MSP’s
self-supply of mobile termination (associated with its retail supply of on-net calls)
does not fall within the Relevant MVCT Market given it is not likely to constrain its
external supply of MVCT to other Service Providers. Furthermore, while it is
possible that Lycamobile subscribers could be aware of the identity of other
Lycamobile subscribers (either as a called or calling party), this relates to the
making of on-net calls and is not likely to sufficiently constrain Lycamobile’s MTR
pricing behaviour in its supply of MVCT to other service providers (i.e. indirect
constraints from a Lycamobile subscriber making a call to another Lycamobile
subscriber are not likely to constrain Lycamobile’s ability to set its MTRs
independently of its competitors, customers and consumers.

4.66 Related to the above, ComReg does not agree with Lycamobile’s view on the
behaviour of its subscribers in response to the impact of a SSNIP in MTRs. The
assessment undertaken by ComReg in the MVCT Consultation (and in this
Decision) seeks to address whether and to what extent a SSNIP** in MTRs by a
domestic MSP might impact upon retail subscribers’ behaviour in making calls to
Irish mobile subscribers and whether this is likely to sufficiently constrain the
MSP from setting its MTR above the level that would occur in a competitive
market outcome. As suggested by Lycamobile, the scenario examined by
ComReg in its analysis does not, therefore, relate to the impact of retail
subscriber behaviour in making outbound international calls (for which MTRs set
by an Irish MSP are not directly relevant).

114 See paragraph 5.56 to 5.61 of the MVCT Consultation.

15 An e conomic analyti cal me chanism for defininga relevant productt hrough demand side
substitution analysis consists of an examination of consumer behaviour in response to price increases
and is known as the hypothetical monopolist test (HMT). This HMT consists of observing whether a
small but significant non-transitory increase in price (SSNIP) above the competitive level - taken to be
in the range of 5 to 10% - o f a candidate product supplied by a hypothetical monopolist (HM) would
provoke a sufficient number of consumers to switch to an al ternative product (a subst itute product)
such that it would make the price increase unprofitable. If a sufficient number of subscribers switching
to the al ternative prod uct makes t he pri ce increase u nprofitable, t hen the alternative pr oduct is
included in the relevant product market. The HM is carried out for any given number of alternative
products w hich, by the ir cha racteristics, pri ces an d intended us e, may cons titute an ef fective
substitute to the ca ndidate p roduct. If switching to these alternative products is sufficient to also
render the SSNIP (above the competitive level) of the candidate product unprofitable, then these are
also included in the definition of the relevant product market.
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Vodafone’s comments on sensitivities of on-net subscribers

4.67 ComReg notes and agrees with Vodafone’s comments in paragraphs 4.21 and
4.22 that certain closed user groups may be sensitive to the costs faced by
people when calling them. As noted in the MVCT Consultation®, this sensitivity
may differ over time, in particular, such sensitivities appear to be strongest at the
time when people are switching MSP, but then, having switched, decline
somewhat. It was also noted that it would also appear to accord with the
significant weight attached by consumers (when switching) to friends and family
being subscribers of the same MSP in order to reduce their respective costs in
calling each other (somewhat due to pricing structure differences related to
different costs of on-net"’ and off-net calls), in particular, given this was the
predominant reason suggested for selecting their MSP when switching (i.e.
consumers’ desire to internalise the externality of a perceived higher cost
associated with calling off-net by creating an ‘on-net community’ through using
the same MSP as their friends and family). However, to the extent that such
closed user groups are on the same network then, for the reasons outlined in
paragraph 4.65 above, this is not likely to impact an MSP’s external supply of
MVCT",

4.68 The MVCT Consultation also considered the extent to which the called party’s
sensitivities to the cost faced by the called party (calling from a different network)
might exercise some degree of constraint on a MSP’s MTR setting behaviour.
For the reasons previously set out (including low network awareness, cost
awareness and overall sensitivity to costs faced by the calling party), ComReg
maintains the view that any such constraints, including any constraints exerted by
friends and family cross network, callers (i.e. not involving an on-net call), are not
likely to be sufficiently strong to constrain an MSP’s MTR setting behaviour.

4.69 It is also ComReg’s view that, in the main, called and calling parties will likely
have low levels of network awareness given Mobile Number Portability (although
it is accepted that some subscribers may know which network their friends or
family are on, particularly those they call most frequently*®) and there will likely
be low called party awareness of the cost faced by the calling party.

02’c comments on price awareness

4.70 While ComReg notes O2’s view (in paragraph 4.20), regarding the widespread
availability of mobile pricing information to consumers on Service Providers’
websites and on ComReg’s websites, this does not detract from the complexity of

116 See paragraph 4.89 of the MVCT Consultation.

7 For e xample, as noted in App endix E, a significant number of MSP s’ price p lans offer free or

reduced rate prices for calls to other subscribers on their network).
18 see section 5.10 of Decision.

19 comReg would also note that MSP’s have implemented a tone alert played at the start of an off-net
call to a mobile to alert their subscribers that they are calling off-net. However, it is not possible from
this to deduce to which MSP the called subscriber belongs.
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mobile price plans and the resulting difficulties for consumers in seeking to
understand them, including whether they match their individual consumption
needs. For example, the MVCT Consultation noted well over 100 price plans
offered by MSPs to non-business customers, many of which have further levels
of un-recorded pricing complexity, including, for example, prices charged differing
based on contract length, level of credit top-ups (for prepay customers), as well
as the multiple add-on services which can be purchased by consumers as a top-
up to their core service offering. Such complexity, in ComReg’s view, makes
MSPs’ price plans difficult for many consumers to comprehend. While consumers
may be concerned with overall monthly costs, ComReg also considers that
consumers will be concerned with the cost of individual call types. However, as
noted in the MVCT Consultation*, the latter may be somewhat diminished in the
presence of ‘any network’ price plans.

Additional Issues

4.71

4.72

While ComReg notes Eircom Group’s views in paragraph 4.24 regarding its
purported difficulties in negotiating lower SMS termination rates, it is likely that
SMS termination (while exhibiting many of the same competitive characteristics
and conditions of supply) falls into a market that is separate to the Relevant
MVCT Markets.

ComReg notes that wholesale SMS Termination rates are currently just over 3
cent per SMS (with the same rate being charged by terminating MSPs) and such
rates do not appear to be reflective of the underlying costs of providing such
services. ComReg will consider the position on SMS termination, in due course,
and reserves its right to intervene, as appropriate in this market. However, it
would be ComReg’s strong preference that MSPs should, in the first instance
seek to address SMS termination rates through commercial negotiation (of which
ComReg would have regard to in any subsequent analysis of this market).

ComReg’s Position on Relevant Consumer Behaviours and Market

Characteristics

4.73

4.74

In paragraphs 4.39 to 4.72 above, ComReg has considered Respondents’
comments on ComReg’s identification and assessment of those retail consumer
behaviours and market characteristics that are likely to be most relevant in terms
of their potential to impact the Relevant MVCT Markets. Having regard to the
analysis set out in the MVCT Consultation®” and the consideration of
Respondents’ views, ComReg’s position is set out below.

Given the Calling Party Pays (CPP) principle, the called party does not pay for
incoming calls. Within this CPP environment and having regard to the overall
retail pricing structures/characteristics in the Irish market, ComReg has
considered both calling party and called party behaviours, in particular, in relation

120 See paragraphs 4.27 and 4.28 of the MVCT Consultation.
121 See paragraphs 4.01 to 4.97 of the MVCT Consultation.
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to network awareness, cost awareness, sensitivity to cost and frequency of any
associated behavioural change.

ComReg'’s position is that the called party is likely to have

e |ow levels of awareness of the calling party’s Service Provider, particularly
with respect to cases in which the calling party is a mobile subscriber;

¢ low levels of awareness of the retail costs faced by the calling party; and
e low sensitivity to/concern for the costs faced by the calling party.

These factors are likely to affect the degree to which the called party would
change how it treats incoming calls, in particular, in response to concerns
regarding the costs (and changes to them) faced by the calling party when calling
a mobile subscriber.

Similarly, ComReg’s position is that the calling party is likely to have
¢ low levels of awareness of the called party’s MSP;

e low levels of awareness of the cost of making calls (perhaps driven, in the
case of calls being made by mobile subscribers, by mobile pricing structures
such as free on-net calls, charges not being differentiated by MSP called
etc..);

e varying (but high) degrees of sensitivity to the cost of making calls, in
particular, amongst on-net (including to friends and family) and off-net (other
mobile and fixed network) calls. Consumers/SMEs are likely to be sensitive
to overall costs, however, price sensitivity to the cost of calling off-net to
subscribers of one Service Provider over another is likely to be somewhat
diminished given the nature and prevalence of any-network, any-time (of day)
bill pay price plans (and, in some cases, pre-paid price plans) offered by
MSPs, including the prevalence of free on-net calls and /or bundled minutes
for billpay customers.

These factors are also likely to affect the degree to which the calling party may
change its calling behaviour, in particular, in response to concerns regarding the
costs faced when calling a subscriber of a particular MSP.

These called party and calling party behaviours, depending on their impact, are
those which ComReg considers to be most relevant in terms of their potential to
impact the definition and competition assessment of the Relevant MVCT
Markets, in particular, the degree to which retail subscriber behaviour (either the
calling party or the called party) and retail market characteristics can affect the
MTR setting behaviour of a hypothetical monopolist supplier of wholesale MVCT.

The likely impact of any such indirect retail market constraints on the Relevant
MVCT Markets are considered below.
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Assessing the impact of retail consumer behaviour on
the Relevant MVCT Markets

Position set out in the MVCT Consultation

4.81 Inthe MVCT Consultation, ComReg, having set out its preliminary view on those
consumer behaviours and market characteristics which were most likely to have
the potential to impact on the Relevant MVCT Markets, then went on to assess
the likely impact of such retail consumer behaviour and market characteristics.

4.82 As part of this assessment, ComReg carried out a characterisation of retail
markets'** to inform its subsequent definition of the wholesale Relevant MVCT
Markets and, in particular, to inform its assessment of whether, through demand-
side substitutability and/or supply side substitutability at the retail level, other
forms of communication would potentially exercise an indirect constraint on the
ability of a HM wholesale supplier of MVCT to profitably raise its MTRs by a small
but significant amount (SSNIP).

4.83 The MVCT Consultation also noted™ that the impact of a SSNIP in wholesale
MTRs on retail prices would depend on a number of factors, including the degree
to which such MTR increases are passed through to retail prices (if at all); the
level of the MTR increase as a proportion of the overall retail price for calling a
mobile; and the extent/intensity of competition in affected retail markets. In order
to avoid a potentially overly narrow approach to market definition, ComReg
adopted a prudent approach and assumed that an MTR increase would be
passed through in full to retail prices.

4.84 Given the CPP, ComReg'’s preliminary view was that the called party was likely to
have low levels of awareness of the network identity and sensitivity to the cost
faced by the calling party. Called party reactions to small but significant increases
in MTRs by its own MSP were not considered likely by ComReg to be sufficient
to render such an MTR increase unprofitable.

4.85 ComReg also considered™ calling parties’ behaviours/reactions to retail price
increases stemming from a SSNIP in MTRs. As part of the 2011 Market
Research, ComReg asked consumers and SMEs about the extent to which they
would, as mobile users, notice an increase of 1 and 3 cents in the cost of calling
a subscriber of a particular MSP and to what extent they would change their
behaviour as a result. It was also noted that it was more likely than not that this 1

122 See paragraphs 4.104 to 4.197 of the MVCT Consultation.
123 See paragraphs 4.107 to 4.114 of the MVCT Consultation.
124 See paragraphs 4.117 to 4.129 of the MVCT Consultation.
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cent and 3 cent retail price increase exaggerates the effects of a retail pass-
through of a 5% to 10% increase in MTRs (above the competitive level). **°

Consumers and SMEs that indicated that they would or maybe would change
their behaviour were also asked to select their most likely behavioural responses
and how often they would respond in such a way. Of those consumers that would
notice the price increase and change their behaviour as a consequence, the most
likely reactions were to reduce the number/frequency of calls being made to the
other mobile network, with the frequency of such behaviour varying considerably.
The stated impact of retail price increases by SMEs was to reduce outbound
communication volumes (across a range of methods of communication) by
between 2.1% to 7%. Consumer and SME reactions as called parties were also
examined*.

The MVCT Consultation, in assessing the impact of retail demand-side
substitution on the Relevant MVCT Markets (i.e., the strength and effectiveness
of any indirect constraints), went on to examine whether, instead of making an
off-net call to a mobile subscriber of a specific MSP, the following are likely to be
considered by consumers/SMEs as effective forms of substitute communication.

e Make a call from a mobile to a fixed line phone instead of an off-net mobile to
mobile call;

e Make a call from a fixed line to a fixed line instead of an off-net mobile to
mobile call;

e Make an on-net mobile to mobile call instead of an off-net call to a mobile;

e Make a Voice over Internet Protocol (‘VolP’) call instead of an off-net call to a
mobile;

e Send an SMS instead of an off-net mobile to mobile call;
e Send an email instead of an off-net call to a mobile
e Shorten an off-net call to a mobile and/or request a call back

e Delay making the off-net call to a mobile to a time when it is cheaper to
phone

Having regard to the factors likely to affect the impact of retail consumer
behaviour on the Relevant MVCT Markets, ComReg’s preliminary view was, for
the reasons set out therein, that none of the above forms of communication were
likely to pose an effective competitive constraint on MTRs.

125 The then current highest peak MTR in the market was that of Tesco Mobile Ireland (TMI) and was
just over 15 cent per minute (note TMI is not currently desig nated with SMP and i ts MTRs are,
therefore, unregulated). ComReg expressed the view that it was also likely that this MTR is above the
competitive level having regard to international MTR benchmarks. A 5% to 10% increase in a 15 cent
MTR is in the range of 0.85 cent to 1.7 cent an d assuming this is fully passed through to retail
customers, it would give rise to an increase of 1 to 2 cent.

126 See paragraph 4.123 and 4.127 of the MVCT Consultation.
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After considering demand-side substitution ComReg went on to consider supply-
side substitution'”, in particular, whether any suppliers not currently active within
the retail mobile market would, within the short term, enter the market without
incurring significant additional costs or risks in response to a SSNIP in prices.
ComReg'’s preliminary view was that there were no supply-side substitutes and
nor were their likely to be (within the medium term) a technically viable means
which would allow a Service Provider to provide a voice call service to a mobile
number which was not reliant on the provision of MVCT by the called subscriber’s
MSP. As such, retail supply-side substitution is not considered likely to pose an
effective constraint on the MTR setting behaviour of a HM supplier of MVCT
services.

ComReg also considered*”® the geographic scope of the retail mobile market to
inform its position on the geographic scope of the wholesale Relevant MVCT
Markets. In view of the nationally-driven pricing practices of the MSPs and, given
the uniformity in mobile call product characteristics offered across different
geographic areas, ComReg’s preliminary conclusion was that the conditions of
competition in the retail mobile market are sufficiently homogeneous to suggest
that the geographic retail market is national in scope — in essence defined by the
boundaries of each MSPs network which are effectively national.

Having set out its preliminary views on its assessment of whether, through
demand-side substitutability and/or supply side substitutability at the retail level,
other forms of communication would potentially exercise an indirect constraint on
the ability of a HM wholesale supplier of MVCT to profitably raise its MTRs by a
small but significant amount (SSNIP) and having set out its views on the
geographic scope if the market, ComReg asked*” the following question.

Question 4. Do you agree with ComReg’s preliminary conclusions on the
retail product and geographic market a ssessment? Pl ease
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views on the Assessment of the Impact of Retail

Consumer Behaviour on the Relevant MVCT Markets

4.92

4.93

Respondents’ views on Question 4 above can generally be summarised as
follows. Seven Respondents expressed views on this question.

Four Respondents broadly ag reed (o r did not disagree) (ALTO, Eircom
Group, O2 and Vodafone) with ComReg’s preliminary conclusions on the retail
product and geographic market assessment, although some provided comments

127 See paragraphs 4.198 to 4.214 of the MVCT Consultation.
128 See paragraphs 4.202 to 4.197 of the MVCT Consultation.
129 See Question 4 on page 90 of the MVCT Consultation.
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on or supplemented specific parts of the analysis already undertaken by
ComReg. The three remaining Respondents did not agree (H3GI, Lycamobile
and TMI) with ComReg’s preliminary conclusions.

ALTO agreed having regard to the analysis provided and its experience of the
wholesale market which showed that there were no sub-geographic retail
markets.

Eircom Group agreed that none of the retail products identified in the MVCT
Consultation would be effective substitutes for voice calls to mobiles such that
they would sufficiently constrain MTRs, absent regulation. Given the structure of
mobile price plans, it considered that indirect constraints from the retail market
would also be insufficient to make a SSNIP in MTRs unprofitable for an MSP. It
also agreed that the geographic market is national in scope on the basis of the
equivalence in network coverage of the MSPs, the fact that MTRs are generic
regardless of the underlying technology or the location within Ireland and the
likelihood that these aspects will remain unchanged over the next three years.

02 agreed that the markets are national based on the analysis provided and from
its experience in the wholesale market. O2 commented that it is not aware of a
sub-geographic or regional services in the retail mobile market. O2 also agrees
with the analysis on retail demand side substitution and noted that as there are
no wholesale demand substitutes, it considered that the analysis of the retall
demand-side substitution to be somewhat academic.

Vodafone agreed with ComReg’s conclusion on the product and geographic
market assessment, in particular, it agreed in general with the findings of the
2011 Market Research and that alternative forms of communication (as a
potential substitute for making an off-net call to a mobile), either individually or
collectively are unlikely to provide an effective competitive constraint on MTRs.
Due to the current absence of alternative technologies, Vodafone also agreed
with ComReg that retail supply-side substitution is not likely to pose an effective
constraint on the MTR setting behaviour of a HM supplier of MVCT services.

H3GI did not agree with ComReg’s preliminary conclusions, principally given its
previous comments™ concerning the adequacy of the 2011 Market Research
and ComReg'’s reliance upon it.

Lycamobile also did not agree, largely relating to issues concerning its particular
subscribers’ propensity to call international destinations and their related network
awareness and cost sensitivities.

TMI also disagreed with ComReg’s preliminary views, largely re-iterating its
views on the previous question which mainly related to ComReg purportedly
failing to adequately define the retail market prior to conducting its analysis of the
wholesale Relevant MVCT Markets.

%0 See paragraph 4.37 above.
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4.101 In summary, having regard to the above and Respondents’ Submissions,
ComReg considers that four key issues were raised by Respondents in relation
to Question 4. Most of these relate to issues regarding the approach to or actual
retail demand-side substitutability assessment and, in this regard, Respondents’
views can be generally categorised according to the following themes.

e The robustness of 2011 Market Research and ComReg’s reliance on it;

e Whether VoIP is an effective demand side substitute that would indirectly
constrain wholesale MTR setting behaviour;

e Lycamobile’s business model and the impact of the behaviour of its
subscribers;

e The linkage between MTRs and retail prices;
e Defining the retail market and TMI’s position within it.
4.102 Respondents’ views within these themes are set out below.

The robustness of the 2011 Market Research and ComReq’s reliance on it

4.103 H3GI did not, comment specifically on the analysis of indirect constraints
emanating from retail demand-side or supply-side substitutability. It did, however,
raise the same issues as were set out in its response to Question 3**" with such
views largely relating to the adequacy/robustness of the 2011 Market Research
and ComReg'’s reliance upon it in conducting its analysis.

Whether VoIP is an effective demand side substitute that would indirectly
constrain wholesale MTR setting behaviour

4.104 Vodafone noted that the current usage of VolIP indicates that, for at least some
customers, it is an effective demand side substitute for a mobile voice call and
considered that the use of such has increased over the last number of years,
particularly within the last 12-18 months with the rapid growth in the take up of
3G devices (i.e. handsets, smartphones). Vodafone stated that the level of VolP
usage on its network had increased, with traffic now equivalent to [3
minutes per month or [><{j1 of total data usage.

Lycamobile’s business model and the impact of the behaviour of its
subscribers

4.105 Lycamobile did not agree with ComReg’s preliminary conclusions, reiterating
similar issues to those set out in its response to Question 3** concerning the
propensity of its subscribers to mainly call non-EU international destinations. It
stated that such non-EU destinations have higher average MTRs than the EU
average MTR and that it has no option but to purchase MVCT from these non-EU
MSPs. It, therefore, argued that reductions in its MTRs, without a corresponding

131 See paragraph 4.37 above.
132 See paragraph 4.34 above.
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reduction on non-EU MTRs was, in effect, a comparative increase in the national
MTR and a subsidy to the non-EU MSP.

Lycamobile, in commenting on the geographic scope of the market, also did not
consider that its retail product offerings are homogeneous, particularly, when
applied to niche MVNOs such as Lycamobile whose subscribers mainly call
international destinations. Consequently, it considered that any MTR decision
based on nationally driven pricing practices was inappropriate when applied to
Lycamobile customers.

The linkage between MTRs and retail prices

4.107

4.108

4.109

Eircom Group, while agreeing with ComReg’s preliminary view that a call to a
fixed line phone is not a substitute for an off-net mobile to mobile call, disagreed
with one aspect of the analysis, namely the suggestion in the MVCT
Consultation**® that common off-net retail pricing approaches would limit a
consumer’s rationale for switching to making a mobile to fixed line call (in
response to an increase in MTRs by a HM) instead of an off-net mobile to mobile
call. In its view, this was because such common off-net pricing approaches
(where there is little or no difference between prices charged by an MSP for
making an off-net call to either a mobile or a fixed line) would not likely persist
absent regulation as, in such an absent regulation scenario, MTRs would likely
rise thereby eliminating the common off-net pricing approaches. i.e., common off-
net pricing approaches have been facilitated through the impact of lower MTRs
as a consequence of regulation and, absent this, such approaches would not
exist.

Eircom Group also stated that actual and planned reductions in MTRs to date
had facilitated its ability to offer any network price plans and, absent such
reductions, it expressed the view that these retail offerings would not have
happened, particularly given that smaller MSPs (those with lower relative market
shares) have higher proportion of off-net traffic than larger MSPs.

02 indicated that there was no evidence that MTRs indirectly constrained retail
pricing and added that if MTRs were increased, given the extent of retalil
competition, an operator would be unlikely to pass on such increases.
Additionally, it suggested that there was no evidence of any correlation between
the reduction in wholesale MTRs and retail prices.

Defining the retail market and TMI's position within it

4.110

TMI did not comment in detail on the analysis of indirect constraints emanating
from retail demand-side or supply-side substitutability. However, it considered
that ComReg had failed to carry out an adequate analysis at both the retail and
wholesale level (a view it also expressed in response to previous questions) and
ComReg had followed the non-binding 2007 Recommendation without taking due
regard of Irish market conditions and the specifics of TMI.

133 See paragraph 4.131 of the MVCT Consultation.
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4.111 According to TMI, ComReg has failed to conduct a substantive retail market
analysis before defining the wholesale markets or clearly articulating how the
retail and wholesale markets are interrelated. TMI also indicates that it is subject
to pressures at the retail level that can impact its wholesale behaviour and that
these should be taken into consideration in the analysis (although this appears to
be in the context of the potential exercise of CBP rather than in a market
definition context). In this regard, TMI cites the ability of other Service Providers
to exclude TMI calls from inclusive minutes offered to retail subscribers within
bundled price plans (as well as exercising CBP and negotiating MTRS).

4.112 TMI also raised other issues in its response which, in ComReg'’s view, are more
relevant and appropriately considered in the context of the definition of Relevant
MVCT Markets and the assessment of competition within them™*. For example,
TMI considered that ComReg had mechanically followed the 2007
Recommendation, and raised issues concerning CBP and the imposition or
remedies.

4.113 In a number of places within TMI's response it also appears to suggest or
consider that ComReg is seeking to regulate the retail mobile market. For
example, TMI states that

“....even if TMI had SMP for call termination on its own network, it would
not have SMP for retail sales and therefore any final determination by
ComReg should clearly set out that the SMP obligations should not be
carried across to other “markets” nor should the level of regulation be
uniform.”**

and

“Even the letter of 3 July 2012 from ComReg to TMI which may have
been aimed at clarifying matters fails to do so because, for example, it
states that the MCVT Consultation does not relate to the retail mobile
market but then instead of saying that it relates only to the wholesale
MVCT markets, the letter says that the MVCT Consultation “is primarily
related to wholesale MVCT markets” (emphasis added) [BY TMI] but
the word “primarily” dilutes the clarity of the explanation with the result
that TMI is not able to fully appreciate its position.”*

ComReg’s Assessment of Respondents’ views on the Impact of
Consumer Behaviour on the Relevant MVCT Markets

4.114 In paragraphs 4.92 to 4.113 above, ComReg has summarised the key issues
raised by Respondents concerning its assessment as to whether retail
behaviours (through demand-side and supply-side substitution) are likely to
indirectly constrain wholesale MTR setting behaviour. ComReg has noted

3% See sections 5 and 6 of this Decision.
1%5 See paragraph 32 of the TMI Submission.
1% See paragraph 43 of the TMI Submission.
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Respondents’ views and its sets out below its consideration of the key issues
raised according to the themes identified in paragraph 4.101 above.

The robustness of 2011 Market Research and ComReqg’s reliance on it

4.115 As noted in paragraph 4.103, (and also in its response to Question 3), H3GI
disagreed with ComReg’s preliminary view on the basis that it considered that
ComReg had relied too significantly on the 2011 Market Research.

4.116 ComReg has previously addressed H3GI's comments in this regard™” and, for the
same reasons set out therein, ComReg does not accept H3GI’s view.

Whether VoIP is an effective demand side substitute that would indirectly
constrain wholesale MTR setting behaviour
4.117 As noted in paragraph 4.104, Vodafone, while agreeing with ComReg’s overall

preliminary view, suggested that, for some customers, VoIP is an effective
demand side substitute for an off-net call to a mobile.

4.118 The issue of whether the use of VoIP by retail consumers would constrain MTR
setting behaviour was examined in detail in the MVCT Consultation**® which
found, on a preliminary basis, that VolP was not likely to be or become an
effective substitute for a call to a mobile. The reasons for such included the
requirement for both the calling party and called party to have a data element to
their price plan; a VolIP client installed on their phones with the called party
having a ‘Smart Phone’; differences in the quality of VolP calls in comparison to
traditional circuit switched calls; and a lack of evidence to suggest that VolP had
been a relevant consideration and had acted as a constraint on MSPs’ MTR
setting behaviour to date.

4.119 Following the consideration of Respondents’ Submissions and to recent Statutory
Information Requests to MSPs, no material evidence has been presented to
ComReg to lead it to change its view. No MSP, in response to the August 2012
Statutory Information Request, was in a position to provide any meaningful
evidence which showed that VolP was being used (either by a mobile or fixed
line calling party) to make a call to a mobile recipient (also receiving the call via a
VolIP client™). Where any evidence of VolP usage by mobile subscribers was
presented, this appears to ComReg to be of a general nature, shows that VolP
usage by mobile subscribers was falling** and, in ComReg’s view, is more than
likely related to VolP usage for outbound international calls rather than for off-net
calls to mobiles. Furthermore, no evidence has been presented to ComReg
which showed that VolP usage was a factor which was considered by MSPs

137 See paragraphs 4.58 and 4.59 above.

138 See paragraph 4.158 to 4.168 of the MVCT Consultation.

139 Unless the called party receives the call through VoIP it would not bypass mobile termination and

an MTR would be levied on the Service Provider originating the call.

140 For example, data provided by H3GI and Vodafone shows a decline in general VoIP usage by their
mobile subscribers.
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when setting their existing MTRs, although it is recognised that many of these
MSPs MTRs have been subject to regulation (although in the form of voluntary
agreement by MSPs to reduce MTRS).

4.120 Overall, while some mobile subscribers might use VolP to call each other,
ComReg’s maintains its position that a VolP call to a mobile (whether from a
fixed line or mobile calling party) is not likely to be an effective substitute for a
traditional call to a mobile and, therefore, it is not likely to pose an effective
competitive constraint on the ability of a HM provider of MVCT to profitably
sustain a SSNIP in MTRs.

Lycamobile’s business model and the impact of the behaviour of its
subscribers

4.121 As noted in paragraphs 4.105 and 4.106, ComReg noted Lycamobile’s views
regarding its subscribers’ propensity to call international destinations and its
position, in commenting on the geographic scope of the market, that its retail call
products were not homogenous.

4.122 ComReg has previously addressed'* Lycamobile’s comments regarding the
propensity of its customers to call international destinations and, for the reasons
set out therein, ComReg does not consider it to be materially relevant to the
analysis of the Relevant MVCT Markets in Ireland.

4.123 The assessment undertaken by ComReg in the MVCT Consultation** (and this
Decision) seeks to address whether and to what extent a SSNIP in MTRs by a
domestic MSP might impact upon retail subscribers’ behaviour in making calls to
Irish mobile subscribers and whether this is likely to sufficiently constrain the
MSP from profitably sustaining its MTRs (above the level that would occur in a
competitive market outcome). The scenario examined by ComReg in its analysis
does not, therefore, relate to the impact of retail subscriber behaviour in making
outbound international calls (for which MTRs set by an Irish MSP are not directly
relevant). ComReg has no jurisdiction over MTRs charged by MSPs in other EU
or non-EU countries, however, ComReg would note that all EU countries have
individually analysed their mobile termination markets and have, as appropriate
to national circumstances, defined MVCT markets, designated MSPs with SMP
and imposed price control obligations upon them. The MTRs paid by Lycamobile
to other EU MSPs (in the context of the provision of outbound international calls
to mobile subscribers in other EU countries) are, therefore, to a large extent
regulated. While ComReg acknowledges that it is possible that subscribers in
other jurisdictions (EU or otherwise) making inbound off-net calls to Irish
Lycamobile mobile subscribers might theoretically exercise some degree of
constraint on Lycamobile’s MTR setting behaviour, ComReg does not consider it

141 See paragraphs 4.62 to 4.66 above.

192 See paragraphs 4.97 to 4. 114 of the MVCT Co nsultation which set out ComReg’s approach to
assessing the impact of retail consumer behaviour on the ability of an terminating MSP to increase its
MTRs above a competitive level.

55 ComReg 12/124



4124

Market Analysis: Mobile Voice Call Termination

plausible such that this would indirectly and effectively constrain Lycamobile’s
MTR setting behaviour such that it would prevent a profitable SSNIP in MTRs.
For example, issues regarding network awareness would likely to be more
exacerbated.

As regards Lycamobile’s view'”® that retail product offerings are not
homogeneous, while the cost of calling an Irish mobile subscriber may differ
across Service Providers (including across MSPs), from a functional perspective,
the product characteristics (quality and technical) are considered by ComReg to
be broadly homogeneous. Furthermore, as noted in the MVCT Consultation**,
individual MSPs do not tend to differentiate their charges for calling a subscriber
of another MSP based on the MSP called, i.e. all off-net calls to mobiles tend not
to be differentiated based on the called party’s MSP. This remains the case and
ComReg has also not observed any differences in the pricing of calls to/from
mobiles based on geographic considerations.

The linkage between MTRs and retail prices

4.125

4.126

4.127

In paragraph 4.107 we noted that O2 indicated that there was no evidence that
MTRs indirectly constrained retail pricing and added that if MTRs were increased,
given the extent of retail competition, an operator would be unlikely to pass on
such increases. Additionally, it suggested that there was no evidence of any
correlation between the reduction in wholesale MTRs and retail prices.

02 on the one hand states that if MTRs were increased, given the suggested
intensity of competition in the retail market, it would not be able to pass through
MTR increases. On the other hand, O2’s view is that there is no evidence that
MTRs are an indirect pricing constraint'*®> on retail prices and that there is no
evidence of any correlation between the reduction in MTRs and retail prices.

ComReg would note that these statements appears to be somewhat
contradictory, as if retail competition was sufficiently intense, then just as 02
would not pass on MTR increases, such intensity of competition would surely
lead to the pass through of at least some of the MTR decreases'® (it receives
from purchasing termination from other MSPS) to its subscribers. However, as
noted in the MVCT Consultation, how and to what extent MTRs feed through into
retail prices depends on a number of variables, including the MTR change as a
proportion of the overall retail price for calling a mobile; the decision by the
individual service provider to pass through MTR changes to retail prices and how

143 See paragraph 4.106 above.
144 See paragraphs 4.24 to 4.29 of the MVCT Consultation.

145 ComReg would note that the MVCT Consultation analysed whether retail customer behaviour might
indirectly constraint wholesale b ehaviour in t he Relevant MV CT Ma rkets an d no t whe ther MT Rs
indirectly constrain retail pricing as was suggested by 02).

146

As inputs to the overall cost of making a call, off-net MTRs create a floor to off-net retail pricing.

Higher MTRs make it difficult for Service Providers to offer flat-rate calling plans due to the uncertainty
regarding the likely level of customer take-up of such plans.
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to do so (including whether it is applied to individual call prices or is spread
across a portfolio of retail services and/or a reduction in customer
acquisition/retention costs, which will be somewhat dependent on its ability to
price discriminate); and the intensity of competition in affected retail markets.
ComReg also recognised in the MVCT Consultation™’ that reductions in MTRs
could also result in the terminating MSP having to selectively increase the price
of some of their own retail services (such as access, handset or on-net call
prices*®). It should also be borne in mind that retail pricing flexibility is not solely
determined by MTRs, but would also be impacted by retail costs and other
network costs associated with the provision of the services (such as call
origination etc.).

ComReg has, however, received views from Service Providers (including MSPs)
in response to Statutory Information Requests and the Respondents’
Submissions to the MVCT Consultation which suggest that lower MTRs (and
reductions in the levels of asymmetry of MTRs between MSPs) have facilitated
changes to both the structure and levels of retail prices for calls to mobiles. In this
regard, views have been expressed that, for example, lower MTRs

e have facilitated the ability of MSPs to offer any network price plans (with no
differentiation between the charges for calling subscribers of different MSPs)
by reducing the risk that a particular retail customer would incur a high MTR
expense from a large number of off-net outgoing calls;

e have facilitated the offering by MSPs of any network bundled minutes (and
increases in these) within billpay price plans**.

While ComReg accepts that understanding the causal relationship between MTR
changes and their impact on retail plans is complex, it does not accept that there
IS no relationship between MTRs and retail prices or that reductions in MTRs to
date have not resulted in positive changes to the structure and levels of retail
prices for calls to mobiles (either by MSPs or FSPs). Indeed, ComReg would
note that, based on the analysis of retail trends in Appendix E that we have
started to see the emergence (albeit limited) of some FSPs offering bundled
plans with inclusive mobile call elements (by reducing the FSPs’ risk that the
amount of MTR expenses incurred by one of their subscribers making off-net
calls to MSPs would exceed the FSPs’ subscription price).

As noted in paragraph 4.107, Eircom Group disagreed with one aspect of
ComReg’s analysis, namely, the suggestion in the MVCT Consultation that

47 See paragraph 7.25 and Section 9 of the MVCT Consultation.

198 MSPs will also have the ability to rebalance their serv ice off erings to recover part of that |ost
wholesale M TR re venue through, for exam ple, achieving greater o verall efficiency, in creased retail
access charges, reduction in handset subsidies/slower handset upgrades, and/or reduction in customer
acquisition costs.

199 ComReg would note that, as evidenced from D.13 (in A ppendix D), all MSPs offer such plans with
varying amounts of any network minutes being included, as well as up to unlimited usage.
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common off-net retail pricing approaches would limit a consumer’s rationale for
switching to making a mobile to fixed line call (instead of an off-net mobile to
mobile call). ComReg would note that the MVCT Consultation did not definitively
state that a common pricing approach would persist, absent regulation, in
particular, stating that:

“If such_ common of f-network pricing approaches were to p ersist
absent regulation, then these would likely limit a consumer’s rationale
for switching to a fixed line call since the costs are the same irrespective
of the identity of the called party’s Service Provider.” [EMPHASIS
ADDED].

To the extent that those common pricing approaches were not to persist (absent
regulation), ComReg acknowledges that this could impact consumer calling
behaviour when deciding whether to make an off-net mobile call to another
mobile subscriber or an off-net mobile call fixed line. However, when considered
alongside the other factors set out in the MVCT Consultation*™ (the different
characteristics of fixed and mobile telephony, including the ability to always
contact a person on their mobile when outside the home/business coupled the
desire for immediacy of contact, decline in fixed line ownership etc..) this does
not lead ComReg to alter its view that an insufficient number of consumers, in
response to an increase (SSNIP) in MTRs, would switch to make a M2F call
instead of an off-net M2M call, such that the MTR increase would be unprofitable.

Defining the retail market and TMI’'s position within it

4.132

4.133

4.134

In paragraphs 4.110 to 4.113 we noted that TMI considered that ComReg had
failed to conduct a substantive retail market analysis before defining the
wholesale markets or had clearly articulated how the retail and wholesale
markets are interrelated. TMI also indicated that it is subject to pressures at the
retail level that can impact its wholesale behaviour and appeared to suggest that
ComReg was seeking to regulate the retail market directly.

ComReg notes, that while TMI did not agree with ComReg’s conclusions on the
retail product and geographic market assessment, it did not materially comment
on the analysis set out in the MVCT Consultation as to whether retail behaviours
(through demand-side and supply-side substitution) are likely to indirectly
constrain wholesale MTR setting behaviour. As much of TMI's response to
Question 4 deals with matters which are more relevant to the subsequent
definition of and assessment of competition within wholesale Relevant MVCT
Markets and the imposition of remedies, ComReg only deals below with those
issues raised in TMI's response which are of relevance to the retail market
assessment (with the other aspects dealt with later in Sections 5, 6 and 8, as
appropriate).

ComReg does not accept TMI's view that it failed to undertake an adequate
analysis of the retail market or that its assessment of the retail markets is

%0 See paragraphs 4.131 to 4.138 of the MVCT Consultation.
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somehow flawed or deficient. As noted in MVCT Consultation™, retail markets
are considered to the extent that they inform the subsequent analysis of the
MVCT Markets.

In this regard, ComReg maintains that, in line with the Explanatory Note to the
2007 Recommendation,

“The starting point is therefore a characterisation of retail markets,
followed by a description and definition of related wholesale markets.”
[EMPHASIS ADDED]**

As noted in the MVCT Consultation, while the objective of ComReg’s review is to
define and analyse competition within the wholesale Relevant MVCT Markets,
given wholesale demand for MVCT is largely derived from retail demand
associated with the ability to make calls to mobile subscribers, it is necessary to
consider the dynamics of the retail market and whether and how these dynamics
impact at the wholesale level. ComReg has also examined the retail market to
consider whether any competitive constraints arising at the retail level are
sufficiently strong to effectively offset any potential market power at the
wholesale level.

It is also worth noting that MVCT is purchased as a standalone wholesale input
by Service Providers in order to provide a retail service to allow calls to be made
to mobile subscribers. Given MVCT is part of the wholesale value chain of inputs
used to provide retail services, consumers cannot themselves choose how to
terminate calls to a mobile subscriber. MVCT is, therefore, an indirect input to the
provision of a retail service that is not purchased directly by the consumer but, at
the same time is necessary to fulfil their need to make an off-net call to a mobile
subscriber or, in the case of the subscriber of the terminating MSP, the ability to
receive incoming off-net calls originated at the retail level.

There is, therefore, no direct corresponding standalone retail market for MVCT
(although it is accepted that the costs of termination may be factored into the
retail prices charged by an originating Service Provider to its subscribers when
making calls to mobiles and/or overall costs of service offerings). ComReg also
considers that, in the presence of the CPP, competitive conditions differ between
incoming off-net calls on the one hand and outgoing calls (potentially coupled
with access) on the other.*

Hence, in the MVCT Consultation ComReg carefully considered overall retall
calling party and called party consumer behaviours to assess the extent to which
they might influence behaviour and competitive outcomes in the wholesale
Relevant MVCT Markets. In this regard, ComReg carefully analysed retall
demand-side and supply-side behaviour and set out its views on the extent to

%1 See paragraphs 4.2 to 4.7 of the MVCT Consultation.

%2 See page 19 of the Explanatory Note.

13 See paragraphs 5.56 to 5.61 of the MVCT Consultation and section 5 of this Decision.
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which such behaviours might inform and impact the subsequent analysis of each
of the Relevant MVCT Markets and competition within them. Based on
competition law principles and having taken account of guidance issued by the
European Commission™ (including the Notice on Market Definition and SMP
Guidelines which are all competition law based), ComReg set out its preliminary
view in the MVCT Consultation that, having considered demand-side and supply-
side substitutability at the retail level, indirect constraints from the retail markets
were unlikely to be sufficiently strong or effective such that they would prevent a
HM supplier of MVCT from profitably increasing its MTRs by a small but
significant amount™. In particular, and as noted earlier, this largely arises
because of the CPP whereby the MSP of the called party sets the MTR and,
given it is the calling party which pays for the entire call, the called party of the
MSP is generally insulated from the impact of its MSPs MTR setting behaviour.
Neither calling party nor called party sensitivities to a range of parameters were
considered by ComReg to exercise an effective constraint on MTRs.

Overall, for the purposes of the relevant wholesale assessment of Relevant
MVCT Markets, it is ComReg’s position that it is not necessary, to conclude on
the precise boundaries of the downstream retail outgoing calls market(s). What is
relevant for the purposes of the MVCT market analysis is the need to ensure the
successful completion of incoming calls from any Service Provider (FSP or MSP)
to retail mobile subscribers. The retail market assessment is, therefore, carried
out to the extent that it informs the definition and subsequent analysis of the
wholesale services underpinning incoming call completion to mobile subscribers.

ComReg also does not accept TMI's view that it has mechanically followed the
2007 Recommendation. As is required by legislation*®*, ComReg has taken
utmost account of the 2007 Recommendation and, in so doing, has had regard to
it in the context of its application to the particular circumstances of the Irish
market and to particular MSPs operating within it. As noted above, it is ComReg’s
position that this has been demonstrated in the context of the specific analysis
undertaken in the MVCT Consultation to date (and now subsequently in this
Decision) whereby ComReg has carried out a considered and specific
assessment of Irish retail markets, in particular, it identified and set out its views
on the range of factors®™ which would affect the ability of retail consumers’
behaviour to impact on the Relevant MVCT Markets and, in light of this,

!¢ See paragraphs 1.10 to 1.11 above.

%5 ComReg would note that TMI response (see paragraph 20(f)) appears to suggest that it could not
raise its MT Rs above the existing levels by the normal benchmark used for assessing do minance,.
However, ComRe g would respectfully point out that TMI's starting pointis incorrect, in that, when
defining the Rele vant M VCT M arket wi thin which TMI o perates, Co mReg is s eeking to asce rtain
whether TMI could raise its MTRs above the level that would exist in a competitive market, rather than
from its existing MTR level (see Table 5 in s ection 6 which shows that TMI's MTRs have historically
been and are currently significantly above the MTRs of other regulated MSPs.

1% Regulation 26(1) of the Framework Regulations.
%7 See paragraphs 4.9 to 4.96 of the MVCT Consultation.
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subsequently went on to assess the likely impact of retail consumer behaviour on
the Relevant MVCT Markets™®.

ComReg considers that its approach to analysing the Relevant MVCT Markets is
appropriate to national circumstances and is consistent with the approach
envisaged in the Explanatory Note to the 2007 Recommendation, which states™.

“The Recommendation should be considered in conjunction with the
'‘Guidelines for market analysis and the assessment of significant
market power' referred to in Article 15(2) of the Framework Directive
(hereinafter, “the Guidelines”). National regulatory authorities (“NRAS”)
are required, taking utmost account of this Recommendation and the
Guidelines, to define relevant markets appropriate to national
circumstances, in particular relevant geographic markets within their
territory, in accordance with the principles of competition law and to
analyse those product and service markets, taking the utmost account
of the Guidelines. On the basis of this market analysis, NRAs will
determine whether or not these markets are effectively competitive and
impose, amend, or withdraw regulatory obligations accordingly.

The regulatory framework is aimed at ensuring harmonisation across
the single market and guaranteeing legal certainty. This
Recommendation plays an important role in achieving both of these
objectives, as it seeks to ensure that the same product and services
markets will be subject to a market analysis in all Member States and
that market players will be aware in advance of the markets to be
analysed.”

Given the above, in accordance with the procedure for the identification and
definition of markets ComReg is obliged, pursuant to Regulation 26 of the
Framework Regulations, to take the “...utmost account..” of the 2007
Recommendation. ComReg is further obliged to carry out an analysis of the
relevant markets, pursuant to Regulation 27 of the Framework Regulations taking
account of the Recommendation. Accordingly, ComReg took as its starting point,
the 2007 Recommendation, which identified inter alia “Voice call termination on
individual mobile networks”, as a market which may warrant ex ante regulation. It
remains ComReg’s analysis that there exist no compelling reasons, based on
national circumstances, to deviate from the 2007 Recommendation in this
instance.

TMI also suggested that, given its position in the retail market relative to other
more established MSPs, it is subject to competitive pressures such as the ability
of other Service Providers to exclude TMI calls from inclusive minutes offered to
retail subscribers in bundled price plans. Rather than being an issue related to
wholesale market definition, ComReg considers that the impact of such potential

%8 See paragraphs 4.9 to 4.96 and 5.67 of the MVCT Consultation.

%9 See page 4 of the Explanatory Note to the 2007 Recommendation.
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action is more appropriately considered in the context of the analysis of CBP, in
particular, in relation to the credibility of any threats by a MSP to purchase
MVCT. Nevertheless, ComReg would note that while this is one possible course
of action, ComReg has no evidence, nor did Respondents furnish it with any
evidence, to suggest that any such actions have, in fact been taken by an MSP
and, if to the extent they were to have done so, it does not appear to have had
any material impact on TMI's ability to set its MTRs by a small but significant
amount above the level that would pertain in a competitive market outcome*®.
Indeed, in paragraph 6.74 we note that TMI's MTR differential with regulated
MSPs’ MTRs now currently ranges from 63% (above H3GI) to 232% (above
Meteor, O2 and Vodafone). As noted in the MVCT Consultation'®*, ComReg is
aware that certain Service Providers (principally FSPs but not MSPs) differentiate
their retail prices for calls to TMI subscribers, however, ComReg considered that
this is likely to be a direct consequence of TMI's MTR being significantly higher
than those charged by most other currently regulated MSPs (which excludes
Lycamobile).

4.145 With respect to TMI's comments that appeared to suggest that ComReg was
seeking to directly regulate the retail market, as should be clearly evident from
the MVCT Consultation Paper, ComReg is seeking only to regulate the wholesale
Relevant MVCT Markets. Insofar as TMI's reference to ComReg'’s letter of 3 July
2012'* is concerned, the reference to the MVCT Consultation being ‘primarily’
related to wholesale MVCT markets simply relates to the fact that the
consultation document as a whole also discussed retail markets (including fixed
line markets) in the context of their potential to influence the wholesale Relevant
MVCT Markets. Furthermore, ComReg is also required under statute to consider
the impact on consumers and competition, the former of which are also indirectly
consuming MVCT through their actions at the retail level. ComReg considers it
has comprehensively and demonstrably analysed the Retail Market.

ComReg’s Position on the Impact of Consumer Behaviour on the
Relevant MVCT Markets

4.146 In paragraphs 4.114 to 4.145 above, ComReg has considered Respondents’
comments on ComReg’s assessment as to whether retail behaviours (through
demand-side and supply-side substitution) are likely to indirectly and effectively

%0 As noted in paragraph 6.24 of t he MVCT Consultation, TMI's MTRs ranged from 6 0% to 212%
above those of MSPs currently designated with SMP. In paragraph 6.68 of this Decision it shows that
TMI's current MTRs now ra nge between 63% and 232% higher than other currently regulated MSPs
MTRs.

161 See Appendix B of the MVCT Consultation.

82 This 3 July 2012 letter from ComReg responded to a TMI letter of 2 June 2012 and issues raised by

TMI in a meeting with ComReg on 27 June 2012. This was followed by further correspondence from
TMI to ComReg of 6 July 2012 seeking an extension to the MVCT Consultation response deadline and
raising ot her i ssues. C omReg re sponded to this letter on 12 Jul y 2012. The re was f urther
correspondence from TMI to ComReg of 7 August 2012, 1 and 15 November 2 012 with ComReg
responding on 14 August 2012, 7 and 16 November 2012 respectively.
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constrain wholesale MTR setting behaviour. ComReg has also considered
Respondents’ views on its assessment as to the geographic scope of the retall
market.

It should be noted that ComReg does not conclude definitively on a definition of
the retail mobile market as, for the reasons previously outlined'®, it considered it
unnecessary to do so, given it has assessed the dynamics of the retail mobile
market (and other markets) to the extent that they inform the subsequent analysis
of the wholesale Relevant MVCT Markets.

Having regard to the analysis set out in the MVCT Consultation** and the
consideration of Respondents’ views above, ComReg’s position is set out below.

Retail Demand-Side Substitution

4.149

4.150

4.151

ComReg has previously identified those factors which it considered are most
likely to affect the impact of retail consumer behaviour on the Relevant MVCT
Markets. Having regard to such factors, ComReg then considered whether the
characteristics, prices and intended use of potential substitute retail products are
sufficiently interchangeable with those attributes associated with making off-net
calls to a subscriber of an MSP.

In view of this, ComReg’s position is that none of the following alternative forms
of communication are currently, or within the medium term, likely to be an
effective retail demand-side substitute for making an off-net call to a subscriber of
a particular MSP:

e Make a mobile call to a fixed line;

e Make a fixed line call to a fixed line;
e Make an on-net mobile call;

e Make a VoIP call;

e Send an off-net SMS/Text;

e Send an email;

e Shorten calls or request a call back.

ComReg'’s position is that such demand-side substitution to the above alternative
forms of communication, either individually or collectively, is unlikely to pose an
effective indirect competitive constraint on the ability of a HM supplier of MVCT to
profitably sustain a small but significant non-transitory increase in its MTRs.

63 5 ee paragraphs 4 .134 to 4.139 a bove a nd p aragraphs 4.3to 4.7 and 4 .97 ofth e M VCT
Consultation.

184 See paragraphs 4.97 to 4.216 of the MVCT Consultation.
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Supply Side Substitution

4.152

4.153

4.154

ComReg has considered whether supply-side substitution is likely to effectively
constrain the ability of a supplier of MVCT to profitably sustain a small but
significant non-transitory increase in its MTRs.

It is technically infeasible for a Service Provider to have the ability to provide a
voice call service to a mobile number which is not reliant on the provision of
MVCT by the subscriber's MSP (and to do so in a timely manner, without
incurring significant costs). Currently, it is the terminating MSP who controls the
final routing and termination of calls to subscriber mobile humbers™ and, as a
consequence retail supply side substitution is not possible. ComReg is also
unaware of any technologies in development or in existence that would, within
the medium term, allow an originating Service Provider to bypass the called
party’s MSP to terminate a call to a subscriber’'s mobile number.

ComReg'’s position is that retail supply-side substitution is unlikely to pose an
effective competitive constraint on the ability of a HM supplier of MVCT to
profitably sustain a small but significant non-transitory increase in its MTRs.

Geographic Scope of the Retail Mobile Market

4.155

4.156

ComReg has considered the geographic scope of the retail mobile market to the
extent that it informs the subsequent assessment of the geographic scope of the
wholesale Relevant MVCT Markets.

In view of the nationally-driven pricing practices of the MSPs, their national
coverage and the uniformity in retail mobile call product (functional and
technical) characteristics offered across different geographic areas, ComReg’s
position is that the conditions of competition in the retail mobile market are
sufficiently homogeneous to suggest the geographic market is national in scope.

185 Either technically and/or contractually.
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Definition of Wholesale Relevant MVCT
Markets

In section 5 of the MVCT Consultation ComReg set out its preliminary view on
the product and geographic scope of the Relevant MVCT Markets. ComReg
briefly describes below the preliminary views set out in the MVCT Consultation
and then goes on to consider Respondents’ views before setting out its position
on such matters.

Position set out in the MVCT Consultation
Wholesale Product Market Assessment

5.2

5.3

5.4

5.5

The MVCT Consultation, having assessed retail market behaviours and impacts,
considered the definition of the Relevant MVCT Market from both a product and
geographic perspective.

In defining the wholesale Relevant MVCT Markets, ComReg was quite clear, that
whilst its starting point was the 2007 Recommendation, which identified inter alia
“Voice call termination on individual mobile networks”, for the avoidance of doubt
ComReg examined whether it was appropriate in light of national circumstances
and, in so doing, sought the views of interested parties. In this regard, ComReg
then conducted its analysis by considering the narrow wholesale service
involving the provision of a voice call termination service for the purpose of
completing a call to a mobile subscriber. From there, ComReg then examined
whether this narrow product market should be broadened to include other
wholesale products or services, taking account of demand-side and supply-side
substitutability considerations.

ComReg’s assessment also started from the assumption that regulation is not
present in the market under consideration, i.e. no regulation in the Relevant
MVCT Markets (in accordance with the so-called ‘modified greenfield approach’).
However, SMP regulation present in other markets or regulation in place through
the general regulatory framework is considered.

As noted above, before considering the detailed definition of the Relevant MVCT
Markets, ComReg set out™ to address some preliminary issues which could
have a bearing on its approach to the wholesale market definition, in particular,
the starting ‘candidate MVCT product market’ against which a substitutability
analysis is carried out. In this regard, the MVCT Consultation set out ComReg’s
preliminary view that the starting point for the MVCT product market definition is
such that the candidate product had the following characteristics:

e it involves interconnection between networks; and

186 See paragraphs 5.5 to 5.17 of the MVCT Consultation.
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e it involves call termination for the purpose of completing inbound voice calls
to subscribers/mobile numbers that have been allocated (through a primary
or secondary allocation) to an individual MSP; and

e the supplier of MVCT should have the ability to set/control the associated
charges (MTRs) for the relevant wholesale service; and

e it should include the provision of mobile call termination to all subscribers of
an individual MSP (rather than on an individual subscriber basis); and

e be defined on a technology neutral basis and should not differ by underlying
technology and should include MVCT provided by a MSP through a national
roaming agreement

5.6 It was ComReg’s preliminary view that the candidate MVCT product market
therefore consisted of:

“the provision by a mobile service provider of a wholesale service to
other undertakings for the purpose of terminating incoming voice calls to
mobile numbers™ in respect of which that mobile service provider is
able to set the MTR”

5.7 The MVCT Consultation then went on to consider whether the above market
definition should be expanded in light of the availability of any effective wholesale
demand-side and wholesale supply-side substitutes.

5.8 In terms of wholesale demand-side substitution, the MVCT Consultation noted**®
that given the nature of MVCT, a purchaser does not (in the medium term) have
any viable alternatives for terminating a mobile voice call to a subscriber of an
individual MSP, i.e. it is not possible for an originating (or transiting) Service
Provider to terminate a call to any MSP’s subscriber by purchasing termination
on another MSP’s network. ComReg’s preliminary view was that there were
currently no effective demand-side substitutes for MVCT and that this position
was not likely to change within the timeframe of this market analysis.

5.9 Wholesale supply-side substitution was also considered*® in the MVCT
Consultation, including supply by an MSP other than the called party’'s MSP,
supply from the entry of new MSPs into the market and supply through other
technologies. It was ComReg’s preliminary view that there were no effective
supply-side substitutes for MVCT and that this position was not likely to change
within the lifetime of the market analysis.

187 The term™ mobile number”inc ludesa mobile wh ichist hesu bject ofa™ primary

allocation/reservation” anda mo bile numberwh ich ist he subjecto f a “secondary
allocation/reservation”, within th e m eaning s et o ut i n th e N ational N umbering C onventions, th e
current version of which is National Numbering Conventions, Version 7.0, ComReg Document 11/17.

188 See paragraphs 5.18 to 5.28 of the MVCT Consultation.
189 See paragraphs 5.29 to 5.54 of the MVCT Consultation.
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The MVCT Consultation also set out and analysed” a number of other
considerations relevant to the definition of the MVCT product markets. In this
regard, it was ComReg’s preliminary view that an MSP’s self-supply of mobile
voice call termination does not fall within the MVCT product markets given that
such self-supply is unlikely to constrain a HM MSP’s MTR setting behaviour in
supplying MVCT to other Service Providers. ComReg’s preliminary view was
also that the MVCT product markets were standalone markets and are not part of
broader bundled service markets'".

Overall, it was ComReg’s preliminary view that there are not likely to be any
effective demand-side or supply-side substitutes to the provision of MVCT by
individual MSPs within the timeframe of the market analysis. ComReg also
considered the strength of any indirect constraints from the retail market on the
Relevant MVCT Markets and set out its preliminary view that these were
insufficient to act an effective competitive constraint on the MTR setting
behaviour if a HM supplier of MVCT.

It was, therefore, ComReg’s preliminary view that the wholesale MVCT product
markets consisted of*":

“the provision by a mobile service provider of a wholesale service to
other undertakings'” for the purpose of terminating incoming voice calls
to mobile numbers'™ in respect of which that mobile service provider is
able to set the MTR”

ComReg considered that the above definition was sufficiently flexible yet clear
enough to identify the economic bottleneck in the Relevant MVCT Markets.

It was also noted that, to the extent that other wireless networks (or other similar
technologies) could facilitate the offer, by a MSP, of a wholesale service for the
termination of incoming calls to its own subscribers and, having regard to
whether they utilise mobile numbers and their ability to determine their own
MTRs, such MSPs are likely to face similar abilities and incentives to existing
MSPs when setting their actual ‘MTRSs’. As a consequence, it was ComReg’s
preliminary view that mobile termination offered in these circumstances would
likely fall within the wholesale MVCT product definition above.

Having regard to the above product market definition it was ComReg’'s
preliminary view that the following separate MVCT product markets (Relevant
MVCT Markets’) exist:

170 See paragraphs 5.55 to 5.61 of the MVCT Consultation.
"1 See paragraphs 5.62 to 5.66 of the MVCT Consultation.
172 See paragraph 5.58 of the MVCT Consultation.

73 For

the a voidance of doubt, the MVCT Consultation n oted i n par agraph 5.77 that"' other

undertaking’ includes any und ertaking, wh ether this be an undertaking | ocated in t he Republicof
Ireland or in another jurisdiction.

174 See footnote 167 above.
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e Wholesale MVCT supplied by Hutchison 3G Ireland Limited;
e Wholesale MVCT supplied by Lycamobile Ireland Limited,;
e Wholesale MVCT supplied by Meteor Mobile Communications Limited;

e Wholesale MVCT supplied by Telefonica Ireland Limited (including Liffey
Telecom Limited);

e Wholesale MVCT supplied by Tesco Mobile Ireland Limited;
e Wholesale MVCT supplied by Vodafone Ireland Limited;

Given the definition of the Relevant MVCT Markets, neither Postfone nor
Blueface were considered by ComReg to fall within the scope of a Relevant
MVCT Market, in particular, given they do not charge, nor do they currently have
the ability to set, an MTR. However, ComReg noted that were they to do so (or
have the ability to do so), then there is a strong case to be made that Postfone
and Blueface would fall within the definition of the Relevant MVCT Market.

ComReg asked the following questions with respect to the definition of the
Relevant MVCT Markets from a product perspective.

Question 5. Do you agree with ComReg’s preliminary conclusions on the
wholesale MVCT  product market assessment ? Please
explain the reasons for y our answer, cle arly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Question 6. Doy ou agree that ComReg’s proposed defin ition of the
Relevant MVCT Markets adeq uately ide ntifies the economi c
bottleneck represen ted by m obile voi ce call terminati on?
Please explai nthereason sfory ourans wer,clearl y
indicating the rel evant paragraph numbe rs to which y our
comments refer, along with all re levant factual evidence
supporting your views.

Wholesale MVCT Geographic Market

5.18

5.19

Having set out its preliminary view on the Relevant MVCT Markets from a
product perspective, ComReg went on in the MVCT Consultation to consider the
geographic scope of such markets*®.

For similar reasons to the retail market, ComReg considered that, given a
common pricing constraint and the homogeneity of conditions of competition in
the supply of MVCT, the Relevant MVCT Markets are each national in
geographic scope, the boundaries of which are defined by the geographic

"5 See Question 5 and 6 on page 104 of the MVCT Consultation.
76 See paragraphs 5.71 to 5.75 of the MVCT Consultation.
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coverage of each MSP’s network. In this regard, the MVCT Consultation noted
that MSPs:

¢ have national network/service coverage;

e do not differentiate MTRs based on the location of the mobile subscriber, i.e.
MTRs are geographically uniform; and

e do not differentiate MTRs based on the underlying network standards
deployed in particular geographic locations.

It was, therefore, ComReg’s preliminary view that the geographic scope of the
wholesale Relevant MVCT Markets is national and each was defined by the
boundaries of geographic coverage of each of the MSPs networks in Republic of
Ireland.

ComReg asked the following question with respect to its preliminary conclusions
on the Relevant MVCT Markets from a geographic perspective.

Question 7. Do you agree with ComReg’s preliminary conclusions on the
wholesale MVCT geographic market assessment? Pl ease
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views

5.22

5.23

5.24

Given the overlap of issues raised by Respondents with respect to Question 5,
Question 6 and Question 7 above, ComReg has presented the main views of
Respondents on these issues below.

Seven Respondents expressed views on ComReg’'s wholesale MVCT product
market definition (Question 5 above). Four Respondents agreed (ALTO, Eircom
Group, O2 and Vodafone) with ComReg’s assessment, one Respon dent
partially agreed (Lycamobile), with the two remainin g Respondents
disagreeing (H3GI and TMI). In so doing, Respondents provided comments and
additional analysis to that set out by ComReg in the MVCT Consultation, as well
as raising other issues for consideration.

Seven Re spondents expressed vi ews on whether ComReg’'s proposed
definition of the Relevant MVCT Markets'” adequately identified the economic
bottleneck represented by mobile voice call termination (Question 6 above). Four
Respondents agreed (ALTO, Eircom Group, O2 and Vodafone), while three
Respondents disagreed (H3GI, Lycamobile and TMI) with ComReg’s analysis.
In so doing, Respondents mostly referred back to their responses to Question 5,
but, in some cases, provided additional comments and analysis to that set out by

" See paragraph 5.12 above.
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ComReg in the MVCT Consultation, as well as raising other issues for
consideration.

Six Respondents expressed views on ComReg’s proposed geographic market
definition (Question 7 above). Three Respondents’ agreed (ALTO, Meteor, O2)
with ComReg’s preliminary conclusions on the wholesale MVCT geographic
market assessment, while three Respondents disagreed (H3GI, Lycamobile
and TMI). Vodafone did not express a view explicitly.

A brief overview of Respondents’ views is set out below.

ALTO agreed, noting that there is no obvious substitute product for MVCT at this
time or would there be for the foreseeable future. However, it suggested that
barriers to entry in the market were low. It also agreed that ComReg’s proposed
definition of the Relevant MVCT Market adequately identified the economic
bottleneck represented by MVCT and that the market was national in scope.

02 expressed similar views to ALTO and indicated that its agreement was
subject to its concerns highlighted in its responses to previous questions. It also
agreed that the Relevant MVCT Markets were national in their geographic scope.

Eircom Group supported the definition of an MSP based on the criteria set out in
the MVCT Consultation'®. It also concurred that the MVCT product market
consists of interconnection of networks involving the termination of voice calls
where the supplier has the ability to set the associated MTRs. Eircom Group also
agreed with the definition of the market at a network rather than an individual
subscriber level and on a technology neutral basis. It noted that beyond the time
horizon of the current analysis, consideration may need to be given to the
implications of higher data speeds on 4G networks with respect to the
substitutability of services such as third party VolP. Eircom also agreed with the
exclusion of self-supply from the product market. It also agreed that ComReg’s
proposed definition of the Relevant MVCT Market adequately identified the
economic bottleneck represented by MVCT and that the markets were national in
their geographic scope.

Vodafone also agreed with the definition of an MSP based on the criteria set out
in the MVCT Consultation. It also considered there were no completely effective
demand-side or supply-side substitutes for MVCT supplied by an MSP, that self-
supply should be excluded from the Relevant MVCT Markets and that ComReg’s
proposed definition adequately identified the economic bottleneck represented by
MVCT. Vodafone did not comment specifically on the geographic scope of the
Relevant MVCT Markets.

H3GI did not agree with ComReg’s preliminary conclusions on the wholesale
MVCT product market assessment or that the proposed market definition
adequately identified the economic bottleneck represented by MVCT or that the

"8 See paragraph 5.6 of the MVCT Consultation w hich related to an MSP having spectrum access,
interconnection with at le ast one other n etwork, and th e control of access to mobile su bscribers
through either a primary or secondary allocation of mobile nhumbers
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geographic scope of the markets were national in scope. Its reasoning was
based largely on its response to previous questions' (primarily related to the
adequacy of the 2011 Market Research and ComReg’s purported over-reliance
upon this in the analysis). It also suggested that VolP acts as an indirect
constraint on MSPs when setting their MTRs.

Lycamobile partly agreed with ComReg’s preliminary conclusions regarding
ComReg’s product market assessment, noting that it does not provide bundled
services (presumably referring to its position as a SIM only service provider that
does not supply its subscribers with handsets) and, as a consequence,
expressed its view that its per-minute tariffs are more transparent than is the
case for other MSPs who offer traditional bundles (that usually include a free or
discounted mobile phone). It noted that other MSPs can easily cross subsidise
one service for another (including wholesale MVCT) where traditional bundles
are offered. Lycamobile also re-iterated the same opinion expressed in its
response to previous questions™ concerning the assessment of indirect
constraints from the retail market and, in this regard, noted that the Lycamobile
called party has a high sensitivity to the cost incurred by the Lycamobile calling
party because the called party is typically a family member or friend. In some
cases, it stated that both the calling and called party are Lycamobile customers.

Lycamobile did not agree that ComReg’s proposed wholesale market definition
adequately identified the economic bottleneck represented by mobile voice call
termination, as it considered that too much credence was given to the ability of a
new unregulated MVNO entrant to set its own MTR. It also considered the
geographic scope of the Relevant MVCT Markets to be global.

TMI did not agree with ComReg’s preliminary views on the product and
geographic assessment with respect to the Relevant MVCT Markets or that
ComReg has properly identified the economic bottleneck represented by MVCT.
As to its reasoning, it reiterated the same views expressed in it response to
Question 4**, which largely related to its view that ComReg had failed to carry
out an adequate analysis at both the retail and wholesale level and that ComReg
had followed the non-binding 2007 Recommendation without taking due regard of
Irish market conditions and the specifics of TMI.

Noting the above and additional matters raised, Respondents’ views primarily
focussed on issues which can be generally captured under the broad themes
identified below.

e Whether there were low barriers to entry in the MVCT Market and the market
definition’s consistency with the 2007 Recommendation;

179 See H3GI's response to Question 3 and Question 4 in paragraphs 4.37 and 4.98 above.

180 See Lycamobile’s response to Question 2 and Question 3 in paragraphs 4.19 and 4.34 above.
'8l See paragraphs 4.110 to 4.113 above.
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e Regulating MVNOSs termination rates may reduce the level of competition in
the retail market;

e Whether MVCT is purchased as a standalone service;
e Adequacy of the 2011 Market Research;

e Whether VoIP places an effective indirect constraint on the Relevant MVCT
Markets;

e Suggested failure to define the wholesale MVCT market in light of TMI's
specific position within the retail and wholesale markets;

e Whether a potential supply-side substitute exists through the purchase of
termination via a Mobile Virtual Network Enabler ( MVNE);

e Lycamobile’s ability to set its MTR and the position of its subscribers;

e Whether the economic bottleneck has been properly identified; and

e Whether the Geographic Scope of the Relevant MVCT Markets is Global.
5.36 Respondents’ views under the above themes are summarised below.

Whether there are low barriers to entry in the MVCT Market and the
market definition’s consistency with the 2007 Recommendation

5.37 ALTO and O2, while agreeing with the definition of the Relevant MVCT Markets,
considered that, based on MVNO entry in recent years, barriers to entry were
low. In view of this, O2 also expressed concern at what it considered to be a
broadening of the market definition from that set out in the 2007
Recommendation, and that it did not meet the 3 criteria set out by the European
Commission therein. In particular, O2 stated that the market defined by ComReg
clearly has low barriers to entry which is evident from the retail market entry and
exit by MVNOs in recent years.

Regulating MVNOs termination rates may reduce the level of
competition in the retail market

5.38 02, while agreeing with ComReg’s analysis, suggested that the ability of new
MVNOs to enter the market with regulated termination rates may reduce the level
of competition in the retail mobile market and ComReg do not assess the impact
of this on the retail mobile market.

Whether MVCT is purchased as a standalone service

5.39 Vodafone, while agreeing with ComReg’s analysis, also commented on whether
MVCT is part of a broader services market. In this regard, it suggested that it is
not always the case that the purchase of MVCT by other undertakings is on a
standalone basis, but is sometimes purchased as part of a bundle. One example
cited by Vodafone related to the services purchased by MVNOs from their host
network. For example, in launching its service, Vodafone noted that an MVNO
will be required to purchase, call origination, call termination, SMS origination and
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termination and possibly data and roaming services. Vodafone stated that how
the services are purchased will be subject to commercial contract, but voice
termination, for example, could therefore be purchased as part of a bundle which
includes both originating and terminating calls.

Adequacy of the 2011 Market Research

5.40 As noted in paragraph 5.31above, H3GI did not comment specifically on the
wholesale MVCT product or geographic market assessment, but raised same
issues in it response to previous questions, largely relating to the
adequacy/robustness of the 2011 Market Research and ComReg’s reliance upon
it in conducting its analysis.

Whether VolP places an effective indirect constraint on the Relevant
MVCT Markets

5.41 In the context of the MVCT product market definition, H3GI considered that retail
VoIP services placed an effective indirect constraint on the MTR setting
behaviour of a HM supplier of MVCT.

Suggested failure to define the wholesale MVCT market in light of
TMI’s specific position within the retail and wholesale markets

5.42 TMI, while accepting that there is no alternative for a call to reach a customer on
a particular mobile network other than through a route controlled by a mobile
operator (i.e. there are no wholesale demand-side substitutes), considered that
ComReg had failed to carry out an adequate analysis of the wholesale MVCT
markets, having regard to TMI's specific position within it. In so doing, it reiterated
the same points that were raised in its response to previous questions'®?, many of
which were related to whether it had SMP and the proposed imposition of
remedies upon it.

5.43 TMI considered that the retail markets and the Relevant MVCT within which TMI
operates are inextricably linked and that the countervailing influences felt by TMI
at the retail level should be taken into account in defining the wholesale market. It
urged ComReg to carry out its analysis afresh and in a more thorough manner,
and to propose a market definition that is specific to TMI rather than that which it
considered was based on a broad overview of the sector.

5.44 TMI did not comment specifically on ComReg’s assessment of the geographic
scope of the Relevant MVCT Markets.

5.45 TMI also considered that ComReg had failed to provide adequate reasoning to
support the preliminary views in the MVCT Consultation and because of this TMI
could not adequately form a complete view of its position. In this regard TMI
referred to the ‘preliminary views’ of ComReg and suggested that they were,
therefore, incomplete.

182 See TMI response to questions 3 and 4 at paragraphs 4.28, 4.38, 4.100 and 4.110 to 4.113 above.
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Whether a potential supply-side substitute exists through the
purchase of termination via an MVNE

5.46 In the context of supply-side substitution, Vodafone believed that there are
situations in the context of relationships between Mobile Virtual Network Enablers
(MVNEs) and MVNOs where there may be a supply-side substitute for
termination purchased from a MVNO, in particular, in the form of termination
purchased directly from the MVNE. This, in Vodafone’s view, may arise where,
on the one hand, the MVNE has been allocated the mobile numbers used to give
effect to MVCT but, on the other hand, it is the MVNO who offers MVCT to the
market. In this regard, Vodafone cited the example of TMI who, as an MVNO,
purchases wholesale network access from O2 via its (02’s) wholly owned
subsidiary, Liffey Telecom (which is an MVNE)™. Vodafone queried whether
Liffey Telecom, in providing hosting and other services to TMI, was providing a
potential supply-side substitute for MVCT supplied by TMI.

Lycamobile’s ability to set its MTR

5.47 Lycamobile, in partially agreeing with ComReg’s product market assessment,
considered that too much credence has been given to a new unregulated MVNO
entrant to set its own MTR. In this regard, Lycamobile indicated that the choice it
faced was to either reduce its MTR or to face refusal or delay by other Service
Providers in conditioning their networks for interconnection or to delay
implementing number portability

Whether the economic bottleneck has been properly identified

548 In terms of the economic bottleneck represented by MVCT, Lycamobile
expressed the view that

“the economic bottleneck is the lack of effective regulation of wholesale
access rates such that it is not uncommon for the wholesale access
Mobile Terminating Leg per minute price to equal or exceed the MVCT
received by the MVNO for terminating a call’.

Whether the Geographic Scope of the Relevant MVCT Market is
Global

5.49 Lycamobile did not agree that the wholesale MVCT geographic market is national
in scope and considered it to be a global market based on its use of the
international Global System for Mobile communications standard (the GSM
standard). Lycamobile also noted that its customer base has a high propensity for
making (as opposed to receiving) international calls, primarily to non-EU
destinations and considered that it had no option but to purchase MVCT from
such non-EU MSPs. It considered that reductions in the MTRs of EU MSPs,
without a countervailing reduction in MTRs in a non-EU state, were effectively a

18 See paragraphs 3.5 and 3.10 of t he MVCT Consultation for th e nature o f the MVNO hosting
arrangements between TMI and Liffey Telecom.
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subsidy to the non-EU MSPs. Lycamobile also disagreed that retail products
were homogenous, noting that this may be the case for the large mobile network
operators’ offerings, but not for niche MVNO’s such as Lycamobile.
Consequently, it considered that any MTR decision based solely upon nationally-
driven pricing practices, and the perception that there is uniformity in mobile call
product offerings, is inappropriate when applied to Lycamobile and Lycamobile’s
consumers.

ComReg’s Assessment of Respondents’ Views

5.50 In paragraphs 5.22 to 5.49 above, ComReg has summarised the most relevant
issues raised by Respondents concerning its definition of the Relevant MVCT
Markets and its sets out below its consideration of the issues raised according to
the themes identified in paragraph 5.35 above.

Whether there were low barriers to entry in the MVCT Market and the
market definition’s consistency with the 2007 Recommendation

5.51 In paragraph 5.37 it was noted that ALTO and O2 considered that, based on
retail market entry by MVNOSs, barriers to entry were low and, in view of this, O2
also expressed concern that the definition of the Relevant MVCT Markets may
not meet one of the 3 Criteria®® set out by the European Commission in its 2007
Recommendation.

5.52 ComReg does not agree that MVCT Market is characterised by low barriers to
entry. ALTO and O2 may be confusing retail market entry with entry to the
wholesale Relevant MVCT Markets. As noted in the MVCT Consultation'™, it was
ComReg’s preliminary view that there are no demand-side or supply-side
substitutes in each Relevant MVCT Market and that this was likely to remain the
case for the period under review. To the extent that there may be entry to the
retail mobile market (including via an MVNO arrangement), that does not mean
that a different MNO or MVNO can terminate a call to a subscriber of another
MSP (i.e. retail market entry does not result in there being a demand-side or
supply side substitute for mobile termination provided by another MSP).

5.53 Insofar as entry to the retail market is concerned, there is a requirement for a
MSP to have spectrum and build a radio access network in order to offer services
(involving considerable and partially sunk expenditure) and, as such, barriers to
entry to the retail market are considered by ComReg to be high. However,
ComReg also notes that there has been both entry and exit in the retail market by

184 In order for a market to be susceptible to ex ante regulation by an NRA a market should have high
barriers to entry (first criterion), not be likely tend towards e ffective competition ( second criterion)
competition law is insufficient to address t he m arket failures that result from the first t wo criteria
being met (third criterion). These criteria are set out in paragraph 2 of the 2007 Recommendation (the
‘3 Criteria’).

18 gSee section 5 of the MVCT Consultation.
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MVNOs'™ over recent years, although this is highly dependent on the ability of
MVNOs to commercially negotiate wholesale access network arrangements with
MSPs who would also compete with MVNOs in the retail market.

ComReg notes O2’s views suggesting the market definition has been broadened
beyond the scope of that set out in the 2007 Recommendation. Rather than
being broadened, it is ComReg’s position that the market definition has been
more precisely encapsulated in a technology neutral and forward looking manner
and has been defined according to national circumstances (as is provided for in
the 2007 Recommendation) in accordance with Regulation 16(1)(a) of the
Framework Regulations.. ComReg would also note that the European
Commission has, as a priori, determined that mobile termination markets are
susceptible to ex ante regulation and that NRAs are required to apply the 3
Criteria  when assessing markets other than those set out in the 2007
Recommendation. For example, the 2007 Recommendation notes™ that:

“In defining relevant markets appropriate to national circumstances in
accordance with Article 15(3) of Directive 2002/21/EC, national
regulatory authorities should analyse the product and service markets
identified in the Annex to this Recommendation.

When identifying markets other than those set out in the Annex, national
regulatory authorities should ensure that the following three criteria are
cumulatively met: ....... " [EMPHASIS ADDED]

ComReg considers its market definition to be entirely consistent with Market 7 as
identified in the 2007 Recommendation and to be appropriate in light of Irish
circumstances. In this regard, ComReg notes that the European Commission
Comments**® have fully accepted ComReg’s approach to defining the Relevant
MVCT Markets and, therefore, it too considers ComReg’'s approach to be
consistent with the definition of market 7 as set out in the 2007 Recommendation.
Further, as evidenced from the MVCT Consultation and now in this Decision,
ComReg would also note that:

e Dbarriers to entry in each Relevant MVCT Market are considered to be high
and non-transitory**’; and

e atendency towards effective competition within each Relevant MVCT Market
is not likely within the timeframe considered within the analysis**; and

18 TMI. Lycamobile, Postfone and Blueface operate in the retail market through MVNO arrangements.
‘Just Mobile’ entered the retail market but exited in August 2011 after less than a year of operation.

187 See paragraphs 1 of the 2007 Recommendation.

18 See Appendix C for a copy of the European Commission Comments.
189 See paragraphs 5.29 to 5.54 of the MVCT Consultation.

190 gee section 6 of the MVCT Consultation.
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e absent regulation, competition law is not likely to be sufficient to deal with the
market failures identified™".

5.56 ComReg further notes that the Competition Authority’s Opinion further concurs
with ComReg’s definition of the Relevant MVCT Markets and the European
Commission Comments have fully agreed with the draft measures proposed to it
and now set out in this Decision.

Regulating MVNOs termination rates may reduce the level of
competition in the retail market
5.57 In paragraph 5.38 it was noted that O2 considered that the regulation of MVNOSs’

MTRs may reduce the level of competition in the retail mobile and that ComReg
did not assess the impact of this.

5.58 The regulation of MTRs and its impact on the retail market is not, in ComReg’s
view, relevant to defining the Relevant MVCT Markets. Regulation of the MTRs of
all MSPs (who it was proposed had SMP), including MVNOSs, and its impact on
competition and consumers was considered in the MVCT Consultation in the
context of the competition problems that regulation was seeking to address and
in the proposed remedies to assess these*?. ComReg returns to the assessment
of these issues later in this Decision*®.

5.59 However, and as noted in paragraph 4.56, to the extent that MVNO entry to the
retail market is predicated on using wholesale MTR revenues in excess of
efficiently incurred costs to cross-subsidise retail operations or customer
acquisition, e.g., handset subsidies (with such wholesale revenues being derived
from competitors or close competitors), then this suggests to ComReg that such
entry may not be efficient.

Whether MVCT is purchased as a standalone service

5.60 In paragraph 5.39 Vodafone suggested that MVCT may not be a standalone
service, in particular, for MVNOs, who it suggested purchase it as part of a
bundle which includes both originating and terminating calls.

5.61 ComReg notes that MVNOs buy a range of wholesale access services in the
context of their MVNO arrangement with their host MSP, including wholesale
inputs (such as access to radio networks) which facilitate the MVNO in offering its
own retail services. These are commercially negotiated and are not, therefore,
generally relevant to the supply by an MVNO of MVCT services, although absent
the hosting arrangement with an MNO, an MVNO would not be able to provide its
retail or its MVCT services™. MVCT is, however, purchased by Service Providers

%1 See section 7 of the MVCT Consultation.
192 See sections 7, 8 and 9 of the MVCT Consultation.
193 See section 7 and 8 of this Decision.

194 If an MVNO did not have the hosting arrangement it would not have an ability to offer inbound calls
to its subscribers.
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from individual MSPs on a standalone basis whenever a subscriber of the
Service Provider calls a subscriber of another MSP’s network. ComReg does not
consider that the price of MVCT (i.e. MTRS) is likely to be constrained by the
bundle of wholesale services purchased by MVNOs to facilitate their retail
offerings.

ComReg does not, therefore, agree with Vodafone’s view, having regard to the
above and for the reasons set out in the MVCT Consultation'®.

Adequacy of the 2011 Market Research

5.63

5.64

As stated in paragraph 5.40 above, H3GlI disagreed with ComReg’s preliminary
view on the basis that it considered that ComReg had relied too significantly on
the 2011 Market Research (and also in its response to Question 3 and Question
4).

ComReg notes that H3GI did not comment specifically on ComReg’s analysis
which set out that there were no demand-side or supply-side substitutes for
MVCT. ComReg has previously addressed H3GIl's comments regarding the 2011
Market Research™® and, for the same reasons set out therein, ComReg does not
accept H3GlI'’s view.

Whether VolP places an effective indirect constraint on the Relevant

MVCT Markets

5.65

5.66

As noted in paragraph 5.41 above, H3GI considered that retail VolP services
placed an effective indirect constraint on the MTR setting behaviour of a HM
supplier of MVCT.

ComReg previously considered this issue in the MVCT Consultation*” and in
paragraphs 4.117 to 4.120 of this Decision. For the reasons set out therein,
ComReg'’s position is that VolP use by retail subscribers is not likely to effectively
constrain an MSP’s MTR setting behaviour such that it would constrain it from
profitably sustaining a small but significant increase in its MTRs (above the
competitive level).

Suggested failure to define the wholesale MVCT market in light of

TMVI’'s specific position within the retail and wholesale markets

5.67

In paragraphs 5.42 and 5.43 above, we set out TMI's views whereby it
considered that ComReg had failed to carry out an adequate analysis of the
wholesale MVCT markets, having regard to TMI's specific position within it. TMI's
reasoning was largely the same as that which it offered in response to previous
questions™®,

195 See paragraphs 5.62 to 5.66 of the MVCT Consultation.

1% See paragraphs 4.58 and 4.59 above.
17 See paragraphs 4.158 to 4.167 of the MVCT Consultation.

19 See TMI's response as summarised in paragraphs 4.110 to 4.113 above.
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ComReg notes that TMI also accepted that there were no wholesale demand-
side substitutes for the provision of MVCT. TMI’s response focuses on a number
of suggested deficiencies in ComReg’s analysis including that ComReg’s
analysis had failed to take account of TMI's position in the retail market.

Contrary to TMI's view, the Relevant MVCT Market within which TMI operates
has been defined by ComReg having regard to TMI's particular circumstances
within both the retail market and the wholesale Relevant MVCT Market within
which TMI operates. ComReg has previously analysed the extent to which retail
consumer behaviour (both called and calling parties) might impact upon all MSPs
(including TMI’s) position within the Relevant MVCT Markets and ComReg found
that indirect constraints were unlikely to effectively constrain a HM supplier’'s
ability to profitably sustain a small but substantial increase in MTRs above the
competitive level. TMI also accepts that there are no effective demand side
substitutes for MVCT offered by an individual MSP. As noted the MVCT
Consultation', over the period within which it has been active in the wholesale
market, TMI's MTRs ranged from 60% to 212% above those of MSPs currently
designated with SMP. In paragraph 6.68 of this Decision it shows that TMI's
current MTRs now range between 63% and 232% higher than other currently
regulated MSPs MTRs. It, therefore, appears to ComReg that TMI has the ability
to sustain and MTR increase well above the MTR levels of other currently
regulated MSPs.

As noted in paragraphs 5.55 and 5.56 above, both the European Commission
and the Competition Authority have concurred with ComReg’s definition of the
Relevant MVCT Markets.

As regards TMI's comments regarding ComReg’s views being ‘preliminary’ in the
MVCT Consultation, these simply reflect that fact that ComReg is consulting with
stakeholders on its preliminary views prior to reaching a decision (having
considered Respondents’ Submissions) and finalising them. ComReg’s views
were thus “preliminary” in the sense that they do not pre-empt its final analysis
and Decision. Accordingly, ComReg’s views expressed in the MVCT
Consultation were, by necessity, based on its consideration of market conditions
at the time of writing, drawn from its analysis of information received from a
number of sources, including Service Providers and other sources. Such views
were, therefore, necessarily provisional and demonstrably so. ComReg set out
reasons for its views including, for example factual information on which it relied
in the MVCT Consultation, whilst also giving interested parties the opportunity to
make submissions on these matters. In reaching its final decisions, ComReg
takes full account of Respondent’s views and has re-examined all issues in light
of these.

TMI's response to Question 5 and Question 6 raised points that are the same as
those set out in its response to previous questions (many of which were related
to whether it had SMP and the proposed imposition of remedies upon it).

199 See paragraph 6.24 of the MVCT Consultation.
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ComReg has addressed these in paragraphs 4.132 to 4.145 above and, having
regard to the reasons set out therein, ComReg maintains its view that its
definition of the Relevant MVCT Markets is appropriate.

Given the above, ComReg does not find any material reasons set out within
TMI's Submission, or otherwise (such as by reason of ComReg's own re-
examination of the issues) to change its definition of the Relevant MVCT Market
as it applies to TMI (or indeed another MSP).

Whether a potential supply-side substitute exists through the

purchase of termination via an MVNE

5.74

5.75

In paragraph 5.46 we noted that Vodafone considered that there may be a
supply-side substitute for termination purchased from a MVNO, in particular, in
the form of termination purchased directly from the MVNE that provides
wholesale services to the MVNO.

ComReg would note that its definition of the MVCT product concerns the supply
by the MVNO of a call completion service enabling other Service Providers’
subscribers to connect to the MVNO's subscribers (and not the subscribers of the
MSP providing the network hosting arrangements to the MVNO). Additionally, it is
the MNVO who has been allocated the mobile numbers (either through a primary
or secondary allocation) and who has the ability to set the MTR. In the specific
circumstance identified by Vodafone regarding the relationship between TMI and
Liffey Telecom, ComReg notes that Liffey Telecom has no subscribers, TMI has
a secondary allocation of mobile numbers (from Liffey Telecom) and it is TMI that
sets the MTR and not Liffey Telecom. Therefore, ComReg does not consider that
underlying wholesale access arrangements between these parties suggest that
wholesale supply side substitution is possible.

Lycamobile’s ability to set its MTR and the position of its subscribers

5.76

S5.77

In paragraph 5.47 we noted that Lycamobile, in setting out views on the proposed
market definition, considered that too much credence was given to a new
unregulated MVNO entrant to set its own MTR.

ComReg would note that the wording of ComReg’s proposed market definition®”
focuses, amongst other things, on whether an MSP has the ability to set its MTR
(which Lycamobile does). However, the extent to which it can do so
independently of its competitors, customers and consumers is assessed in the
context of whether an MSP has SMP. In this regard, Lycamobile indicated that
the choice it faced was to either reduce its MTR or to face refusal or delay by
other Service Providers in conditioning their networks for interconnection or to
delay implementing number portability and these matters were** considered in

20 See paragraph 5.6 above.

21 Insofar as Lycamobile was concerned, see paragraph 6.228 to 6.246 of the MVCT Consultation.
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the MVCT Consultation in the context of the SMP assessment and are further
considered in section 6 of this Decision®2.

5.78 It is also worth re-iterating that in the context of the definition of the Relevant
MVCT Markets, that ComReg is seeking to ascertain the ability of a HM supplier
of MVCT to profitably sustain a small but substantial increase (typically 5% to
10%) in MTRs above the competitive level. As noted the MVCT Consultation®®,
over the period within which it published its MTRs and offered MVCT services,
Lycamobile’s MTR have been substantially above those of MSPs currently
designated with SMP (as well as being somewhat above unregulated MTRs of
TMI). In Table 6 and paragraph 6.91 of this Decision it shows that Lycamobile’s
current MTRs now range between 13% and 275% higher than all other (regulated
and non-regulated) MSPs’ MTRs (excluding Vodafone which has negotiated an
MTR from Lycamobile that is lower than that which is charged by Lycamobile to
other Service providers — although it is still substantially above®* Vodafone’s own
MTR).

5.79 ComReg does not, therefore, accept Lycamobile’s position that the wording of
the definition of the Relevant MVCT Markets is inappropriate.

Whether the economic bottleneck has been properly identified

5.80 In paragraph 5.48 we noted that Lycamobile considered that the economic
bottleneck in the Relevant MVCT Markets was the lack of effective regulation of
wholesale access rates obtained by MVNOs from the host networks.

5.81 It stated that it is not uncommon for the wholesale access charges levied on the
MVNO for the use of the MNO’s network (those elements associated with the
facilitation of the termination leg of the call) being equal to or exceeding the MTR
received by the MVNO for terminating a call (presumably referring to a scenario
where the rate charged by the host network to the MVNO under the MVNO
arrangement for carrying the terminating leg of the call is greater than the MTR
that the MVNO can levy on other Service Providers for the supply of MVCT).

5.82 As noted previously in paragraph 5.61, MVNO access arrangements between an
MVNO and a host MNO are unregulated and are a matter for commercial
negotiation. They are not, therefore, generally relevant to the supply, by an
MVNO, of MVCT services. As also noted in paragraph 5.75 above, the underlying
wholesale access arrangements between an MVNO providing MVCT and its host
MNO/MVNE do not constitute a supply-side substitute for MVCT.

5.83 In any event, ComReg has also examined the wholesale contract between
Lycamobile and O2 and ComReg would note that, contrary to Lycamobile’s view,

22 gee, for example, paragraphs 6.86 to 6.92.
203 See paragraph 6.24 of the MVCT Consultation.

?* The TMI MTR charged to Vodafone ranges from [}l above the MTRs of other regulated
MSPs.
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Lycamobile’s MTRs

Global

5.84

5.85

5.86

5.87

205 [3

In paragraph 5.49 we noted that Lycamobile did not agree that the wholesale
MVCT geographic market is national in scope, but considered it to be global,
based on its use of the GSM standard; based on it having to purchase MVCT
from both EU and non-EU MSPs given the propensity of its subscribers to mostly
make outbound international calls; and its position that retail mobile product
offerings were not homogeneous.

ComReg does not agree that such reasons justify the broadening of the scope of
the geographic market beyond national boundaries. ComReg has previously
addressed the relevance, to wholesale MVCT market definition, of Lycamobile’s
subscribers’ international outbound calling preferences®®. For the reasons set out
therein, ComReg does not consider this to be materially relevant to the definition
of the geographic scope of the Relevant MVCT Markets which, by definition,
relates to “inbound” calls which are coming in to Lycamobile’s Irish registered
subscribers in Ireland (such reasons included the geographic area in which
Lycamobile provides wholesale MVCT to other undertakings for the purpose of
completing inbound calls to its Irish mobile subscribers is in Ireland, its MTRs do
not differ based on underlying technology used to supply MVCT or based on
geographic considerations).

While Lycamobile uses the GSM standard in a number of countries, as noted in
the MVCT Consultation®”, insofar as the supply of MVCT by any Irish MSP
operating within a Relevant MVCT Market is concerned, MTRs in Ireland are not
differentiated according to the underlying technology employed (notwithstanding
that many such MSPs employ several technologies in providing retail and
wholesale MVCT services).

ComReg has also previously addressed Lycamobile’s comments regarding the
uniformity of mobile call product offerings when considering Lycamobile’s
response to Question 4°®. In the context of the wholesale Relevant MVCT
Markets, each MSP operating within them offers the same MVCT product (from a
functional perspective) to all other undertakings and does not differentiate their
MTRs based on the location of the called party or by technology employed. This

]

2% 5ee ComReg’s response to Questions 4 to Question 6 regarding Lycamobile’s views, in particular at
paragraphs 4.62 to 4.66m 4.121 to 4.124 and 5.76 to 5.79 of this Decision.

27 5ee 5.73 of the MVCT Consultation.

28 See paragraphs 4.62 to 4.66 of this Decision.
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strongly suggests to ComReg that there are homogeneity of conditions of
competition and common pricing constraints within each Relevant MVCT Market.

5.88 Having regard to the above, ComReg does not consider that the issues raised by
Lycamobile on this issue would lead it change its view that the geographic scope
of the Relevant MVCT Markets are national.

ComReg’s Position on the Definition of the Relevant
MVCT Markets

5.89 In paragraphs 5.50 to 5.88 above, ComReg has considered Respondents’
Submissions on ComReg’s analysis of the definition of the MVCT product and
geographic markets. Having regard to the analysis set out in the MVCT
Consultation®”® and the consideration of Respondents’ views above, ComReg’'s
position is set out below.

5.90 ComReg’s position is that there are currently no effective demand-side and
supply-side substitutes for MVCT and this position is not likely to change within
the lifetime of this market analysis. ComReg’s position is also that the strength of
any indirect constraints from retail markets are insufficient to act as an effective
competitive constraint on the Relevant MVCT Markets.

Definition of the MVCT Product Market

591 ComReg’s position is that each of the wholesale MVCT product markets are
defined as follows:

“The MVCT product markets consist of the provision by a mobile service
provider of a wholesale service to other undertakings®° for the purpose
of terminating incoming voice calls to mobile numbers®* in respect of
which that mobile service provider is able to set the MTR”

5.92 To the extent that other wireless networks (or other similar technologies) could
facilitate the offer, by a MSP, of a wholesale service for the termination of
incoming calls to its own subscribers and, having regard to whether they utilise
mobile numbers and their ability to determine their own MTRs, such MSPs are
likely to face similar abilities and incentives to existing MSPs when setting their
actual ‘MTRs’. As a consequence, it is ComReg’s position that mobile termination
offered in these circumstances would fall within the wholesale MVCT product
definition above.

299 See paragraphs 5.1 to 5.75 of the MVCT Consultation.

20 For  the a voidance of doubt, the MVCT Consultation n oted i n par agraph 5.77 that" other

undertaking’ includes a ny u ndertaking, whether this be an u ndertaking located in the R epublic of
Ireland or in another jurisdiction.

211 See footnote 167 above.
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Definition of the MVCT Geographic Market

5.93 Itis ComReg’s position that the geographic scope of each of the Relevant MVCT
Markets is the Republic of Ireland, in particular,

“The geographic scope of the Relevant MVCT Markets corresponds to
the geographic coverage of each individual mobile service provider's
network.”

Identification of Relevant MVCT Markets

5.94 Having regard to the above product and geographic market definitions, it is
ComReg'’s position that the following separate Relevant MVCT Markets exist:

Wholesale MVCT supplied by Hutchison 3G Ireland Limited;
Wholesale MVCT supplied by Lycamobile Ireland Limited;
Wholesale MVCT supplied by Meteor Mobile Communications Limited;

Wholesale MVCT supplied by Telefonica Ireland Limited (including Liffey
Telecom Limited);

Wholesale MVCT supplied by Tesco Mobile Ireland Limited;
Wholesale MVCT supplied by Vodafone Ireland Limited,;

5.95 Given the definition of the Relevant MVCT Markets, neither Postfone nor
Blueface are considered by ComReg to fall within the scope of a Relevant MVCT
Market, in particular, given they do not charge, nor do they currently have the
ability to set, an MTR. However, ComReg notes that were they to do so (or have
the ability to do so), then Postfone and Blueface would likely fall within the
definition of the Relevant MVCT Market.
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6 Competition Analysis and Assessment of
Significant Market Power

6.1 In section 6 of the MVCT Consultation, ComReg set out its preliminary view on
whether each of the Relevant MVCT Markets is effectively competitive and
whether any MSPs operating within such markets should be designated as
having Significant Market Power (SMP).

6.2 ComReg briefly describes below the preliminary views set out in the MVCT
Consultation and then goes on to consider Respondents’ views before setting out
its position on such matters.

Position set out in the MVCT Consultation

Overview

6.3 The MVCT Consultation noted that Article 14(2) of the Framework Directive®**
states that:

“An undertaking shall be deemed to have significant market power if,
either individually or jointly with others, it enjoys a position equivalent to
dominance, that is to say a position of economic strength affording it the
power to behave to an appreciable extent independently of competitors,
customers and ultimately consumers”.

6.4 Arising from this definition, ComReg assessed whether SMP exists in
accordance with the framework established by the European Commission. In
this regard, it was highlighted®® that the European Commission’'s SMP
Guidelines, of which ComReg is required to take utmost account*, refer to a
range of criteria® that may be considered by National Regulatory Authorities
(NRAs) when seeking to establish whether an undertaking(s) has SMP in a
relevant market. For the purposes of the analysis of the Relevant MVCT Markets,
ComReg considered all of the criteria set out in the SMP Guidelines and
considered that the criteria of most relevance to the assessment of SMP in the
Relevant MVCT Markets are:

e Market shares;
e Control of infrastructure not easily duplicated;

e Absence of potential competition; and

%12 Article 14 (2) of the Framework Directive is transposed by Regulation 25 (1) of the Framework
Regulations.

%13 See paragraphs 6.6 to 6.8 of the MVCT Consultation.

24 I'n accordance with Reg ulation 25(2) of the Framework Regulations ComReg is required to take
utmost account of the SMP Guidelines.

%15 See paragraphs 75 and 78 of the SMP Guidelines
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e Absence of or low countervailing buying power.

ComReg also considered that factors such as historical and likely pricing
behaviour are relevant considerations. Other factors identified in the SMP
Guidelines which could be used to indicate the potential market power of an
undertaking were also examined in the MVCT Consultation®® but, for the reasons
set out therein, were considered of no or less relevance for the purposes of the
SMP assessment in the Relevant MVCT Markets.

ComReg also noted®’ that in markets subject to ex ante SMP regulation, an
authorised undertaking’s behaviour may also be restricted by way of existing
SMP regulatory controls. In this regard, it was necessary to consider the potential
ability of the undertaking to exert market power in the absence of ex ante SMP
regulation®® in the market concerned.

ComReg’s SMP assessment occurred under the following three broad headings
within which the relevant criteria identified above were encapsulated:

o Existing competition in the Relevant MVCT Markets — an assessment of
factors such as market shares, relative strength of existing competitors and
pricing behaviour.

e Potential competition in the Relevant MVCT M arkets - an assessment of
factors such as control of infrastructure not easily duplicated, barriers to entry
in the Relevant MVCT Markets, as well as considering the overall strength of
potential competitors.

e Strength of any countervailing buyer power (CBP) — an assessment of
the impact posed by any strong buyers of MVCT on the competitive
behaviour of the MVCT sellers.

Existing Competition in the Relevant MVCT Markets

6.8

In the MVCT Consultation, ComReg considered®* factors such as market shares,
pricing, and the relative strength of existing competitors.

o Existing C ompetition: as the Relevant MVCT Markets were defined such
that each MSP identified is the sole supplier of mobile voice call termination
to its subscribers, it was ComReg’s preliminary view that each of the MSPs
operating within them do not face existing competition. The strength of any
indirect constraints coming from the retail market were also not considered
likely to be to sufficient to result in the development of effective competition in

%18 See Appendix C of the MVCT Consultation.
217 5ee paragraph 6.13 of the MVCT Consultation.

218 However, as noted in paragraph 5.4 of the MVCT Consultation, while discounting SMP regulation in
the mark et co ncerned, ot her obligations (such as, for exam ple, relevant S MP re medies existing in
other market s, o r obligations relating to general consumer pr otection o r i nterconnection) are
considered.

%19 See paragraphs 6.16 to 6.35 of the MVCT Consultation.
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each of the Relevant MVCT Markets. ComReg also considered that these
conditions are likely to remain broadly the same over the medium term (i.e.
within the lifetime of the market analysis).

e Market Shares: Given the definition of the Relevant MVCT Markets, it was
noted by ComReg that each of the 6 individual MSPs operating within them
(identified in paragraphs 5.15) had 100% market share, irrespective of
whether this is measured by call termination volumes or call termination
revenues. These high market shares were considered by ComReg to have
been maintained over time*°. It was noted that there were currently no
competitors in the each of Relevant MVCT Markets, and that this position
was likely to be maintained over at least the medium term.

e Pricing Behavi our. The MVCT Consultation noted that development and
extent of competition in a market over time may be observed by reference to
pricing behaviour. In an SMP assessment context, the ability of a MSP to
behave, to an appreciable extent, independently of the pricing behaviour of
its competitors may be suggestive (but not determinative in itself) of SMP
when considered alongside other factors. In view of this, ComReg examined
the trends in the MTR pricing behaviour of MSPs over a four and a half year
period®', noting, where appropriate, that certain MSPs pricing behaviour had
operated in the presence of SMP price related obligations. The analysis
showed that there have been wide variations between the MTRs charged by
each of the MSPs. Non-regulated MSPs had charged substantially higher
MTRs than regulated MSPs, with the differences between MTRs increasing
over time as regulated MSPs have reduced their MTRs in light of regulatory
pressures. It was also noted that there have been differences between the
MTRs charged by regulated MSPs, however, this has eroded over time to
some degree (although in the presence of regulation). In light of this analysis
and having regard to the definition of the Relevant MVCT Markets (i.e. based
on individual MVCT markets), it was ComReg’s preliminary view that absent
SMP regulation, it is more likely than not the case that Vodafone, O2, Meteor,
H3GlI, TMI and Lycamobile, individually have the power to set their MTRs, to
an appreciable extent, independently of each other and consumers. The
review of trends in MTR pricing behaviour, and ComReg’s view that such
power would continue on a prospective basis (absent regulation), supported,
in ComReg’s view, a strong presumption of SMP in the Relevant MVCT
Markets.

6.9 ComReg's preliminary view was that the high market shares, existing competition
and historic MTR pricing behaviour trends were strongly suggestive that,

20 At that time, Lycamobile had not yet commenced provision of wholesale MVCT, however, it had
published its MTRs and in light of the advanced stage of its wholesale arrangements mean that it was
likely to offer MVCT (within the timeframe of this market analysis). Lycamobile was co nsidered likely
to hold a 100% market share which would be maintained over time.

221 See Table 11 of the MVCT Consultation.
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individually, Vodafone, O2, Meteor, H3GI, TMI and Lycamobile, were likely to
have SMP in the Relevant MVCT Markets within which they operate. However,
ComReg then considered other relevant factors which might diminish or
undermine this presumptive SMP position.

Potential Competition in the Relevant MVCT Markets

6.10

In the MVCT Consultation ComReg considered®”? potential competition in the
Relevant MVCT Markets, in particular, whether entry was likely over the medium
term to such an extent that it would constrain an MSP’s ability to act, to an
appreciable extent, independently of its competitors, customers or consumers. In
this regard it was noted that the threat of market entry, where it is credible,
probable and timely, can be a disciplining factor which might impact the
behaviour of each of the MSPs operating within the Relevant MVCT Markets.
ComReg was of the preliminary view that given the significant high and non-
transitory barriers to entry in each of the Relevant MVCT Markets, the
emergence of potential competition within a medium term was unlikely and,
therefore, was not likely to provide an effective competitive constraint on MSPs.
Consequently, ComReg considered that the likely absence of potential
competition did not undermine the strong indication that, individually, Vodafone,
02, Meteor, H3GI, TMI and Lycamobile had the power to behave, to an
appreciate extent, independently of each other, customers and consumers.

Countervailing Buyer Power

6.11

6.12

In the MVCT Consultation ComReg considered®”® whether bargaining power on
the buyer side of each the Relevant MVCT Markets is likely to impose a sufficient
competitive constraint on the MTR setting behaviour of an MSP supplying MVCT,
such that it would credibly offset their power to behave, to an appreciable extent,
independently of competitors®, customers and ultimately consumers. In so
doing, ComReg examined whether sufficient*”® countervailing buyer power (CBP)
exists such that it results in MSPs supplying MVCT not being able to sustain
MTRs that are above the level that would pertain in a competitive market
outcome, i.e. the effective exercise of CBP is one which results in MTRs being
constrained to the level that would be achieved in a competitive market outcome.

ComReg expressed the view that effective CBP is that which results from
customers being of sufficient size or importance to the seller and having the
ability to credibly switch to alternative sources of supply such that it deters the
seller from profitably increasing its prices. It also noted that effective CBP is that

222 5ee paragraphs 6.36 to 6.40 of the MVCT Consultation.
22 See paragraphs 6.41 to 6.248 of the MVCT Consultation.

24 As noted above, there are no actual or potential competitor suppliers of MVCT in e ach Relevant
MVCT Market.

25 The existence of some level of CBP would not, in itself, be sufficient. Rather, it must be sufficiently
strong such that it results in an MTR being prevented from rising above a level that would pertain in a
competitive market outcome.
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which has a broader market impact and not just that which only results in a
limited segment of customers benefiting from better terms and conditions.

ComReg also outlined the framework®® under which ComReg considered CBP
including:

e the economic framework for CBP assessment;

e the regulatory context for CBP assessment, in particular, ComReg’s
approach to the treatment of existing SMP regulation in the Relevant MVCT
Markets, being the markets within which prospective SMP is now being
assessed; existing SMP regulation in markets other than the Relevant MVCT
Markets; and other non-SMP regulation and the role of dispute resolution;
and

e other criteria relevant to the CBP assessment, including the degree to which
a purchaser of MVCT represents an important outlet for the seller; the degree
to which a purchaser of MVCT is a well informed and price sensitive buyer;
and evidence of CBP through analysing actual negotiations.

To support its CBP analysis, ComReg relied on information requested®’ from
purchasers and sellers of MVCT to examine the history and extent of any
negotiations regarding MTRs and to review any strategy employed by the
relevant parties during such negotiations.

The above factors were subsequently discussed in detail in the context of
individual CBP assessments in each of the specific Relevant MVCT Markets
within which MSPs operate. While noting that in some cases a degree of CBP
had been exercised, in particular, with respect to a degree of CBP experienced
by TMI and Lycamobile, ComReg’s preliminary view was that the level of any
CBP exercised by MVCT purchasers is unlikely to be sufficiently effective such
that it would, absent regulation, prevent the individual abilities of Vodafone, O2,
Meteor, H3GI, TMI and Lycamobile to set their MTRs above the level which
would occur in a competitive market outcome (and act independently of
competitors, customers and consumers).

SMP Designation

6.16

Having considered a wide range of factors to identify whether any undertaking
enjoys a position of SMP in each of the Relevant MVCT Markets, ComReg’s
preliminary view was that each of the Relevant MVCT Markets is not effectively
competitive and the individual MSPs operating within each Relevant MVCT
Markets, as identified below, should be designated as having SMP:

e Wholesale MVCT supplied by Vodafone Ireland Limited,

2% See paragraphs 6.47 to 6.83 of the MVCT Consultation.

227 Co mReg re quested info rmation through a series of Statutory Information requests in November
2010, July 2011 and October 2011. Such information included details of interconnection arrangements
and any evidence of negotiations concerning the level of MTRs.
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e Wholesale MVCT supplied by Telefonica Ireland Limited (including Liffey
Telecom Limited);

e Wholesale MVCT supplied by Meteor Mobile Communications Limited;
e Wholesale MVCT supplied by Hutchison 3G Ireland Limited;

e Wholesale MVCT supplied by Tesco Mobile Ireland Limited; and

e Wholesale MVCT supplied by Lycamobile Ireland Limited.

ComReg asked the following question®® with respect to its preliminary
conclusions on the assessment of SMP.

Question 8. Do you agree with ComReg’s assessm ent of SMP and the
associated propos ed SMP designations above ? Pl ease
explain the reasons for y our answer, cle arly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views
Assessment of SMP

6.18

6.19

6.20

7 Resp ondents commented o n this qu estion. Two Re spondents agreed
(ALTO and Eircom Group) with ComReg’s assessment of SMP and the
associated proposed SMP designations. Three Responde nts p artially agreed
(Lycamobile, O2 and Vodafone), while two Respondents did not agree (H3GlI
and TMI) with ComReg’s assessment of SMP and the associated proposed SMP
designations as they related to them.

ALTO agreed with the SMP assessment noting the lack of incentive for the MSPs
to negotiate reduced MTRs with the wider industry and the issues with
Countervailing Buyer Power, in particular, that it is not possible for a Service
Provider to purchase MVCT from anyone other than the terminating MSP. ALTO
considered that ex-ante regulation is required. ALTO also noted that relying on
ex-post competition law takes too long and, by the time issues were resolved, the
retail market and competitors within that market could be seriously damaged.

Eircom Group agreed with the SMP assessment and the proposed designations,
as well as the proposal not to designate Postfone and Blueface with SMP given
they are currently unable to set their own MTRs. Eircom Group noted, in line with
the preliminary view expressed by ComReg* that, were Postfone and Blueface
to have the ability to set their own MTRs, they would likely fall within the definition
of a Relevant MVCT Market. It urged ComReg to initiate an immediate market
analysis were Postfone and Blueface to have the ability to set their own MTRs,

28 5ee question 8 on page 176 of the MVCT Consultation.

29 See paragraph 5.79 of the MVCT Consultation and paragraphs 5.16 and 5.95 of this Decision.
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noting that TMI's MTRs had, so far, remained unregulated for a period of five
years.

02 agreed with the SMP assessment (subject to its comments on the definition of
the Relevant MVCT Market*°) with respect to its own position in the Relevant
MVCT Market within which it operates, but disagreed with respect to TMI and
Lycamobile, largely on the basis that it viewed the CBP analysis with respect to
these MSPs as being unconvincing. O2 also noted that there were some errors in
Table 12 within the MVCT Consultation which set out the percentage reductions
in MTRs to date.

Lycamobile agreed with ComReg’s approach to assessing SMP but disagreed
with the conclusions drawn by ComReg with respect to Lycamobile. In this
regard, it considered that it had experienced CBP with respect to its MTR
negotiations with Vodafone and that CBP also exists with respect to O2 by virtue
of the direct interconnection arrangements with the company in light of the MVNO
hosting arrangement. Lycamobile acknowledged that, as it increased its
customer base and the amount of MVCT purchased from it increased, this would
weaken the effects of CBP. Lycamobile also disagreed with ComReg’s
assessment of Lycamobile’s pricing behaviour and its ability to set its MTRs
independently.

Vodafone agreed with ComReg’s preliminary conclusions regarding its
assessment of existing wholesale market shares and that neither wholesale
competition nor retail constraints were likely to provide effective competitive
constraint on the supply of MVCT. It also agreed with ComReg’s assessment of
CBP and considered that any CBP that may exist at the wholesale level is very
limited and would not be sufficient to render unprofitable a non-transitory MVCT
price increase by a HM of 5% to 10%. It noted that this was particularly the case
where other Service Providers had a material number of subscribers. With regard
to possible countervailing buyer power at the retail level, in the context of the use
of the CPP principle in the retail market, Vodafone considers that the ability of
individual retail customers (even large corporate customers) to exert CBP on a
HM supplier of MVCT services existed to a limited extent, but was likely to be
insufficient to render unprofitable a SSNIP of 5%-10% in MVCT charges by the
HM supplier of MVCT. However, Vodafone did not agree that MSPs will continue
to have the power to set MTRs independently of each other for a number of
reasons, including that an MSP’s ability to set its MTRs would be conditioned by
a combination of general legislative requirements to negotiate interconnection®*
and conditions in the Numbering Conventions®* requiring Service Providers to
open up numbers on their networks where technically and economically feasible.

230 See paragraph 5.36 above.

%1 such requirements arise under Regulation 5(2) of the Access Regulations 2011.

232 5ee footnote 41 in this Decision.
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6.24 According to H3GI, ComReg has failed to properly apply a ‘modified greenfield’
approach in assessing pricing behaviour. In this regard, H3GI considered that,
rather than considering how MVCT may have been priced absent SMP regulatory
controls, ComReg’s analysis of pricing behaviour had drawn conclusions from
pricing in the presence of regulation. H3GI also disagreed with ComReg’s
approach of disregarding the role of dispute resolution when assessing CBP. It
also noted there were errors in Table 11 of the MVCT Consultation concerning
some of its MTRs in the period H2 2010 to H1 2011.

6.25 TMI disagreed largely on the basis of its view that it had, or would experience,
effective CBP given its subscriber base size/retail market share relative to other
MSPs and the impact this would have on its ability to set its MTRs independently
of competitors, customers and consumers. TMI also considered that it was not
engaging in any distortion of competition. It considered that ComReg’s analysis
was deficient and, in its view, ComReg had not appropriately considered the
SMP criteria. It cited a number of reasons why it did not have SMP as well as
raising a number of issues in relation to the proportionality of ComReg’s
approach to imposing regulatory obligations, arguing that there are clear and
objectively justifiable reasons why TMI ought to be treated differently to the
established MSPs with respect to the imposition of price control obligations
concerning its MTRs.

6.26 Eircom Group, Lycamobile, 02, TMI and Vodafone also raised a number of other
issues in their Submissions and these along with the matters highlighted above
are further summarised below. In this regard, ComReg considers that
Respondents’ views can be generally categorised into the following themes.

e Assessment of potential competition;

e Suggested failure to adequately consider the SMP Criteria and adequacy of
CBP analysis with respect to TMI;

e Adequacy of the analysis of Countervailing Buyer Power with respect to
Lycamobile;

e Whether a MSP’s ability to set its MTRs independently is constrained by
other non-SMP obligations and other incentives faced by MSPs;

e Approach to assessing MTR pricing behaviour;

e Whether the impact of dispute resolution should be discounted in the SMP
analysis; and

e Other additional issues.
6.27 Respondents’ views under the above themes are summarised below.

Assessment of potential competition

6.28 02 also commented on its earlier concern that, given the narrow market
definition, there has been little comment in the market review on potential
competition. According to O2, ComReg assert that there are high and non-
transitory barriers to entry in this market. However, it stated that the market had
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seen five new entrants in the past 4 years, one of which had exited. O2 indicated
that there would appear to be significant potential for new entrants and noted that
it is difficult to assess the impact that a number of new MSPs would have on the
competitive landscape and the ability of any one MSP to behave to an
appreciable extent independent of other operators, customers and consumers.
02 states that an ‘automatic’ SMP designation imposes price controls, which
would act as a disincentive to MSPs entering the market and thereby impact
upon competitive activity in retail mobile markets.

Suqggested failure to adequately consider the SMP Criteria and adequacy of

CBP analysis with respect to TMI

6.29

6.30

TMI’s view was that ComReg’s reasoning in the MVCT Consultation in relation to
the assessment as to whether TMI has SMP was of a summary nature, was
mechanical, lacked justification and adequate reasoning and was, therefore,
inadequate. In this regard, it considered that ComReg had failed to adequately
consider the criteria in the SMP Guidelines and adequately justify why, in TMI's
specific case, each criteria is or is not relevant to the assessment of SMP. TMI
suggested that ComReg had assumed that TMI has SMP by virtue of other MSPs
having SMP. TMI requested that ComReg, as a matter of urgency, should set out
in detail the rationale for such a finding of SMP and to give TMI adequate time to
respond or, better still, recognise that it would be inappropriate to find that TMI
has SMP. It considered that the current consultation should be stopped with the
necessary market definition and other remedial work undertaken so as to ensure
a robust and sustainable consultation process.

Furthermore, TMI considered that ComReg’s assessment of SMP with respect to
TMI was flawed given it only considered a situation where TMI's MTRs were
static and did not consider what would have happened had TMI not followed the
market's approach in setting its MTRs. TMI stated that it was not in a position to
increase its MTRs (by the normal benchmark used for assessing dominance) and
did not have the ability to act, to an appreciable extent, independently of its
competitors or consumers. It considered that it was subject to CBP and that if it
did increase its MTRs, other Service Providers would refuse to pay or take other
actions such as terminate interconnection arrangements or exclude calls to TMI
subscribers from their retail bundles. In support of its position as to why TMI
considered it did not have SMP, it set out the following reasoning:**

e TMI stated that it faced difficulties establishing interconnection agreements
with all the incumbents and, that if TMI did have SMP with regard to call
termination on its network, then it presumed the other Service Providers
would have needed to conclude interconnection agreements with TMI. TMI
states that the factual evidence demonstrates otherwise;

e TMI stated that it faced particular difficulties with H3GI which necessitated
the involvement of ComReg. It also noted that for a period of approximately

23 See paragraph 20 of TMI’s response.
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18 months, TMI could not effectively launch in Ireland as its customers were
not able to call all numbers, which negatively affected TMI and its ability to
compete in the market, as well as delaying the introduction of lower prices for
consumers. This, in TMI's view, showed that it had not got SMP. (TMI also
noted that a new entrant today could decide to ignore TMI and proceed with
its launch but it could not do the same with more established operators such
as Vodafone and O2 also, in TMI's view, demonstrating that it does not have
SMP);

e TMI stated that it had to rely on ComReg (for whose assistance TMI was very
grateful) to help it operate in the Irish market place and it suggested that it is
counterintuitive that a new and small entrant which needs the assistance of
the regulator would be said to have SMP or that it could in any way affect or
distort competition.

e If TMI has SMP, which it stated is consistent with the ability to raise prices,
then it questioned why would it have reduced its MTRs (in January 2010,
February 2012 and subsequently in August 2012).

e TMI stated it was
thereby demonstrating that ad little
negotiating power )

e TMI made a number of other comments, most of which relate to ComReg’s
approach to imposing regulatory obligations, in particular, those relating to
price control. In this regard it is TMI’s view that, given the size and scale of its
operations it is not comparable to other larger more established MSPs and it
has less freedom to act independently. As a consequence, ComReg should
take this into consideration in terms of the proportionality of its approach. TMI
suggested that there are clear and objectively justifiable reasons why TMI
ought to be treated differently to the established MSPs with respect to the
regulation of mobile termination rates. TMI noted an international precedent
for subjecting different operators to different forms of regulation, particularly
in the context of those who have been designated with SMP for the first time.
For example, in Spain, the CMT designated: (i) the three largest MNOs; (ii) a
later entrant in 3G only: and (iii) ten full mobile virtual network operators, as
having significant market power on the markets for call termination on
individual mobile networks. The CMT did not propose identical price controls
in accordance with the 2009 Recommendation and the Commission
accepted an extended glide path until July 2013.

e TMI indicated that a finding of SMP was not contemplated by TMI nor was
the proposed imposition of price control within the timeframe contemplated.
TMI acknowledged that any prudent operator must contemplate changes in
the regulatory landscape, but the imposition of SMP and the proposed
imposition of price regulation within a six month window were never

%4 See paragraph 20© of TMI’s submission
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contemplated by TMI, particularly when, in its view, the majority of other
MNOs and MVNOs across Europe have had far longer to prepare. TMI
considered that ComReg’s approach to implementation had been left so late
that the procedures/analysis followed were not fair or thorough and deprived
TMI of the same opportunity to prepare for regulatory change as had been
afforded to others in the past.

e TMI also requested that the consultation be stalled and a new consultation is
initiated, with more detailed and accurate analysis of the relevant markets
and greater investigation into the impact (or lack thereof) of ComReg’s
proposals on competition at a wholesale and retail level.

e TMI considered that ComReg must take into account that large incumbent
MNOs have scale advantages, particularly with on-net pricing which can
make it more difficult for smaller MVNOSs, such as TMI, to compete via lower
prices. TMI expressed the view that larger incumbent MSPs are not as
concerned with MTRs as smaller MVNOs as such MSPs can net off the MTR
payments against each other to a greater extent.

6.31 TMI also raised a number of issues in its response® to Question 8, many of
which do not relate to the SMP assessment itself, but to the purported
consequences on TMI arising from the imposition of regulatory obligations.

6.32 02, while agreeing with ComReg’'s SMP assessment as it applied to 02,
suggested that the degree of dominance and potential abuse of dominance
differs across those MSPs it is proposed to designate with SMP and that this
should be recognised in the assessments of market power and specifically in
relation to Countervailing Buyer Power. In this regard, O2 believed that
ComReg’s analysis with respect to CBP exercised upon TMI was not convincing
and suggested that TMI’s voluntary reductions in its MTRs were evidence of the
exercise of CBP on its pricing behaviour and that ComReg does not offer any
reasoning why a profit maximising firm, with ability to abuse its dominant position
through high MTRs, would voluntarily reduce its MTRs. O2 noted that ComReg
has suggested that some exercise of CBP is evident in TMI's case and
questioned how ComReg can then argue that TMI can set its MTRs, to an
appreciable extent, independently of competitors.

Adequacy of the analysis of Countervailing Buyer Power with respect to

Lycamobile

6.33 Two Respondents expressed views on the analysis of CBP with respect to
Lycamobile, in most cases having regard to the analysis as to whether it had or
would experience CBP such that it would constrain Lycamobile’s ability to set its
MTRs independently of competitors, customers for MVCT (i.e., other Service
Providers) or retail consumers.

25 See paragraphs 36 to 41 of the TMI Submission.
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Lycamobile, given it is a new entrant and by virtue of its size, considered that it
had experienced CBP as evidenced from its dealings with Vodafone and TMI
with respect to the level of its MTRs. Lycamobile also considered that O2 has
CBP by virtue of the direct interconnection between the companies which was
necessary for the effective operation of its MVNO arrangement with O2. It
suggested that ComReg’s ‘presumption’ that the existence of the MVNO
arrangement undermines any exercise of CBP by O2 is not correct and that the
opposite is true. Lycamobile also suggested that the MVNO arrangement creates
Countervailing Buyer Power in favour of O2 since O2 can cease the provision of
wholesale services and transit. Lycamobile noted that although alternatives exist
for some such services (i.e., direct interconnection), the timeframe to implement
them makes these alternatives commercially unviable. Lycamobile also stated
that, looking forward, as Lycamobile’s customer base increases, and as the
amount of Lycamobile termination purchased by the other network operators
increases, Lycamobile considered that the effect of CBP will decrease,
particularly if the volume of traffic it terminates justifies a direct interconnection.
Lycamobile also disagreed with ComReg’s assessment of its pricing behaviour
and its ability to set its MTRs independently. In this regard it considered that it
had set its MTRs at a

“...competitive rate, being the average MTR at the prevailing time for
the MVNO Tesco Mobile.”**

02 also considered that ComReg’s CBP analysis with respect to Lycamobile was
inadequate, raising some similar issues to those raised regarding the analysis of
CBP for TMI in paragraph 6.32 above.

Whether an MSP’s ability to set its MTRs independently is constrained by

other non-SMP obligations and other incentives faced by MSPs

6.36

Vodafone agreed with ComReg’s preliminary conclusion regarding existing
wholesale market shares and that wholesale competition or retail constraints are
not likely to provide effective competition constraints. However, Vodafone does
not agree that MSPs will continue to have the power to set MTRs independently
of each other. It argued that this was because of the following.

(a) General obligations to negotiate interconnection under Regulation 5(2) of
Access Regulations®’ and provisions in section 3.2.2.4 of the Numbering
Conventions®® which require numbers to be opened ‘where technically and
economically feasible’ mean that operators are constrained from denying
access.

(b) MSPs of a certain size face incentives to set symmetrical MTRs given they
are both a revenue and a cost. It also acknowledged that MTRs also impact

2% See Lycamobile Submission, in particular, its response to Question 8.

%7 This is derived from Article 4.1 of the Access Directive.

238 This is derived from Article 28.1 of the Universal Service Directive (as amended).
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the level and structure of mobile tariffs and, given competition in the retail
market, such MSPs faced incentives to set low MTRs, in order to attract retalil
subscribers and prevent switching to other subscribers. This, in Vodafone’s
view, acted as an indirect constraint on MSPs in setting their MTRs.

Approach to assessing MTR pricing behaviour

6.37 According to H3GI, ComReg had failed to properly apply a ‘modified greenfield’
approach. In H3GI’s opinion, rather than considering “how MVCT may have been
priced absent SMP regulatory controls”, ComReg was drawing conclusions from
pricing in the presence of regulation.

6.38 Vodafone also commented on ComReg’s analysis of MTR setting behaviour and
guestioned the rationale for ComReg’s preliminary view that the levels of MTR
reductions by SMP MSPs to date, would not have been achieved without
ComReg oversight of the voluntary agreements (which led to reductions in
MTRs)**. Vodafone went on to question ComReg’s preliminary view in the MVCT
Consultation, namely,

“It is ComReg’s preliminary view that, absent regulation, it is more likely
than not that the existing SMP MSPs (Vodafone, O2, Meteor and H3Gl)
would not have reduced their MTRs to the levels experienced so far or
to the levels anticipated in their remaining voluntary commitments. The
review of historic pricing for Vodafone, O2, Meteor and H3GlI (along with
other factors already considered) suggests to ComReg that these MSPs
have the power to behave, to an appreciable extent, independent of
each other (and other MSPs and undertakings) when setting their
MTRs”.2°

6.39 Vodafone also stated that the reference above ‘...to other factors already
considered ...” were not identified in the MVCT Consultation.

6.40 Vodafone noted that ComReg facilitated the negotiation of these agreements
and, if it was ComReg’s belief that voluntary agreements were insufficient for
MNOs to discharge their regulatory obligations in relation to cost-oriented rates,
then it was incumbent on ComReg to intervene. It noted that there has been no
intervention in relation to the voluntary agreement since 2010 making it a
reasonable assumption (in its view) that ComReg believed there were no material
competition issues justifying such intervention. It considered that ComReg could
have reasonably conducted a full market review from 2008 onwards, but chose
not to do so. It stated that it was incumbent on ComReg to demonstrate what
new competition issues, either retail or wholesale, have arisen in the intervening
period that would prevent ComReg from continuing the current system of
voluntary agreements to include all designated MSPs, as an appropriate remedy.

239 For details relating to the implementation of such voluntary agreements, see paragraph 6.22 of the
MVCT Consultation.

240 See paragraph 6.28 of the MVCT Consultation.
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6.41 Vodafone also raised a number of issues in relation to competition problems and
price control remedies (which were not directly relevant to the SMP assessment).

Whether the impact of dispute resolution should be discounted in the SMP

analysis

6.42 H3GI disagreed with ComReg'’s assertion that dispute resolution was not a factor
for consideration in terms of its actual or potential impact on the bargaining
dynamic between parties and ultimately CBP. According to H3GlI, the existence
of ComReg’s dispute resolution function and resulting powers was a relevant
factor to be examined in each case. Although, it did not state why this is the case.

Other Additional Issues

6.43 A number of Respondents raised a number of issues regarding the assessment
of SMP, general matters and/or other perceived difficulties related to matters set
out in the MVCT Consultation.

Change in Traffic Flows in context of CBP Assessment for Meteor

6.44 Eircom Group, while agreeing with the CBP assessment, noted that during the
time period analysed in the MVCT Consultation**, ComReg identified** an
asymmetry in interconnect traffic flows between Meteor and each of Vodafone
and O2 respectively that operated in favour of Meteor, with fewer minutes of
MVCT being purchased by Meteor from each of these other MSPs than vice
versa. Eircom Group noted that this situation has changed in the intervening
period, to the extent that Meteor now sees a sustained asymmetry in the other
direction that operates to the detriment of Meteor. According to Meteor, this is
further compounded by the fact that Meteor has a significantly higher portion of
calls to mobile in its outbound interconnect traffic mix when compared to the
other MSPs in the retail market, notably O2 and Vodafone.

Difficulties in expressing views given the redaction of text

6.45 ALTO and O2 both commented on ComReg'’s practice of redacting commercially
sensitive/confidential information in the MVCT Consultation. While appreciating
the need to do so, they noted that this made it difficult to comment on such text
and, therefore, impacted their ability to respond fully to the issues raised. O2
urged ComReg to protect commercially sensitive information while at the same
time giving a comprehensive account of the issues being discussed.

Suggested legal deficiencies in the consultation with respect to the SMP
assessment

6.46 TMI suggested that ComReg had not set out the position fully as to why and how
TMI could have SMP. It suggested that the explanation does not contain
sufficient detail or reasoning so as to enable TMI to appreciate its position or
vindicate its rights. TMI requested that ComReg, as a matter of urgency, should

41 This period covered H2 2007 to H1 2011.
242 See paragraph 6.167 of the MVCT Consultation.
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set out in detail the rationale for such a finding and to give TMI adequate time to
respond or, better still, recognise that it would be inappropriate to find that TMI
has SMP. The current consultation should be paused with the necessary market
definition and other remedial work undertaken so as to lay the path for a robust
and sustainable consultation process. TMI also requested that the consultation is
stalled and a new consultation initiated, with a more detailed and accurate
analysis of relevant markets and greater investigation into the impact (or lack
thereof) of ComReg’s proposals on competition at a wholesale and retail level.

TMI also repeated a number of its views raised in response to previous
guestions, including those relating to whether ComReg is required to follow the
2007 Recommendation, indicating that were ComReg to apply it in Ireland
inappropriately, that this would be a breach of EU law.

TMI also considered that a finding that TMI had SMP (and subject to various
obligations) would be contrary to the “Principle of Good Administration” having
regard to the timeframe for implementation of the eventual decision arising from
the MVCT Consultation and the consequential impact on TMI. It stated that
ComReg'’s consultation period*”® was inadequate, noted that ComReg would have
4 months to reach its decision in November 2012** while TMI would then have to
comply with it by 1 January 2013. It also drew attention to paragraph 8.73 of the
MVCT Consultation which indicated that a Separate Pricing Consultation would
issue in relation to the detailed specification of any cost-orientation obligation to
be imposed on MSPs designated as having SMP. TMI considered that it had not,
therefore, been provided with the “complete picture” in order to allow it to respond
adequately.

TMI also considered that a finding that TMI had SMP (and subject to various
obligations) would be contrary to the “Principle of Legal Certainty”. It re-iterated
comments concerning the implementation timeframes noted in paragraph 6.48
above, noting that the decision would result in TMI being subject to an entirely
different legal and regulatory regime in terms of price control within a matter of
weeks. TMI considered that this would undermine its business model and, as

such, would (<[
considered, like operators In other jurisdictions and other operators In the Irish

market, that it would need adequate time to take account of any determinations in
terms of SMP and price regulation. In this respect, TMI considered that that an
MTR glide path (whereby MTRs reduce over time) should be put in place to
facilitate TMI in adapting to a new regulatory regime.

Errors in Tables in the MVCT Consultation

6.50

As noted in paragraphs 6.21and 6.24, O2 and H3GI pointed to factual errors in
Table 11 and Table 12 in the MVCT Consultation.

243 The MVCT Consultation ran from 23 May 2012 to 17 July 2012, having been extended twice.

2% This timeframe was set out in the MVCT Consultation as the likely timeframe within which ComReg
is expected to issue its decision.
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ComReg’s Assessment of Respondents’ Views

6.51 Prior to considering Respondents’ views above, ComReg has set out below an
update of some of the information that was set out in the MVCT Consultation and
that is of relevance to the assessment of SMP.

Update of Information Relevant to SMP Assessment

6.52 Having regard to the passage of time, ComReg has updated below a range of
information that was originally presented in the MVCT Consultation. This
information largely related to pricing information and information concerning
interconnection and termination traffic exchanges between MSPs and other
Service Providers.

Update on MTR Pricing Information

6.53 In paragraphs 6.19 to 6.35 of the MVCT Consultation, ComReg presented
information concerning the movements in MSPs’ MTRs over the period H2 2007
to May 2012. This information is now updated to take account of any changes
that have occurred since then. It should be noted that the MTRs shown in all
tables below are those which were in place at the beginning of each half year
period listed. e.g., the period H1 shows the MTRs that were in place at 1 January
etc.

6.54 Table 1** below presents an update of the movement in individual MSPs’ MTRs
over the period since H2 2007 to the present, along with the blended weighted
average MTRs*® for each period. The data is based on information provided by
MSPs in response to statutory information requests and data published in the
Eircom®” Switched Transit and Routing Price List (STRPL).

%5 This table updates information that was originally presented in Table 11 of the MVCT Consultation
(on page 112)

246 A blended MTR is a w eighted average price of peak, off-peak and weekend MTRs. W eighting is
based on the ratio of voice call termination minutes on the MSP’s network between peak, off-peak and
weekend ti me peri ods. G iven Lycamobile is a new ent rant a traffi c p rofile is not yet av ailable.
However, given its MTRs are s ymmetric across all times of day the blended weighted average MTR is
not relevant. It should be noted in this regard that Lycamobile published its MTRs in July 2011.

247 pvailable at www.eircomwholesale.ie.
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MSPs’ MTR Movents

Vodafone H2'07 | H1'08 H1'09 | H2'09 | H1'10 H2'10 H1'11 H2’12  Current
Peak 12.26 | 11.89 | 11.89 | 12.75 | 12.75 9.55 9.55 6.94 6.04 5.22 4.77 4.77
Off-peak 8.15 7.78 7.78 4.83 4.83 4.83 4.83 3.51 3.06 2.64 2.41 2.41
Weekend 5.00 4.87 4.87 4.83 4.83 4.83 4.83 3.51 3.05 2.64 2.41 2.41
Weighted average L 3.68
02 Current
Peak 11.25 11.23 11.23 10.93 10.93 8.80 8.88 6.83 5.98 5.68 5.18 5.18
Off-peak 7.99 9.49 9.49 8.80 8.80 7.15 7.15 3.93 2.80 2.09 1.92 1.92
Weekend 7.99 4.75 4.75 4.75 4.75 3.86 3.86 3.40 2.86 2.14 1.96 1.96
Weighted average ~ 9.79 | 9.40 9.00 9. 3.68
Meteor H2'07 ‘ H1'08 H1'09 Current
Peak 1590 | 15.60 | 15.60 | 15.60 | 15.60 | 10.43 | 10.43 | 10.43 8.70 7.38 6.59 6.59
Off-peak 10.71 9.79 9.79 9.79 9.79 9.79 8.38 1.85 1.11 1.00 1.00 1.00
Weekend 8.32 7.60 7.60 5.21 5.21 5.21 4.46 1.85 1.10 1.00 1.00 1.00
Weighted average . 3.68
H3GI Current
Peak 17.78 | 17.78 | 17.78 | 17.78 | 17.78 | 17.78 | 13.88 | 13.88 | 14.08 13.88 11.38 11.30
Off-peak 11.43 | 11.43 | 1143 | 1143 | 11.43 6.90 2.00 2.00 2.11 1.00 6.00 6.00
Weekend 8.89 8.89 8.89 8.89 8.89 8.89 8.89 3.91 4.01 2.00 0.50 0.50
Weighted average b 7.48
TMI Current
Peak 17.80 17.80 17.80 17.80 17.80 17.12 17.12 17.12 17.12 15.41 15.41 15.41
Off-peak 12.50 | 12.50 | 12.50 | 12.50 | 12.50 | 12.02 | 12.02 | 12.02 | 12.02 10.82 10.82 10.82
Weekend 10.20 | 10.20 | 10.20 | 10.20 | 10.20 | 9.81 9.81 9.81 9.81 8.83 8.83 8.83

Weighted average  14.30 | 14.30 14.30 | 12.20
Lycamobile H2'07 | H1'08 H1'09  H2'09 Current
OPeak N/A | N/A N/A | N/A 13.79 | 1379 | 13.79 | 13.79
Off-peak N/A | N/A N/A | N/A 13.79
| |

Weekend N/A N/A N/A
N/A N/A

Weighted average N/A

Table 1: MTR Pricing H2 2007 to present (expressed in cent)

%8 The current MTRs are the same as those which were in place at the beginning of H2'12.

101 ComReg 12/124



Market Analysis: Mobile Voice Call Termination

6.55 Table 2** below presents an update on the relative movement in each individual
MSP’s MTRs over the period since H2 '07 to the present.

% Reduction in Weighted % Reduction in
Average MTRs H2 07 to Weighted Average H2
May 2012 07 to present
Vodafone -58.0% -61.6%
02 -58.9% -62.4%
Meteor -68.7% -71.4%
H3Gl -44.7% -47.1%
™I -12.2% -14.7%
Lycamobile N/A250 0%

Table 2: % Reduction in Weighted Average MTRs between H2 '07 to Present

6.56 ComReg has set out below the differences between individual MSPs’ weighted
average MTRs in terms of how they compare relative to each other over the
period H2'07 to the current date. Given Vodafone’s and O2's MTRs have been
almost identical®™ over this period, we do not show differences between such
MSPs’ MTRs below.

Meteor Weighted Average MTR Differences
H2'07 H1'08 ‘ H2'08 H1'09 | H2'09 H1'10 H2'10 ‘ H1'11 H2'11 H1'12 H2’'12
% above Vodafone 34% 26% 26% 22% 22% 22% 22% 9% 0% 0% 0% 0%
% above 02 32% 24% 24% 22% 22% 22% 22% 9% 0% 0% 0% 0%

Current

Table 3: Difference in Meteor’s MTRs in comparison to other MSPs’ MTRs

H3GI - Weighted Average MTR Differences
H2'07 H1'08 | H2'08 | H1'09 H2'09 H1'10 H2'10 | H1'11l | H2'11 H1'12

% above Vodafone 45% 45% 50% 50% 38% 68% 73% 86% 95%
% above 02 44% 44% 44% 50% 50% 38% 68% 73% 86% 95% 103% 103%
% above Meteor 10% 15% 15% 23% 23% 13% 38% 58% 86% 95% 103% 103%

H2'12

Current

Table 4: Difference in H3GI’s MTRs in comparison to other MSPs’ MTRs

TMI — Weighted Average MTR Differences
H2'07 H1'08 | H2'08 | H1'09 H2'09 H1'10 H2'10 | H1'11 H2'11

% above Vodafone 54% 54% 59% 59% 53% 87% 157% | 205% | 243%
% above 02 46% 52% 52% 59% 59% 53% 87% 157% | 205% | 243% | 241% 232%
% above Meteor 11% 22% 22% 30% 30% 25% 54% 135% | 205% | 243% | 241% 232%
% above H3GI 1% 6% 6% 6% 6% 11% 11% 49% 64% 76% 68% 63%

H2’12

Current

Table 5: Difference in TMI’s MTRs in comparison to other MSPs’ MTRs

249 This table updates information that was originally presented in Table 12 of the MVCT Consultation
(on page 112).

20| ycamobile only commenced offering MVCT services in May 2012.
%1 In H2 ‘07, 0O2's blended average MTR was 2% above that of Vodafone. This difference declined up
to H1 ‘09 at which point respective blended average MTRs were symmetric.
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Lycamobile — Blended Average MTR Differences
H2'12 Vodafone

=2 H2’12 Other Current -Vodafone Current -

Undertakings Other
Undertakings

% above Vodafone [ -%] [ -%]

% above 02 =< % 275% < % 275%
% above Meteor [ -%] 275% [ -%] 275%
% above H3Gl (=< o 84% S (3 84%
% above TMI (o< 10% e 2 13%

Table 6: Difference in Lycamobile’s MTRs in comparison to other MSPs’ MTRs

As noted in the MVCT Consultation”®, Vodafone, O2 and Meteor have been
subject to SMP price controls in the periods examined above, whereas H3GI only
became subject to SMP price controls in December 2008. Neither TMI nor
Lycamobile have been subject to SMP price regulation to date.

Interconnection and termination traffic exchanges

6.58

6.59

6.60

In the MVCT Consultation®, in particular in the context of the individual
assessments as to whether MSPs had faced effective CBP**, ComReg examined

e which were the largest purchasers of MVCT from individual MSPs (since
these were considered to be most likely to seek to exert CBP having regard
to their relative importance to the MVCT seller); and

e the relative exchanges of terminating traffic between each of these large
buyers and the MSP (as part of the assessment as to whether buyers would
be price sensitive).

ComReg has updated the above information (the ‘Updated Interconnection and
Termination Traffic Information’) which is now presented in presented in
Appendix F.

While there have been some movements in interconnection and termination
positions in the intervening period, the trends are broadly supportive of the
analysis set out in the MVCT Consultation.

ComReg’s Assessment of Respondents’ Views

6.61

252

In paragraphs 6.18 to 6.50 above, ComReg has summarised the key issues
raised by Respondents concerning its assessment of SMP and proposed SMP
designations. Having updated above the information of most relevance to the
SMP assessment, ComReg sets out below its consideration of the key issues

Vodafone has negotiated lower MTRs with Lycamobile - se e further discussion in paragraph 6.231

to 6.245 of the MVCT Consultation.

%3 See paragraphs 6.22 to 6.33 of the MVCT Consultation.
%4 See paragraphs 6.84 to 6.246 of the MVCT Consultation.
%5 See paragraphs 6.84 to 6.248 of the MVCY Consultation.
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raised by Respondents according to the themes identified in paragraph 6.26
above

Assessment of potential competition

6.62

6.63

6.64

As noted in paragraph 6.28 above, O2 stated that there has been little comment
in the MVCT Consultation on potential competition, citing the number of new
retail entrants in recent years and suggesting that this could impact on the ability
of any one MSP to behave, to an appreciable extent, independently of other
competitors, customers and consumers. O2 also made other comments which
are also addressed below.

ComReg would note that, in this instance, O2 appears to be confusing entry in
the retail market as evidence that there is the potential for competition to emerge
in the wholesale Relevant MVCT Markets. In the MVCT Consultation, ComReg
identified*® that there were no actual competitors in each Relevant MVCT Market
and that there was no likelihood of the emergence of potential competition within
the timeframe considered as part of the market analysis®. ComReg also
identified that retail constraints were not likely to indirectly constrain wholesale
behaviour in the Relevant MVCT Markets. i.e. in response to a SSNIP in MTRs
any resultant change in behaviour by retail customers is not likely to effectively
constrain MTRs. . Having regard to the definition of the Relevant MVCT Markets,
notwithstanding the retail market of entry of certain MVNOs (including TMI and
Lycamobile), each MSP is the sole supplier of MVCT for the purpose of
terminating calls to its subscribers. No Respondent has identified any effective
demand-side or supply-side substitutes for the provision of MVCT.

With regard to O2’s comments that ‘automatic’ SMP designation imposes price
controls which may deter entry into the retail market, ComReg would note that its
SMP designations are not ‘automatic’ but are based on a detailed analysis based
on the competition law principles set out in the SMP Guidelines. Furthermore,
price control (and other) obligations are imposed in light of identified competition
problems and not just on the basis of an SMP designation. Furthermore, an
appropriate cost oriented price control obligation should not deter retail market
entry per se, but may deter inefficient retail market entry where such entry is
based on a presumption being able to use wholesale revenues earned from
above efficient cost MTRs to subsidise aspects of the retail business such as
access charges, call prices or subsidise handsets. In particular, where MSPs
have SMP in the wholesale aspect of their business (in which they face no
competition), this should not cross subsidise the retail business which is subject
to some degree of competition.

%6 See paragraphs 6.17 and 6.36 to 6.39 of the MVCT Consultation.
%7 See paragraphs 5.29 to 5.44, 6.17 and 6.36 to 6.40 of the MVCT Consultation.
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Suqgested failure to adequately consider the SMP Criteria and CBP with
respect to TMI
6.65 As noted in paragraphs 6.29, 6.30 and 6.32, TMI (and O2%®) raised a number of

issues concerning the adequacy of ComReg’'s SMP assessment with respect to
TMI and cited a number of reasons as to why, in its view, it did not have SMP.

6.66 ComReg does not agree with TMI’'s view that ComReg’'s SMP assessment with
respect to it was deficient or lacked justification. ComReg set out a detailed SMP
analysis in the MVCT Consultation®® with respect to TMI's specific circumstances
in the Relevant MVCT Market (and other MSPs). In this regard, ComReg
considered whether TMI (and other MSPs) has the power to behave, to an
appreciable extent, independently of competitors, customers and ultimately
consumers. In assessing whether this was the case, ComReg considered
whether TMI's behaviour was effectively constrained by:

e Existing Competition: this included an examination of market shares (TMI
has 100% market share in the Relevant MVCT Market), the strength of
existing competitors (there are no competitors in the Relevant MVCT Market
within which TMI operates), and an examination of TMI's pricing behaviour
with respect to its MTRs. TMI's MTRs have not been subject to SMP
regulation and, it was noted in the MVCT Consultation that, while having
reduced somewhat between H2 2007 and May 2012** that they remained
significantly above the MTRs of every other MSP**, save for Lycamobile.

e Potential Competition: ComReg’s view in the MVCT Consultation* was
that the threat of market entry in each of the Relevant MVCT Markets (and
not the retail market), including that within which TMI operates, remained
highly unlikely within the timeframe of the review ComReg has also
considered this point in paragraph 6.62 to 6.64 above®®.

e CBP: The MVCT Consultation set out a CBP assessment** specific to TMI's
circumstances, including its actual contractual negotiations, which concluded
that any CBP exercised to date had not been effective, nor would it likely be
in the period covered by the market analysis. To the extent that TMI had to

%8 See paragraph 6.21 above.
9 See section 6 of the MVCT Consultation, including paragraphs 6.16 to 6.40 and 6.176 to 6.214.

% Table 11 at paragraph 6.20 of the MVCT Consultation showed that TMI's weighted average MTR had
reduced from 14.43 cent in H2 07 to 12.55 cent in May 2012, representing a then reduction of some
12.2%.

%1 Table 14 at paragraph 6.24 of the MVCT Consultation showed that at May 2012, TMI’s MTRs ranged
from 60% to 212% above the MTRs of other regulated MSPs.

%2 See paragraphs 6.36 to 6.40 of the MVCT Consultation.

23 These paragraphs deal with comments from O2 concerning potential competition and are equally
relevant in the context of addressing TMI’s points on the same issue.

%4 See paragraphs 6.176 to 6.214 of the MVCT Consultation.
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negotiate particular terms in a contract that it did not like and sign a standard
interconnect contract does not suggest in itself that the other MSPs have
exercised CBP.

6.67 Having regard to the above and, contrary to TMI's view, there is, therefore, no
question of ComReg simply assuming that TMI has SMP on the basis that other
MSPs have SMP. A detailed rationale for ComReg’s preliminary findings was
clearly set out in the MVCT Consultation and ComReg would note that TMI, in its
Submission, did not offer material views on ComReg’s assessment of existing or
potential competition within the Relevant MVCT Markets, including with respect
to TMI’s position.

6.68 As noted above, the MVCT Consultation®®® analysed TMI's (and other MSPs’)
historic pricing behaviour. The MVCT Consultation acknowledged that TMI had
reduced its MTRs (at that time by 13.4% in the period since 2007). The MVCT
Consultation set out ComReg’s view, in light of the available evidence, on the
then MTR reductions, including the view that TMI had reduced its MTRs in light of
the perception of the threat of potential regulatory pressure from ComReg rather
than resulting from pressure from MVCT purchasers. ComReg has further
considered the evolution of TMI's (and other MSPs’) MTRs in the intervening
period. Insofar as TMI is concerned, as noted in Table 1 above, it further reduced
its weighted average MTRs by 0.35 cent*®*® (less than half a cent) in August
2012*" to 12.2 cent per minute. This represents a 14.7% reduction since 2007.
However, as noted in Table 5 above, TMI's MTRs have been and remain
substantially and appreciably above the MTRs of other currently regulated MSPs,
with this differential now currently ranging from 63% (above H3Gl) to 232%
(above Meteor, O2 and Vodafone)®®. Notwithstanding the recent 0.35 cent MTR
reduction by TMI, these differentials have increased beyond the levels previously
set out in the MVCT Consultation*®. Contrary to TMI's view, ComReg does not,
therefore, consider that TMI has, in fact, followed the market in setting the level of

%5 gee paragraphs 6.19 to 6.33, as well as paragraphs 6.191 to 6.213 (dealing with the assessment of
evidence with respect to negotiations with TMI on its MTRs) of the MVCT Consultation.

%% TMI reduced each of its peak, off-peak and weekend MTRs by 0.4c, How ever, having regard to
traffic volumes in these periods, this translates into a weighted average MTR reduction of 0.35cent

%7 Having regard to the documentation provided by TMI in response to the August 2012 Statutory
Information request, ComReg has considered the basis up on which TMI chose this reduction. TMI
considered two options, however, TMI chose the option that gave the lowest absolute level of MTR
reduction. The options examined by TMI were to [3

%8 Qver the entire period from 2007 to date (November 2012), between TMI’s weighted average MTRs
were, on average (being the average of the differences calculated at each half yearly period) between
29.2% to 121.7% above the weighted average MTRs of other regulated MSPs ranged.

%9 See parag raph 5.6 9 above where it is noted that at the time of the publication of t he MVCT
Consultation, TMI’s MTRs ranged from 60% to 212% above those of MSPs currently designated with
SMP.
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its MTRs or that the reductions to date suggest it does not have SMP.
Furthermore, ComReg would also note that TMI has previously confirmed to
ComReg that:

“Tesco Mobile confirms that our MVCT is set independently of its
competitors.”"

As also noted in the MVCT Consultation**, TMI received requests from both
Eircom (in January 2011) and Vodafone (in June 2011) to lower its MTRs, with
TMI responding in July 2011 effectively refusing to lower its MTRs. This, in
ComReg'’s view, is strongly suggestive that TMI does not face effective CBP, as it
continues to sell MVCT service to these two MSPs at MTR levels which are likely
to be above cost efficient competitive market outcome levels. As noted earlier,
all Service Providers that want to enable their subscribers to call TMI subscribers
must purchase MVCT from TMI in order to complete these calls.

ComReg has also considered further information obtained from TMI in response
to the August 2012 Statutory Information Request (including copies of
presentations given to the TMI Board and internal emails), and ComReg, having
considered the latest position, maintains its view that TMI's MTR reductions,
including those which took effect in August 2012, have been driven by the threat
of potential regulatory intervention by ComReg (either on foot of the market
analysis process or through disputes being raised by other Service Providers)
and the desire to be seen to be reducing MTRs in the face of this*”%. It remains
ComReg's view that such reductions have also been implemented to minimise
the increasing differential between TMI's MTRs and other regulated MSPs MTRs
(which have also been reducing and to minimise the above mentioned threat of
regulatory intervention — either through a dispute based on existing obligations or
intervention by ComReg through the imposition of SMP obligations)?".

Having regard to the fact that there are no actual competitors in the Relevant
MVCT Market within which TMI operates (or in ComReg’s view is their likely to
be), TMI's historical pricing behaviour (which is somewhat informative of its
potential future actions) is strongly suggestive to ComReg (but not determinative
in itself) that TMI can set its MTRs independently of competitors, customers and
consumers.

ComReg also does not accept TMI's view that its analysis in the MVCT
Consultation of the SMP criteria (set out in the SMP Guidelines) was deficient.

20 TMI's response of 14 February 2011 to ComReg’s November 2010 Statutory Information Request.
Agreed note of a conference call with TMI held on 22 July 2012.

2"l See paragraphs 6.201 and 6.202 of the MVCT Consultation.

272

For example, based on information in presentations given to TMI Board on 16 December 2011, 25

April 2012 and 26 July 2012.

235uch reasons are, for example, evident from the details contained ina TMI i s a paper dated 16
December 2011 which was presented to the TMI Board.
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ComReg carefully set out in the MVCT Consultation®” why its considered certain
criteria were or were not relevant or were of less relevance in the context of the
analysis of each of the Relevant MVCT Markets and, having done so, then
assessed each of relevant the SMP criteria. ComReg would again note that TMI,
in is Submission, has not offered any specific reasoning to counter the views
expressed by ComReg in the MVCT Consultation on such matters. ComReg
would also note that, pursuant to the requirements under Article 7 of the
Framework Directive, it has consulted with the European Commission concerning
the draft measures it intended to take arising from it analysis of the Relevant
MVCT Markets, including with respect to its SMP assessment. The European
Commission considered ComReg proposed approach with respect to its SMP
assessments (amongst other things), and the European Commission
Comments®” have concurred with ComReg’s analysis that TMI (and other MSPs
identified) should be designated as having SMP. In the absence of specific views
from TMI as to why it disagreed with the assessment of the SMP criteria, and
having regard to the European Commission Comments and the Competition
Authority Opinion®®, ComReg sees no reason to alter its views as set out the
MVCT Consultation regarding its approach to assessing the SMP criteria, and the
assessment of such is now finalised in Appendix F of this Decision.

02 questioned why, other than in response to CBP being exercised, TMI would
reduce its MTRs and, in this regard, ComReg would refer O2 to ComReg’s views
in paragraph 6.69 to 6.71 above. In the MVCT Consultation, ComReg also
considered whether TMI experienced effective CBP and, in reaching the
preliminary view in the MVCT Consultation that TMI's MTR setting behaviour had
not been effectively constrained by CBP, ComReg had regard to a range of
factors®”’, including the relative bargaining positions of TMI and its MVCT
purchasers in light of their respective subscriber bases and relative exchanges of
interconnection traffic*®. While ComReg accepts that the bargaining strength of
the parties can differ, having regard to the above analysis, ComReg maintains its
views (for the reasons set out in this Section 6) that CBP has not been effective
in constraining TMI's ability to set its MTRs independently of competitors,
customers and consumers.

With respect to TMI's comments that ComReg’s MTR analysis is static or that
TMI could not increase its MTRs above the current level (by ‘the normal

274 gee paragraphs 6.7 to 6 .12 and Appendix C of the MVCT Consultation. Each of the SMP criteria
considered relevant were subsequently explained and assessed in the assessment of SMP in Section 6
of the MVCT Consultation.

15 See Appendix C of this Decision.

278 5ee Appendix B of this Decision.
2" See paragraphs 6.178 to 6.184 of the MVCT Consultation.

28 5ee A ppendix F, paragraphs F.35 to F.41. For example, itis noted that there isa significant
asymmetry of traffic between TMI and Eircom, with TMI t erminating [ <Jjij%°] less minutes on
Eircom’s network than vice versa.
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benchmark used for assessing dominance’) or that TMI’'s MTR reductions to date
are not consistent with its ability to raise it MTRs, ComReg would respectfully
point out that in assessing SMP, ComReg is seeking to ascertain whether TMI, in
setting its MTRs, has the ability to act, to an appreciable extent, independently of
its competitors (there are none), customers (MVCT purchasers have only one
source of supply) and consumers (ComReg’s considers indirect constraints to be
ineffective), rather than the ability to raise them from its existing MTR level,
which, as noted in paragraph 6.68 above, ComReg considers to be already
substantially above other regulated MSPs’ MTRs and also above an efficient
competitive level based MTR. In this regard, TMI's MTR differential with
regulated MSPs’ MTRs now currently ranges from 63% (above H3GI) to 232%
(above Meteor, O2 and Vodafone) ComReg considers the evolution of TMI's
MTRs to be evidence which supports (but is not in itself solely determinative of)
ComReg'’s view that TMI has SMP.

With respect to TMI's view that Service Providers could exclude calls to TMI
subscribers from their retail bundles if TMI sought to increase its MTR, ComReg
would note that while this is one possible course of action, ComReg has no
evidence to suggest that any such actions have, in fact been taken to date,
notwithstanding the fact that TMI's MTRs have been and remain substantially
above those of other regulated MSPs. Even to the extent that such actions may
have been taken, it is ComReg’s view that they have not, to an appreciable
extent, impacted upon TMI’'s independence in its MTR setting behaviour.
ComReg would also note that, to the extent that other Service Providers were to
include/exclude calls to TMI subscribers from their retail bundles, this is likely to
be as a consequence of high and is a way of managing a pricing risk for a
Service Provider that it's subscribers make too many calls to TMI subscribers,
and that the cost of the wholesale MTR charges it pays to TMI would not be
recovered through the retail subscription price.

As noted in the MVCT Consultation®®?, ComReg is aware that certain FSPs
differentiate their retail prices for calls to TMI subscribers, however, ComReg
considered that this likely to be a direct consequence of TMI's MTR being
significantly higher than that charged by other MSPs (save for Lycamobile).
Nevertheless, having regard to TMI's responses to the Statutory Information
Requests and having considered TMI's Submission, ComReg has no evidence to
suggest that this had been a material factor which has somehow factored into or
constrained TMI's past or current MTR setting behaviour in a material manner.

TMI has stated that the difficulties it had during its launch period in establishing
interconnection agreements is evidence that it does not have SMP, as if it did,
Service Providers would have needed to interconnect with TMI. ComReg is
aware that, following TMI's December 2006 announcement that it intended to
enter the retail market, there were some difficulties in establishing Mobile
Number Portability (MNP) arrangements. Delays in establishing MNP were

29 5ee Appendix B of the MVCT Consultation.
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investigated®® at that time and ultimately ComReg decided that no regulatory
enforcement was required, largely given that MNP was implemented prior to
launch. However, ComReg has no evidence to suggest that these MNP delays
resulted in some material level of constraint having being placed on the ability of
TMI to set its MTRs, to an appreciable extent, independently of competitors
customers and consumers. Indeed, as noted in paragraphs 6.68 to 6.71 above,
notwithstanding that there are no competitors in the Relevant MVCT Market
within which TMI operates, its MTRs have, for a considerable period remained
substantially above those MTR of other regulated MSPs. Furthermore, ComReg
would note that as part of the Statutory Information Request issued to TMI in
November 2010, it specifically sought details from TMI regarding evidence of any
negotiations with other Service Providers regarding TMI's MTRs?®! in the period
since 2007. The information provided by TMI in response to this request related
mainly to the MTR reductions made by TMI arising from ComReg’s TMI Dispute
Determination®®*. ComReg had regard to this in the MVCT Consultation®® in
assessing whether TMI had SMP. ComReg further acknowledged in the MVCT
Consultation®®* that the bargaining dynamic between TMI and other Service
Providers with whom it wished to interconnect may have been somewhat
imbalanced at TMI's launch. ComReg also noted that TMI has long since
established direct interconnect arrangements®® with O2, Eircom and BT and that
TMI has not sought to directly interconnect with other Service Providers, instead
relying on wholesale transit arrangements to facilitate its wholesale traffic
handover with other networks (both inbound and outbound). On a forward looking
basis, and as set out in the MVCT Consultation, it was and remains ComReg’s
view that any CBP that TMI considers it may have experienced during its launch
period would likely have diminished given the subsequent establishment of direct
interconnection arrangements (since in the context of a bargaining scenario, a
purchaser could no longer credibly rely on delay in or refusals to physically
interconnect to strengthen its bargaining position). Furthermore, as TMI's
subscriber base has continued to grow*®®, Service Providers will consider it more
important (than when TMI launched) to interconnect with TMI owing to the fact
that their subscribers expect to be able to call subscribers on other networks.
And, were they not able to do so, this could have negative effects for the Service
Provider concerned having regard to the intensity of retail competition (say

20 5ee Closure of Compliance In vestigation into the market e ntry of Tes co Mobile Ireland and the
Implementation of Mobile Number Portability, ComReg Document 07/102, December 2007.

! Annex 2, Questions 4 of Statutory Information Request issued to TMI dated 23 November 2010.
22 5ee paragraphs 6.22, 6.29 and 6.65 of the MVCT Consultation.

23 See CBP assessment at paragraphs 6.192 to 6.200 of the MVCT Consultation.

%4 See paragraph 6.183 of the MVCT Consultation.

% ComReg would note that TMI ha's also si gned an d a greement for di rect i nterconnection w ith
Vodafone, however, this has never been technically implemented.

2 TMI's market share of total mobile subscribers (excluding mobile broadband) stood at 3.5% in Q2
2012 Source: Irish Communications Market: Key Data Report - Q2 2012, ComReg Document 12/101.
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increased complaints from its subscribers and the consequential reputation/brand
damage, with subscribers potentially switching to competitors).

ComReg has considered TMI's MTR setting behaviour above and does not
accept that its analysis is flawed or indeed, that TMI followed the market in
setting its MTRs. It is difficult for ComReg to predict with certainty, on a forward
looking basis, as to what actions other Service Providers might take having
regard to how TMI might set its MTRs in the future. However, the MTR position
adopted by TMI to date shows that its MTRs, notwithstanding the reductions to
date, remain substantially above those of other MSPs. It is quite possible that a
Service Provider could, absent regulation, seek to refuse to pay or to terminate
interconnection arrangements. Indeed, Service Providers’ awareness of
ComReg’s intention to carry out an analysis of the MVCT market and their
subsequent sight of its preliminary views as set out in the MVCT Consultation (to
designate TMI with SMP and impose a cost orientation obligation upon it) may
well have temporarily put off such potential actions. However, ComReg considers
outright refusal to pay or to interconnect, while possible, to be less credible, in
particular given the size of TMI's subscriber base and, as noted above, the
potential damage to a Service Provider's own reputation and competitive position
(arising from complaints from its subscribers — which expect to be able to make
calls to and receive calls from subscribers of other Service Providers) in the
event such actions are taken.

However, were such actions attempted, as was the case back in 2009 with the
TMI Dispute, it would likely involve an escalation to ComReg, perhaps in the form
of a dispute resolution request. As noted in the MVCT Consultation®’ (and later in
paragraphs 6.114 to 6.116 of this Decision), it is ComReg’'s view that in such
circumstances ComReg would be acting in a regulatory capacity and, for the
reasons set out therein, its actions in this regard fall to be disregarded in
assessing SMP.

TMI, either in response to the MVCT Consultation or indeed previous Statutory

Information Requests, has not provided any material information to ComReg to
support its claims that it was required to accept [
_ . Even to the extent it was, it is ComReg's position that this has

not materially impacted upon TMI's ability to set its MTRs, to an appreciable
extent’ independently of its competitors, customers and consumers, thereby
mitigating its market power in the Relevant MVCT Market within which it
operates. This is particularly so when, as noted previously, TMI's MTRs have and

continue to remain substantially above the MTRs charged by other regulated
I\/ISPS,‘ ﬁ

However, ComReg would also note the following points regarding TMI's
interconnection arrangements. Firstly, TMI has signed 4 interconnect agreements
with other Service Providers for the supply of MVCT to them, namely Eircom, O2,

%7 See paragraphs 6.57 to 6.66 of the MVCT Consultation.
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BT and Vodafone. However, despite TMI having an interconnect agreement with
Vodafone []288. Secondly, TMI has previously confirmed to
ComReg® that, prior to launch, it proposed the same MTRs to all Service
Providers and the only evidence adduced by TMI in terms of any negative
operator feedback on these initial MTRs was that which came from H3GI (which
subsequently led to the TMI Dispute). As part of the MVCT Consultation®™®
ComReg considered the evidence of bargaining power from actual
interconnection negotiations between TMI and Service Providers, including the
TMI Dispute and correspondence from each of Vodafone and Eircom to TMI
seeking reductions in its MTRs. ComReg’s preliminary conclusions were that
there was insufficient evidence to suggest, based on actual MTR negotiations,
that TMI had experienced or would experience sufficient CBP such that it would
constrain TMI's ability to set its MTRs above the competitive level. ComReg has

not been presented with material evidence which would lead it to change its view
on this issue.

ComReg also notes that some of TMI's comments with respect to ComReg’s
SMP assessment related to the proportionality of ComReg’s approach with
respect to the imposition of remedies, in particular, a price control obligation, and
TMI's view that such an obligation is not justified or proportionate and, even if it
were, TMI should be afforded the opportunity of a gradual reduction in its MTRs.
Such comments are not, in ComReg’s view, materially relevant to the
assessment of SMP. Furthermore, insofar as remedies are concerned ComReg
would note that the MVCT Consultation and this Decision deal with the imposition
of a price control obligation of cost orientation in principle, with the detailed
specification of the specific costing methodology to be employed by ComReg in
light of this cost orientation obligation having been the subject of the Separate
Price Control Consultation to which TMI has also responded. Therefore, TMI's
comments on price control remedies and the appropriateness and proportionality
of them in TMI's circumstances are considered in this Decision in the context of
the imposition of a cost orientation obligation only. In this regard, ComReg notes
TMI's reference to the imposition of specific price control obligation in Spain®*
and how it was applied to a particular MSP in that market. ComReg would note
that those circumstances concerned the detailed nature and implementation of
price control obligations which, as outlined above, are not the subject of this
Decision. However, ComReg would note that such Spanish MSPs, which were a
mix of MNOs and MVNOs, were found by the Spanish NRA to have SMP.
Furthermore, all SMP MNOs had cost-orientation obligations imposed upon
them, with SMP MVNOs being required to set reasonable prices whereby their

8 Correspondence from TMI to C omReg of 16 May 2011 clarifying certain aspect of it s respo nse to
ComReg’s November 2010 Statutory Information Request.

20 See paragraphs 6.219 to 6.213 of the MVCT Consultation.
#1 See European Commission comments on Case ES/2012/1314, 30 April 2012.
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MTRs would be equal to the MTR of their host MNOs (i.e. effectively a cost-
orientation obligation). ComReg would also note that the highest MTRs amongst
such MNOs ranged, at that time, from 3.42 cent to 4.07 cent, whereas in TMI's
case its weighted average MTR is currently 12.2 cent.

As regard TMI's comments that a finding of SMP was not contemplated by it and
that it should be afforded an opportunity to prepare for regulatory change, in
particular, having regard to proportionality considerations, ComReg considered
and further considers this in the context of the imposition of regulatory obligations
in Section 8. In this regard, where appropriate, ComReg has provided an
implementation period for certain remedies. However, as noted previously,
insofar as price control obligations are concerned, the MVCT Consultation and
this Decision seeks only to impose a price control obligation of cost-orientation,
with the detailed nature of this being specified in the Separate Price Control
Consultation.

ComReg would also note that it has been engaged in communication with TMI
since at least November 2010 in relation to its analysis of the MVCT market.
Such communication has included Statutory Information Requests, meetings®*,
as well as email correspondence. TMI, as itself acknowledges, is present in other
European Markets, and is or ought to be familiar with the EU (and associated
national) regulatory framework in relation to mobile termination markets. In this
regard, ComReg would also note that Tesco Mobile (Group) made a
submission®”® to the European Commission in 2008 when the 2009 Termination
Rate Recommendation was being formulated and consulted upon. As also noted
in the MVCT Consultation®*, TMI is a 50:50 joint venture with O2 Ireland who
itself is a long established MSP with significant experience in and knowledge of
the regulation of MVCT Markets. While ComReg appreciates that TMI could not
know with certainty that it could be designated as having SMP, having regard to
the history of its communications with ComReg regarding its analysis of the
MVCT markets, TMI's presence in other markets, its ownership structure and
evidence from TMI's internal documentation®® that suggests its was alive to the
possibility of regulation, ComReg finds it difficult to conceive that TMI did not
know (and/or did not reasonably expect) that there was the possibility that it
could, arising from the analysis of the MVCT markets, be designated as having
SMP (and have obligations imposed upon it).

292 For example, M eetings with TMI on 5 No vember 2010 a nd 11 January 2012 (as well as more
recent meetings).

293

See

http://ec.europa.eu/information society/policy/ecomm/doc/library/public _consult/terminati

on_rates/tesco.pdf.

29 gee footnote 39 of the MVCT Consultation.

2% Internal co mmunications o btained by Co mReg from T MIi n r esponse to various Statutory
Information Requests.
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Furthermore, contrary to TMI's view, ComReg also considers its analysis and
consultation process to be robust and fair. ComReg’s proposed approach as set
out in the MVCT Consultation and now finalised in this Decision has been carried
out in line with its statutory obligations and duties, with an appropriate and
detailed level of consideration and analysis having been given to all relevant
matters. ComReg has been vested with the statutory functions and powers to
consider whether electronic communications markets should be subject to SMP-
type regulation. In this regard, ComReg would note that it has defined the
Relevant MVCT Markets assessed competition within them, identified
competition problems and set out proportionate and non-discriminatory remedies
which are designed to mitigate such problems, ultimately to the benefit of
competition and consumers. ComReg has also carried out its national and EU
consultations in accordance with its statutory obligations and published
consultation procedures®® and does not accept that its consultation procedure
has somehow been flawed or unfair. ComReg further considers its consultation
procedures (characterized by a transparent and public consultation process)
have been entirely sufficient and, as part of the consultation process, ComReg
has remained open to changing its view as a consequence of the responses
received to consultation process (and otherwise).

Adequacy of the analysis of Countervailing Buyer Power with respect to

Lycamobile

6.86

6.87

As noted in paragraphs 6.33 to 6.44 Lycamobile and O2 raised a number of
issues concerning ComReg’s assessment of CBP.

Lycamobile considered it has experienced CBP with respect to its dealings with
Vodafone and O2 and, furthermore, that it had set its MTRs at a competitive
level. ComReg does not agree with Lycamobile’s view that Vodafone, TMI and
02 have exercised effective CBP upon its MTR setting behaviour. The points
raised by Lycamobile in this regard were considered by ComReg in the MVCT
Consultation®*” and for the reasons set out therein and below ComReg maintains
its position. In this regard, the MVCT Consultation recognised that, in the initial
launch period, given Lycamobile’s new entrant status (it has few subscribers)
relative to Eircom and Vodafone, that this could be a distinguishing factor which
could influence the bargaining dynamic between the parties in their MTR
negotiations. ComReg reviewed whether there was actual evidence of CBP being
exercised upon Lycamobile by other undertakings and having regard to
information obtained from the parties through Statutory Information Requests
(including to Vodafone, O2 and Lycamobile), ComReg recognised that Vodafone
has exercised some degree of CBP. However ComReg did not consider this CBP
to be effective, including for reasons that the level of the MTR reduction was
achieved by Vodafone only (which in ComReg’s view is likely to still be above an

2% Information Notice on ComReg’s Consultation Procedures, May 2011, ComReg Document 11/34a.
27 See paragraphs 6.215 to 6.246 of the MVCT Consultation.
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MTR set in a competitive market outcome) and that no MTR reduction had been
applied by Lycamobile to any other Service Providers.

ComReg has further considered the position in light of Lycamobile’s comments
and, as part of the August 2012 Statutory Information Requests, ComReg sought
further information from Lycamobile with respect to its MTR negotiations in the
period July 2011 to August 2012 (ComReg had already obtained information to
cover the period prior to this). This included information with respect to its
negotiations with O2 regarding transit arrangements to support the Lycamobile
MVNO arrangement, particularly in the run up to Lycamobile’s retail launch
(where pressures to reach agreement might have been greatest) and whether
there was actual evidence these transit negotiations had any impact on the MTRs
to be levied by Lycamobile on O2. ComReg has reviewed the information
provided and, while there do appear to have been some delays by both parties in
concluding a contract for the supply of transit services by O2 to Lycamobile,
ComReg has not found material evidence to suggest that such delays were
related to Lycamobile’s MTR or to an O2 strategy to get Lycamobile to reduce
them. Furthermore, it is apparent from the negotiations that, while a transit
contractual agreement had not been signed, Lycamobile were aware that
agreement had been reached with O2 such that the transit services would still be
provided, notwithstanding the absence of a signed transit contractual agreement.
This would likely have reduced any pressure perceived by Lycamobile to agree to
lower MTRs on the basis of the potential from delays in signing transit agreement
contracts. Additionally, ComReg would also note that even to the extent that
Lycamobile considered it was being subject to contractual pressures, this did not
result in Lycamobile lowering the MTRs it charges to O2 (with the MTRs being
the same as at Lycamobile’s initial launch).

On a similar point, Lycamobile also suggest that the MVNO arrangement with O2
also creates CBP in favour of O2, stating that O2 can cease the provision of
wholesale services and transit. ComReg has no evidence to suggest, based on
Lycamobile’s response to the August 2012 Statutory Information Request, that
the MVNO commercial arrangements have been a relevant factor in any
negotiations between O2 and Lycamobile concerning Lycamobile’s MTR. While it
is possible that O2 could refuse to provide transit services to Lycamobile (even
though it has not, notwithstanding the absence of a signed transit contractual
agreement), ComReg maintains its view in the MVCT Consultation that
alternative suppliers of transit services are available to Lycamobile. While this
would involve some switching costs for Lycamobile, in the event of a refusal by
02 to supply such services, Lycamobile would be in a position to procure transit
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services from another provider (or indeed interconnect directly) in reasonable
timeframe®®.

6.90 Contrary to Lycamobile’s view, ComReg also would note, that the point made in
the MVCT Consultation®® was that the MVNO arrangement®*® was likely to create
incentives for both parties to interconnect, particularly where such services were
part of the contractually agreed MVNO arrangement which has no contractual
relationship with the level of MTR to be charged by Lycamobile to O2.

6.91 With regard to Lycamobile’s comments on existing competition** and its setting
of its MTRs by reference to TMI's MTRs, ComReg does not accept that this
suggests that there is existing competition in the Relevant MVCT Market within
which Lycamobile operates. Lycamobile is the sole supplier of MVCT in this
market and there are, therefore, no competitors or are their likely to be in the
timeframe covered by this market analysis. Lycamobile has not suggested that
there is any viable and effective alternative means for a Service Provider to
complete a call to a Lycamobile subscriber other than through the purchase of
MVCT from Lycamobile. Furthermore, even to the extent that Lycamobile set its
MTR by reference to TMI's MTR, this also does not suggest, in itself, that
Lycamobile’s rate is competitive or that there is competition in the Relevant
MVCT Market within Lycamobile operates. It is ComReg’s view, based on the
information provided in response to Statutory Information Requests, that
Lycamobile set its rate by reference to TMI's MTR having considered what it
thought would be acceptable to purchasers of MVCT. Additionally, ComReg
considers it highly likely that Lycamobile’s (and TMI's) MTRs are set at a level
above that which would apply in a competitive market outcome. Indeed, in the
MVCT Consultation®* it was noted that, excluding the MTR being levied by
Lycamobile on Vodafone, Lycamobile’s MTRs ranged from 10% to 243% above
regulated and unregulated MSPs’ MTRs. In the intervening period, as noted in
Table 1 above, Lycamobile’s MTRs have remained static and, given regulated
MSPs have reduced their MTRs further in the meantime (albeit in the presence of
regulation) and TMI has reduced its MTRs (absent regulation), the gap between

2% ComRe g has reviewed t he M VNO Agreement between O2 and L ycamobile. Whil e the MVNO
Agreement provides fo rt he ab ility fo r eit her party to terminatet he arrangementins pecific
circumstances (clause 16), it appears to ComReg that such circumstances would not involve unilateral
action by O 2 to cease services based on the level of MTR being charged by Ly camobile to O 2.
Furthermore, wh ere t he MVNO A greement was t o b e la wfully t erminated, t here a re contractual
provisions (clause 17) governing post termination arrangements.

299 See paragraph 6.218 of the MVCT Consultation.

%0 ComReg assumes that one reason for 02 to agree MVNO arrangements w as that i t had spare
capacity on it network, and wanted to get more usage out of it. It, therefore, is considered likely to
have an incentive to agree to interconnect, and pay MTRs so that their own customers can terminate
calls on Lycamobile network.

%1 C omReg considers L ycamobile’s comments on e xisting c ompetition in t his section on CBP given
they related to Lycamobile’s response to Question 8 on CBP.

%02 5ee Table 16 in the MVCT Consultation.
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Lycamobile’s MTRs and other MSPs’ MTRs has widened further and, as noted in
Table 6 above, now range from 13% to 275% above other MSPs’ MTRs.

02 also considered that ComReg’s CBP analysis with respect to Lycamobile was
inadequate although it did not raise specific reasons why, other than Lycamobile
had yet to launch. While ComReg recognises that Lycamobile has only recently
started supplying MVCT, overall, having regard to the analysis in the MVCT
Consultation, having considered Respondents’ views above, ComReg does not
consider that Lycamobile has experienced effective CBP.

Whether an MSP’s ability to set its MTRs independently is constrained by

other non-SMP obligations and other incentives faces by MSPs

6.93

6.94

6.95

6.96

As noted in paragraph 6.36 Vodafone did not agree that MSPs would continue to
have the power to set MTRs independently of each other having regard to a
combination of general non-SMP type obligations to negotiate interconnection
under Regulation 5(2) of Access Regulations®* and provisions in section 3.2.2.4
of the Numbering Conventions®* which require numbers to be opened ‘where
technically and economically feasible’ mean that operators are constrained from
denying access.

Vodafone’s argument appears to be based on the premise that the requirement
for Service Providers to open up a mobile numbers on their networks (in order to
allow their subscribers to contact mobile subscribers) is conditioned by economic
feasibility (and by requirements to negotiate interconnection), and that this would
condition the level of a MSP’s MTRs such that they would be set at the level that
would occur in a competitive market outcome. For example, an MVCT purchaser
could refuse to open up Vodafone’s mobile numbers on its network (thereby
preventing its subscribers from making calls to Vodafone’s subscribers and vice
versa) on the basis that it considered Vodafone’s MTR not to be economically
feasible and that this commercial pressure would condition Vodafone to set its
MTR at an efficient cost based competitive level (thereby suggesting that
Vodafone cannot act independently in setting its MTRS).

ComReg does not agree that such non-SMP obligations have been or would
likely be effective in preventing a MSP from acting independently in setting its
MTRs. Firstly, both obligations apply independent of whether or not any Service
Provider has SMP. Secondly, both obligations apply in their own right as stand-
alone obligations which create legal duties and, while mutually supportive of
general network interoperability, they operate independently of each other. i.e., a
right to negotiate interconnection is not linked to the requirements of the
numbering conventions and vice versa. Thirdly, an obligation to negotiate
interconnection is not tantamount to a requirement to actually interconnect.

In the case of obligations to negotiate interconnection arising under 5(2) of the
Access Regulations, ComReg notes that an operator is required to ‘negotiate’

%03 This is derived from Article 4.1 of the Access Directive.

%4 This is derived from Article 28.1 of the Universal Service Directive (as amended)
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interconnection, which is not tantamount to a requirement to have to actually
interconnect. If such negotiations were to break down, including on the basis of
the charges to be levied for the interconnection service, either party to then could
seek to have the matter resolved by ComReg through the dispute resolution
framework provided for under Regulation 31 of the Framework Regulations®®. As
noted in the MVCT Consultation (and in paragraphs 6.114 to 6.115 below),
ComReg considers that the role of dispute resolution is to be disregarded in the
context of an SMP assessment. Furthermore, event to the extent that ComReg
was to intervene in an interconnection dispute between two non-SMP parties and
to set or impose an appropriate charge for interconnection, this is something that
would apply only to the parties concerned and not have a broader market
application. As noted in the MVCT Consultation®**® in the context of the CBP
analysis (and in the preceding paragraphs above), in ComReg’s view, constraints
on MSPs’ ability to price, to an appreciable extent, independently of competitors,
customers and consumers were considered to be effective when, amongst other
things, they have a broad market application (and do not apply solely between
two individual parties).

Insofar as section 3.2.2.4 of the Numbering Conventions is concerned, this
relates to a requirement on Service Providers to open up access to numbers
‘...where technically and economically feasible’. Economic feasibility arises,
therefore, in the context of opening numbers and is not, in ComReg’s view meant
to govern the level of interconnection charges for an interconnection service such
as MVCT.

Even if ComReg were to accept that the level of an MTR is something which is a
relevant factor to be considered in the context of the economic feasibility of
opening up a number on a network (in the context of the Numbering
Conventions), any constraint posed by the Numbering Conventions, coupled with
the requirement to negotiate interconnection, would have to imply that the
interpretative context for economic feasibility under the Numbering Conventions
is that it equates to a competitive outcome based MTR. ComReg does not accept
that such an interpretation is contemplated under the European regulatory
framework®”. If it were, it would equally suggest that ComReg could, require
Vodafone to comply with condition 3.2.2.4 of the Numbering Conventions by
lowering its MTR to the level that would occur in a competitive market outcome

%5 As noted in paragraph 6.60 of the MVCT Consultation.
3% See paragraph 6.46 of the MVCT Consultation.

%7 As noted in paragraph 6.59 of the MV CT Consultation, ComReg can impose SMP type obligations
(including with respect to access and pricing) on a non-SMP Service Provider to the extent that it is
necessary t o ensur e end -to-end c onnectivity in accordance wi th Regul ation 6 (2) of t he A ccess
Regulations, potentially on foot of the exercise of its dispute resolution functions. As further noted in
paragraph 8 .22 of the MVCT Consultation, the European Commi ssion has made comments under
Article 7/7 a of the Framework Directive on the need for NRAs to ensure the imposition of effective

SMP

re medies to ad dress SMP ty pe c ompetition problems (rather than relying on non-SMP type

measures imposed through dispute resolution).
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based on it being an economically feasible rate. This, in ComReg’s view would
more likely be tantamount to SMP type regulation and would more appropriately
be addressed in the context of the outcome of a market analysis and the
specification of SMP remedies (as appropriate).

ComReg would also note that Vodafone, in seeking to obtain lower MTRs from
those originally offered by Lycamobile, also raised an issue as to whether it
would be economically viable for them to purchase MVCT from Lycamobile at the
originally offered MTR. Notwithstanding Vodafone exercising some degree of
CBP upon Lycamobile and obtained a lower MTR, as noted in paragraph 5.78
and in Table 6, Lycamobile’s current MTRs now range between 13% and 275%
higher than all other (regulated and non-regulated) MSPs’ MTRs (excluding
Vodafone which has negotiated an MTR from Lycamobile that is lower than that
which is charged by Lycamobile to other Service providers — although it is still
substantially above®**® Vodafone’s own MTR). In practice, therefore, nhon-SMP
type obligations have not been effective in constraining pricing behaviour (or
potential effective denial of access through pricing MVCT significantly above
efficiently incurred cost).

Vodafone also suggested that MSPs of a certain size face incentives to set
symmetrical MTRs given they are both a revenue and a cost and given
competition in the retail market and the desire to attract/maintain subscribers.

As noted in the MVCT Consultation®®, both regulated and non-regulated MSPs
have historically set their MTRs at asymmetric levels, although such asymmetry
has been eliminated in more recent times for some MSPs (notably Vodafone, O2
and Meteor, all of whom are regulated). Furthermore, such regulated MSPs have,
by virtue of their non-discrimination obligations charged the same MTR to all
Service Providers purchasing MVCT. It is also worth noting that in the periods
prior to such MSPs being regulated via SMP price control obligations, their MTRs
were also set at asymmetric levels®.

While it may be the case that MSPs purchasing similar levels of termination may
face some incentives to set symmetrical MTRs, this does not necessarily mean
that MTRs would be set at the level that would, as a consequence, occur in a
competitive outcome. For example, above efficient cost MTRs will be
revenue/cost neutral for MSPs that exchange similar levels of termination traffic,
but such above cost MTRs could still be levied on MSPs (and FSPs) with
asymmetric traffic levels (such a strategy could, for example, amount to a type of
collusive and/or exploitative behaviour whereby the two MSPs also set
symmetrical rate for themselves but charge rivals or close competitors higher

%% The Lycamobile MTR charged to Vodafone ranges from [ <}l above the MTRs of other
regulated MSPs.

399 See paragraph 6.20 to 6.33 of the MVCT Consultation.

%0 comReg would also note that in April 1999 Vodafone unregulated MTRs ranged from 19.78 cent
(peak) to 13.21 cent (off-peak and weekend). In October 2000 Vodafone unregulated MTRs ranged
from 18.41 cent (peak) to 12.06 cent (off-peak) and 9.52 cent (weekend).

119 ComReg 12/124



6.103

6.104

6.105

Market Analysis: Mobile Voice Call Termination

rates). Furthermore, insofar as traffic levels were to be symmetric with an FSP,
incentives are not likely to be aligned given differences in the level of MTRs and
FTRs (including in circumstances where the FSPs’ FTRs are regulated).
Additionally, even if two MSPs were to purchase similar levels of termination from
each other, incentives to set similar levels of MTRs for each other, or indeed with
respect to other Service Providers, may also be affected by the percentage of
traffic which is on-net versus on-net. For example, if two MSP exchange similar
levels of terminating traffic, but one MSPs has a higher percentage of off-net
traffic (of its total traffic), this will likely affect their overall cost base relative to the
other MSP. As noted in Figure E of the Updated Retail Trends Analysis in
Appendix D, there remain differences between each of the individual MSPs’
percentage of traffic which is on-net and off-net traffic, with such differences
being substantial in many cases, particularly between more established MSPs
(such as Vodafone and O2) and smaller MSPs.

In the MVCT Consultation®* ComReg considered the degree of symmetry of
termination traffic exchanges between MSPs and MVCT purchasers, in
particular, in relation to the two largest purchasers of MVCT from each individual
MSP. In all cases there were asymmetric exchanges of termination traffic,
although the level of asymmetry differed. Having regard to the information
provided by Service Providers’ in response to the August 2012 Statutory
Information Requests, ComReg would also note*? that, in the intervening period,
such levels of asymmetry have remained and, in some cases have increased.

Even if two MSPs were to face incentives to set symmetrical MTRs, as noted in
paragraph 6.96, this is something that would apply only to the parties concerned
and not have a broader market application and would not, in ComReg'’s view, be
an effective constraint on an MSPs’ ability to price independently of competitors,
customers and consumers.

Having regard to the above, an MSP’s ability to price independently of
competitors, customers and consumers is not likely to be constrained effectively
by either non-SMP type obligations or by any incentives that certain MSPs may
face to set symmetric MTRs.

Approach to assessing MTR pricing behaviour

6.106

As noted in paragraphs 6.37 to 6.40 H3GI and Vodafone raised a number of
issues concerning ComReg’s approach to assessing MTR pricing behaviour, in
essence, questioning the appropriateness of drawing conclusion on pricing which
was subject to regulation and the basis for ComReg’s view that MSPs have the
ability to price independently.

311 See individual CBP assessments (in particular, those relating to the price sensitivity of buyers) in
section 6 of the MVCT Consultation.

312 See

Appendix F w hich sets out and upd ate of relative termination traffic exchange s between

individual MSPs and their largest purchasers.
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According to H3GI, ComReg has failed to properly apply a ‘modified greenfield’
approach. In H3GI’s opinion, rather than considering “how MVCT may have been
priced absent SMP regulatory controls”, ComReg is drawing conclusions from
pricing in the presence of regulation. It also suggests that ComReg ‘determined’
that the MTRs charged by H3GI under its voluntary glide path arrangement were
‘appropriate’ and that ‘ComReg cannot now penalise operators for charging in
accordance with what it agreed.’

ComReg does not agree with the views expressed by H3GI in relation to its
application of the ‘modified greenfield approach’. The MVCT Consultation
provided a considered analysis®*® of the MTR pricing trends for all MSPs (both
those with and without SMP related pricing obligations and how the position
changed over time). In so doing, the MVCT consultation noted® that pricing
trends are informative, but not necessarily determinative and need to be
considered alongside other relevant factors. ComReg clearly set out, with respect
to each individual MSP, the basis upon which it considered trends in MTR pricing
and recognised the varying circumstances as they pertained to individual MSPs
with and without SMP price control obligations. Insofar as H3Gl is concerned, the
analysis of its MTR pricing behaviour was considered®” in the context that that
H3GI only became subject to SMP price control obligations in 2008. Its pricing
behaviour prior to this occurred, therefore, absent regulation. Even when subject
to regulation, ComReg took and remains of the view that H3GI has set its MTRs
consistently above those of other existing SMP MSPs, notwithstanding it at all
times having the ability to set its MTRs at levels lower than in its voluntary
commitments to ComReg. Indeed, as noted in the MVCT Consultation®®, even in
the presence of regulation, ComReg has had to take enforcement action against
H3GI in order to require it to comply with its then existing price control
obligations. Furthermore, H3GI has changed its peak, off-peak and weekend
MTRs within the overall cap of its maximum MTR (agreed under the voluntary
arrangement) in order to maximise its termination revenues in light of the
incoming termination traffic volumes during these periods. Again, demonstrating
that H3GI has, even within the context of the voluntary arrangement, had the
ability to set its MTRs somewhat independently.

ComReg does not accept H3GI's characterisation of ComReqg’s role with respect
to the voluntary glide path arrangements entered into by H3GI (and indeed other
SMP MSPs). While it is ComReg’s view that, absent the direct regulatory
pressure from ComReg, such voluntary arrangements would not likely have been
entered into by MSPs, during the implementation of such voluntary arrangements

%13 See paragraphs 6.19 to 6.33 of the MVCT Consultation as well as in the assessment of CBP with
respect to individual MSPs in paragraphs

314 See paragraphs 6.19 and 6.23 of the MVCT Consultation.

%15 S ee paragraph 6.22(b), Table 14 in paragraph 6.24 and paragraph 6.26 and 6.27 of the MVCT
Consultation.

%1% See paragraph 6.22(b) of the MVCT Consultation.
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it was made clear to H3GI*" (and other MSPs) that this was acceptable in the
context of it being a transitional measure to full cost orientation®®, with the aim of
establishing a more definitive level of cost oriented prices at a later date. It was
also made clear by ComReg to H3GI (and other SMP MSPs) that any party to
this arrangement was not precluded from reducing termination charges below the
maximum MTR levels at any time over the period of the voluntary arrangement.

6.110 Vodafone has also questioned the rationale for ComReg’s preliminary view in the
MVCT Consultation that the levels of MTR reductions by SMP MSPs to date,
would not have been achieved without ComReg oversight of the voluntary
agreements. ComReg would refer Vodafone to its view in paragraphs 6.108 and
6.109 above. ComReg would note that its analysis of the historic position in
respect of MTRs MTR setting behaviour was not solely determinative of its
preliminary view that each of MSPs with SMP has the ability and incentive to act
independently from competitors, customers and consumers. ComReg has
analysed the historic position to inform what might happen (absent regulation)
and has also had regard to a number of other factors which have been identified
including an absence of existing and potential competition, insufficient indirect
constraints®”® and effective CBP).

6.111 Insofar as Vodafone is concerned, the trends in its pricing were considered
noting that Vodafone has been subject to SMP price controls since 2005.
Vodafone’s pricing behaviour prior to this occurred, therefore, absent regulation
and ComReg would note that its MTRs were their highest ever during this
unregulated period. Even when subject to regulation, ComReg notes that
Vodafone has set its MTRs consistently at the level of its voluntary commitments
to ComReg, notwithstanding it at all times having the ability to set MTRs below
these.

6.112 In paragraph 6.109 above, ComReg has set out its role with respect to the
voluntary arrangements for reducing MTRs. ComReg facilitated the negotiation of
these agreements and, as would be clear from correspondence with Vodafone
(and other MSPs), such arrangements were never considered by ComReg to be
a substitute for effective regulation, including ensuring that MTRs were cost-
oriented. These were accepted by ComReg as a transitional measure towards
cost-orientation and, in this regard, were put in place pending the then
completion of a future analysis of mobile termination markets (now the subject of
this Decision). ComReg does not, therefore, accept Vodafone’s view that, absent
intervention by ComReg, it a reasonable assumption that ComReg believed there
were no material competition issues justifying such intervention. Indeed, as noted
in the MVCT Consultation®®, there have been three revisions to the voluntary

%17 Email correspondence from ComReg to H3GI (and other SMP MSPs) of 26 August 2010.
318 Subject to a finding that an MSP has SMP and that a price control obligation is appropriate.

%19 When ComReg referred to “....along with other factors already considered...” in paragraph 6.28 of
the MVCT Consultation, it was referring to the aforementioned factors.

320 See paragraph 6.22(a) of the MVCT Consultation.
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agreements, all of which have been heavily facilitated by ComReg, thus showing
that ComReg did not find various commitments that were entered into to be
acceptable.

Overall, ComReg considers that the conclusions it has drawn in the MVCT
Consultation and this Decision from the analysis of H3GI's and Vodafone’s (and
other MSPs’) pricing behaviour to be reasonable and appropriate.

Whether the impact of dispute resolution should be discounted in the SMP

analysis

6.114

6.115

6.116

As noted in paragraph 6.42 H3GI disagrees with ComReg’s view that dispute
resolution is not a factor for consideration in terms of its actual or potential impact
on the bargaining dynamic between parties and ultimately CBP, although it does
not state why this is the case.

ComReg considers that dispute resolution and the exercise, by ComReg’s of
such a role, to be a complimentary but separate form of regulation. ComReg also
accepts that disputes can be brought on matters which do or do not relate to
SMP obligations. ComReg also recognises that the threat of disputes and
ComReg'’s associated intervention can also condition Service Providers actual or
potential actions. However, ComReg clearly set out its reasoning and position on
this issue in the MVCT Consultation®** and, for the reasons set out therein,
remains of the view that its approach is an appropriate one. ComReg, therefore,
does not accept H3GI's views on this issue.

Furthermore, having regard to Service Providers’ responses to the Statutory
Information Requests ComReg has no evidence to suggest that the threat of or
actual dispute resolution was a material factor which resulted in an MSP being
effectively constrained in its ability to set its MTRs independently of its
competitors, customers or consumers.

Other additional issues

Change in Traffic Flows in context of CBP Assessment for Meteor

6.117

6.118

As noted in paragraph 6.44, Eircom Group, while agreeing with the CBP
assessment, noted in the context of the CBP analysis for Meteor, that in recent
periods it now was buying more minutes of termination from Vodafone and O2
than vice versa.

ComReg engaged with Meteor to assess this issue and based on the information
provided by Meteor, there appears to be a change in the asymmetry of MVCT
purchases in very recent months®*?, it is too early to say yet whether this trend will
be a permanent one. However, even based on the latest data supplied by
Meteor, over the period 2007 to August 2012, Meteor has purchased fewer
minutes of MVCT from each of Vodafone and O2 than vice versa.

%21 See paragraphs 6.57 to 6.66 of the MVCT Consultation.

822 5ee Appendix F of this Decision.
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Nevertheless, ComReg does not consider the recent change to be material such
that it would lead ComReg to change its view in the MVCT Consultation that
Meteor has not experienced effective CBP (ComReg notes that Meteor agreed
with its CBP assessment). ComReg considers that Vodafone and O2 will, be
price sensitive buyers of Meteor supplied MVCT (and vice versa).

Difficulties in expressing views given the redaction of text

6.120

6.121

As noted in paragraph 6.45, ALTO and O2 both commented on ComReg’s
practice of redacting commercially sensitivity/confidential information in the
MVCT Consultation.

ComReg recognises there is a balance to be struck between protecting
confidential and/or commercially sensitive information and the need to provide
sufficient reasoning to both support its analysis and to allow interested parties to
make meaningful comment. ComReg would note that no financial modelling
information was contained in the analysis set out in the MVCT Consultation.
Information was redacted on the basis that it was provided to ComReg by
Service Providers either in confidence or on the basis of it being commercially
sensitive and ComReg is obliged to treat this information as such. ComReg notes
that the MVCT Consultation provided®?the ability for individual Service Providers
to have visibility of their own redacted information, and this was availed of in a
number of cases.

Suggested deficiencies in the consultation with respect to the SMP

assessment

6.122

6.123

6.124

In paragraphs 6.46 to 6.49, TMI raised a number of other suggested deficiencies
with the MVCT Consultation.

TMI considered that insufficient rationale had been provided for the proposed
designation of TMI with SMP. ComReg set out in detail in the MVCT
Consultation®**, and in section 6 of this Decision®**, the reasons why TMI should
be designated with SMP. ComReg does not, therefore, accept TMI’'s views on
this matter.

TMI considered it had not had adequate time to respond to the MVCT
Consultation. ComReg does not accept TMI's views. As noted in paragraph 6.85
above, ComReg has consulted in line with its statutory obligations and duties and
its published consultation procedures. TMI (and other parties) were afforded a
period of almost 8 weeks to prepare its response to the MVCT Consultation. At
TMI's request, ComReg also met with TMI on a number of occasions, at which
TMI has shared its views with ComReg. Insofar as the Separate Pricing

323 See paragraph 1.27 of the MVCT Consultation.

324 5ee section 6 of the MVCT Consultation.

%% Including paragraphs 6.65 to 6.85 above.
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Consultation is concerned, ComReg would also noted that TMI were afforded a
period of just over 9 weeks to prepare its response on those matters®*.

TMI also considered that ComReg is mechanically following the 2007
Recommendation and is inappropriately applying it in Ireland, contrary to EU law.
ComReg does not accept TMI's views on this issue. As noted in paragraph 4.141
and as should be evident from both the MVCT Consultation and this Decision,
ComReg has taken utmost account of the 2007 Recommendation and, in so
doing, has had regard to it in the context of its application to the particular
circumstances of the Irish market and to particular MSPs operating within it,
including TMI.

TMI considered that it is being afforded inadequate time to prepare for the
implementation of decisions proposed and, because of the approach to
consulting separately on the detail of the cost-orientation obligation through the
Separate Price Control Consultation, TMI has not been provided with the
“complete picture” in order to allow it to respond adequately. ComReg does not
accept TMI's views on this matter and, as noted in paragraph 6.124 above, TMI
has had adequate time to respond to both the MVCT Consultation and the
Separate Pricing Consultation. Furthermore, in ComReg’s view, the issues raised
by TMI are not directly relevant to a finding of SMP per se but are more relevant
in the context of the imposition of regulatory obligations (which are discussed in
Section 8. ComReg would also note that in the MVCT Consultation and
subsequently in this Decision, ComReg has carefully considered the impact of
the imposition of regulatory obligations, including on proportionality grounds and
having regard to its statutory objectives and functions. Where appropriate,
ComReg has allowed an implementation period for certain obligations®’. To the
extent that TMI's comments relate to the time to prepare for the implementation
of a price control remedy arising in the context of the detailed specification of the
cost-orientation obligation, these matters were the subject of the Separate Pricing
Consultation and, as noted in paragraph 6.82 above, are considered in that
context (i.e. the Separate Pricing Decision) and not in this Decision.

TMI also considered that a finding that TMI has SMP (and subject to various
obligations) would be contrary to the “Principle of Legal Certainty”, stating that
the decision would result in TMI being subject to an entirely different legal and
regulatory regime in terms of price control within a matter of weeks such that it
would undermine its business model. While ComReg would note that TMI will be
subject to SMP and various obligations, as stated in paragraph 6.126 above, this
Decision deals with the imposition of cost-orientation in principle, with the
detailed specification of such having been considered in the Separate Pricing
Consultation. TMI's comments on the imposition of a detailed price control

3% comReg would note that the MVCT Consultation issued on 23 May and closed on 19 July 2012. The
Separate Pricing Consultation commenced on 28 June 2012 and closed on 4 September 2012.

%27 For example, as noted in Section 8 of the MVCY Consultation and later in this Decision, a RIO is to
be published within 3 months following the effective date of ComReg’s decision.
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obligation are therefore considered in ComReg’s Separate Pricing Decision.
Furthermore, as noted in paragraph 6.83 and 6.84, ComReg finds it difficult to
conceive that TMI did not know that there was the possibility that it could, arising
from the analysis of the MVCT markets, be designated as having SMP (and have
obligations imposed upon it). In section 8 of the MVCT Consultation and this
Decision, ComReg has also considered the proportionality of imposing certain
obligations, having regard to identified competition problems.

Errors in Tables in the MVCT Consultation

6.128 As noted in paragraphs 6.21and 6.24, O2 and H3GI pointed to factual errors in
Table 11 and Table 12 in the MVCT Consultation. These errors have been
corrected in Table 1 and Table 2 above, and the positions taken by ComReg in
this Decision have been made on the basis of the information contained in these
(and other) updated tables.

ComReg’s Position on SMP Assessments

6.129 In paragraphs 6.62 to 6.128 above, ComReg has considered Respondents’
Submissions on ComReg’'s assessment of SMP and proposed SMP
designations. Having regard to the analysis set out in the MVCT Consultation®®
and the consideration of Respondents views above, ComReg’s position is set out
below.

SMP Assessment

6.130 ComReg has considered a wide range of factors to identify whether any
undertaking enjoys a position of SMP in each of the Relevant MVCT Markets
identified. These factors were those set out in the SMP Guidelines (including
those set out in Appendix F) as well as other relevant matters that have been
identified. ComReg’s position is as follows.

Existing Competition in the Relevant MVCT Markets

6.131 ComReg has considered existing competition in each of the Relevant MVCT
Markets under the following headings.

o Existing Comp etition: Each MSP operating within its Relevant MVCT
Market is the sole supplier of mobile voice call termination and, therefore, it is
ComReg'’s position that each such MSP does not face existing competition in
the sale of MVCT. It is ComReg’s position that the strength of any indirect
constraints coming from the retail market are not considered likely to be to
sufficient to result in the development of effective competition in each of the
Relevant MVCT Markets. It is ComReg’s position that these conditions are
likely to remain broadly the same over the medium term (i.e. within the
lifetime of the market analysis).

e Market Shares: It is ComReg’s position that each MSP operating within its
Relevant MVCT Market has 100% market share, irrespective of whether this

328 See section 6 of the MVCT Consultation.
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is measured by call termination volumes or call termination revenues. It is
ComReg'’s position that these high market shares have been maintained over
time and, given there are no competitors in the each of Relevant MVCT
Markets, this position is likely to be maintained over at least the medium
term.

e Pricing Behaviour: It is ComReg'’s position that absent SMP regulation, it is
more likely than not the case that each of H3GI, Lycamobile, Meteor, O2,
TMI and Vodafone, individually have the power to set their MTRs, to an
appreciable extent, independently of competitors, customers and consumers.

6.132 ComReg’s position is that the absence of existing competition, high market
shares and historic MTR pricing behaviour trends are strongly suggestive that,
individually, H3GI, Lycamobile, Meteor, O2, TMI and Vodafone, have SMP in
each of the Relevant MVCT Markets within which they operate.

Potential Competition in the Relevant MVCT Markets

6.133 ComReg’s position is that the emergence of potential competition within each of
the Relevant MVCT Markets over the medium term is unlikely and, therefore, is
not likely to provide an effective competitive constraint on each of the MSPs’
individual abilities to behave, to an appreciate extent, independently of
competitors, customers and consumers.

Countervailing Buyer Power

6.134 While noting that in some cases a degree of CBP had been exercised in
particular, with respect to a degree of CBP experienced by TMI and Lycamobile,
ComReg'’s position is that the level of any CBP exercised by MVCT purchasers
upon each of the MSPs operating within a Relevant MVCT Market is unlikely to
be sufficiently effective such that it would, absent regulation, prevent the
individual abilities of Vodafone, 02, Meteor, H3GI, TMI and Lycamobile to
behave, to an appreciate extent, independently of each competitors, customers
and consumers.

SMP Designations

6.135 Having regard to Regulation 25 of the Framework Regulations, ComReg has
determined, as a result of a market analysis carried out by it in accordance with
Regulation 27 of the Framework Regulations, that each of the Relevant MVCT
Markets identified in accordance with Regulation 26 of the Framework
Regulations is not effectively competitive.

6.136 In accordance with Regulation 27(4) of the Framework Regulations, ComReg
hereby designates each of the following MSPs as individually having SMP within
the Relevant MVCT Market within which they operate:

e Hutchison 3G Ireland Limited;
e Lycamobile Ireland Limited.
e Meteor Mobile Communications Limited;
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e Telefonica Ireland Limited (including Liffey Telecom Limited);
e Tesco Mobile Ireland Limited; and
e Vodafone Ireland Limited;

6.137 Having established this, ComReg now goes on to consider competition problems
in the Relevant MVCT Markets.
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Competition Problems and Impacts on
Competition and Consumers

In section 7 of the MVCT Consultation, ComReg set out its preliminary view on
those competition problems which, absent regulation, could potentially arise in
each of the Relevant MVCT Markets by virtue of an MSP having the ability and
incentive to engage in a range of ant-competitive behaviours in light of its SMP
position. ComReg further noted that the purpose of ex ante regulation is to
prevent an undertaking with SMP from behaving in a manner which would inhibit
the development of effective competition to the detriment of consumers.

ComReg briefly describes below the preliminary views set out in the MVCT
Consultation and then goes on to consider Respondents’ views before setting out
its final position on such matters.

Position set out in the MVCT Consultation

7.3

7.4

Given ComReg’s preliminary view in the MVCT Consultation that none of the
Relevant MVCT Markets is effectively competitive and that six MSPs should be
individually designated as having Significant Market Power (SMP), ComReg’s
preliminary view was that, absent regulation, there is the potential and incentive
for an SMP MSP in the Relevant MVCT Market to engage in exploitative and
exclusionary behaviours which would impact negatively upon competition and
customers.

The MVCT Consultation identified a range of competition problems falling within
the above types of exploitative and exclusionary conduct, including:

e Excessive pricing®” resulting in raised input costs to other rival MSPs and
Fixed Service Providers (FSPs), and could ultimately result in raised prices to
consumers for making calls to mobiles and potentially restricting FSPs’ sales
of F2M calls to subscribers of the terminating MSP. Such excessive pricing
(giving rose to wholesale revenues in excess of costs) would thus, not only
exploit consumers making calls to mobiles, but might also harm or distort
competition where the above efficient cost MVCT input distorts competition in
related downstream markets, e.g. in retail markets where MSPs or FSPs rely
on the upstream MVCT input. It was also noted that excessive pricing may
also reduce the incentive for productive efficiencies or to innovate (or hinder
innovation).

e Vertical le veraging®® whereby, a vertically integrated operator that has
dominance (i.e. SMP) at one level in the production or distribution chain (e.g.
the Relevant MVCT Market) can potentially transfer this market power into
downstream (and potentially competitive) market(s) where it is also active (or

329 See paragraphs 7.9 to 7.16 of the MVCT Consultation.
330 See paragraphs 7.17 to 7.22 of the MVCT Consultation.
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in closely related markets) and engage in exclusionary or other conduct
which aims to reduce or distort competition in such markets. Cited examples
of such exclusionary conduct included refusal or constructive refusal to
supply; the discriminatory use of or withholding of information as well as
discrimination on quality and pricing parameters; and margin squeeze.

The MVCT Consultation also highlighted** the impact of the above issues on
competition and consumers, including that excessive MTRs would likely result in
off-net calls to mobiles being priced inefficiently high, with the terminating MSP
using wholesale revenues in excess of costs earned from above cost MTRs to
cross subsidise and selectively lower the price of some of their own retail
services (such as access, handset or on-net retail prices). ComReg also
highlighted competitive and distributional impacts for FSPs and smaller MSPs
(with larger traffic outflows than other more established MSPs) and the effects
that above cost MTRs can have in distorting competition amongst MSPs and
between MSPs and FSPs. It was also noted that excessive MTRs can reduce
MSPs’ incentives to innovate and increase efficiency, as inefficient MTRs are
paid for by competitors and, in turn consumers.

ComReg’s overall preliminary view was that, absent regulation, there is the ability
and incentive for an SMP MSP to engage in the above summarised exploitative
and exclusionary behaviours which could impact upon competition and
consumers. In view of this, appropriate ex ante regulatory obligations were
considered justified and necessary.

ComReg asked®”? the following question on the competition problems identified,
along with the associated impact of these on competition and consumers.

Question9. Doy ou agree tha t the competi tion problems andth e
associated impacts on competition consumers identified are
those which coul d potential ly arise in the Relevant MVCT
Markets? Please explain the reasons for your answer, clearly
indicating the rel evant paragraph numbe rs to which y our
comments refer, along with all re levant factual evidence
supporting your views.

Respondents’ Views

7.8

Seven Respondents expressed views on Question 9 above. In general, two
Respondents agreed (ALTO and Eircom Group) with ComReg’s assessment
that the competition problems and the associated impacts on competition and
consumers identified are those which could potentially arise in the Relevant
MVCT Markets. One Respon dent pa rtially agre ed (02) with ComReg’'s
assessment while four Respon dents disagreed (H3GI, Lycamobile, TMI and
Vodafone) with it.

%1 See paragraphs 7.23 to 7.31 of the MVCT Consultation.
332 See Question 9 on page 184 of the MVCT Consultation.
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ALTO noted the standard for the European Commission to highlight markets for
ex ante regulation was high, and the measures proposed by ComReg align with
best practice. It also agreed that SMP MSPs had the ability to charge excessive
prices for call termination services in the relevant MVCT Market, as
countervailing buyer power was low.

Eircom Group agreed with much of ComReg’'s assessment of the competition
problems and the associated impacts on competition and consumers. It noted
that some of the key effects of MTRs set above the efficient cost level echoed its
concerns highlighted in its response to previous questions. In particular, Eircom
Group referred to the distributional impacts for FSPs and smaller MSPs and the
limitations that this imposes on retail pricing flexibility.

02, in partially agreeing with ComReg’s assessment, commented that ComReg
had detailed the theoretical competition problems which exist in the Relevant
MVCT Markets. However, O2 disagreed that vertical integration is an issue as it
is difficult to see the risk of MSPs exercising market power in other related
markets where, in its view, they clearly have no such leveraged market power.

According to H3GI, ComReg has not demonstrated that H3GI has the ability and
incentive to engage in excessive pricing. It also referred to paragraph 7.10 of the
MVCT Consultation which states:

“According to EU competition case law, excessive pricing refers to a
situation where the prices charged by a dominant undertaking are not
closely related to the value of the relevant service to the consumer
and/or the cost of producing or providing the relevant service.***”

H3GI suggested that ComReg has failed to do any analysis of the “value of the
relevant service to the consumer and/or the cost of producing or providing the
relevant service” and, as a result, ComReg cannot make a determination in
respect of the risk of excessive pricing.

Lycamobile considered that it did not have the ability and incentive to engage in
exploitative and exclusionary behaviours given its low retail market share. It also
suggested that the competition problems most affecting Lycamobile (in terms of
its purchase of MVCT from other MSPs) related to access®*. Lycamobile also
reiterated comments it had raised in its response to Question 7 (dealing with the
wholesale MVCT geographic market assessment)®**®, noting that its customer
base has a high propensity for making (as opposed to receiving) international
calls, primarily to non-EU destinations and considered that it had no option but to
purchase MVCT from such non-EU MSPs. It considered that reductions in the

333 Case C 27 /76 United Brands v. Commission [1978] ECR 207, [1978] 1 CMLR 429, para. 250. In
United Brands the Co urt o f Justice of t he European Union held that: “..charging a price which is
excessive because it has no reasonable relation to the economic value of the product supplied would
be... an abuse”.

334 As discussed in paragraphs 8.25 to 8.28 of the MVCT Consultation.

335 See paragraph 5.49 above.
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MTRs of EU MSPs, without a countervailing reduction in MTRs in a non-EU
state, were effectively a subsidy to the non-EU MSP.

In TMI's opinion, no remedies were necessary because there are no actual or
potential competition problems in the case of TMI's position in the market. TMI
stated that the competition problems identified by ComReg are unrealistic in
relation to TMI's case, in particular, it considered that it could not deny access to
MVCT or charge excessive MTRs as it cannot act independently of other Service
Providers across its operations. However, it indicated that it is willing to engage
with ComReg to reach a situation where TMI is legally bound to avoid any breach
without the need to impose SMP. Much of TMI's response®® on Question 9,
rather than focusing on the competition problems and consequential consumer
and competitive impacts identified by ComReg in the MVCT Consultation, mainly
focussed on TMI's suggested deficiencies in ComReg’'s SMP assessment®**” and
on the proportionality and fairness of ComReg's proposed imposition of
regulatory obligations on TMI. TMI also raised a number of suggested
deficiencies in ComReg’s analysis such as that it was not in a position to
vindicate its position given, its view that the MVCT Consultation had provided
inadequate justification regarding the competition problems in TMI's specific
circumstances and the timeframe within which TMI had to respond to the MVCT
Consultation (and the Separate Pricing Consultation).

Vodafone did not agree (although its Submission appeared to agree with certain
aspects of ComReg’s analysis) and raised a number of issues. In commenting on
exploitative practices it disagreed that SMP MSPs could exercise their market
power by reducing output, engage in excessive pricing, or would have incentives
to reduce innovation. It also questioned whether SMP MSPs would have
incentives to deliberately impair the quality of service provided to MVCT
purchasers. In relation to vertical leveraging, it considered that the problems
described by ComReg were theoretically possible but that ComReg was unable
to provide real life examples of such problems. Vodafone also made a number of
comments regarding ComReg’s analysis of the impact of competition problems
on consumers and competition.

TMI and Vodafone also raised a number of other issues in their Submissions and
these, along with the matters highlighted above, are further summarised below.

3% See sections H and J of the TMI Submission.

337

For example, it considered, inter alia, that it would be wrong to designate TMI wi th SMP in the

Relevant MVCT Market if it would result in effects on TMI’s position in other markets; TMI has a small
retail presence and as a consequence the obligations to be i mposed on TMI should be le ss onerous
than those imposed on large M SPs; that treating all M SPs the same in reme dies terms would be
discriminatory and d isproportionate; given TMI's p osition in t he market a nd it s role in bringing
competition, any SMP designation should be delayed and be consistent with a reasonable path towards
cost oriented levels; obligations should only be justified in light of the nature of problems identified, be
proportionate and justifi ed in light of ComReg’s statutory objectives and only be im posed following
consultation in line with statutory requirements.
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In this regard, ComReg considers that Respondents’ views on Question 9 can be
generally categorised into the following themes.

e Whether MSPs could engage in exploitative practises;
e Whether MSPs could engage in excessive pricing;

e Whether SMP MSPs could engage in behaviours relating to vertical
leveraging;

e Impact of competition problems on consumers and competition.
7.18 Respondents’ views under the above themes are set out below.
Whether MSPs would engage in exploitative practises

7.19 A number of Respondents expressed views on whether SMP MSPs would
engage in exploitative practices such as reducing output and/or excessive
pricing. These are discussed below.

Whether MSPs would reduce output

7.20 While noting that the theory suggests that firms with market power could reduce
output, Vodafone did not consider this to be realistic in Relevant MVCT Markets.
Vodafone referred to paragraph 7.9°° of the MVCT Consultation and stated that
SMP MSPs would not have a commercial incentive to do so given they face
incentives to terminate the largest possible volume of calls on their network in
order to maximise calls/revenues. It also noted that reductions in output (whether
in terms of switching or transmission capacity) are unlikely as it would be as
harmful to its customers as it would be to MVCT purchasers’ customers (noting
its view that one of the European Commission’s rationales for moving to Pure
LRIC based pricing was the high value placed on inbound calls by the called

party).
Whether SMP MSPs would engage in excessive pricing

7.21 We have already noted H3Gl's (paragraphs 7.12 and 7.13), Lycamobile’s
(paragraph 7.14) and TMI’s (paragraphs 7.15) views on excessive pricing issues
above.

7.22 TMI also noted that SMP or dominance is consistent with having the ability to
raise prices and in line with TMI's response to previous questions, it noted that,
its MTR prices are falling, and cited the example of its MTR reductions in January
2010 and again on 1 February 2012. In TMI’s opinion, this is not consistent with
having the power to sustain or raise prices.

38 paragraph 7.9 it was stated that “Economic theory suggests that where a firm possesses market
power it is in a position to increase prices above and/or reduce output below competitive levels,
thereby allowing higher than normal profits to be earned. These higher profits effectively create a
wealth transfer from the consumer to the firm with market power. It is ComReg’s preliminary view
that an MSP having SMP in the Relevant MVCT Market(s) would have the ability and incentives to
engage in exploitative practices, such as excessive pricing”.
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We have also noted Vodafone’s views in paragraph 7.16 above. In support of its
position, Vodafone considered that excessive pricing for larger MSPs was likely
to be counter productive and indicated what matters most to MSPs is the
relativity of MTRs between them and their competitors. It noted that an MSP with
a higher relative MTR can use the excess revenue to cross subsidise retail
services and thereby attract customers from its competitors. In this regard it cited
the example of H3GI who has had MTRs which were then (at the time of the
Vodafone Submission) 95% above the MTRs of other regulated MSPs.

Furthermore, in the opinion of Vodafone, specifically in relation to the Irish mobile
market, increases in MTRs would be extremely difficult to pass on in the form of
higher retail prices due to the highly competitive nature of the market. Vodafone
suggested that this can clearly be seen in the case of the higher MTRs now in
situ for H3GI, TMI and Lycamobile, whereby no existing Irish MSP differentiates
its off-net mobile retail prices on the basis of the higher cost for terminating calls
on these three MSPs.

Whether SMP MSPs can engage in behaviours relating to vertical

leveraging

7.25

7.26

7.27

As noted in paragraph 7.11 above, O2 disagreed that vertical integration is an
issue in this market. According to O2, it was difficult to see the risk of MSPs
exercising market power in other related markets where, in its view, they clearly
have no such leveraged market power. It also considered that a significant
amount of interconnection and access issues are regulatory obligations which
pre-exist irrespective of any SMP obligations being imposed on MSPs in the
Relevant MVCT Markets. In its view, the likelihood of competition problems from
vertical leveraging was very low.

As noted in paragraph 7.16, Vodafone considered that the problems described by
ComReg were theoretically possible but that ComReg was unable to provide real
life examples of such problems.

As noted in paragraphs 7.14 and 7.15, both TMI and Lycamobile considered that
they would be unable to deny access to MVCT given their size relative to the size
of other larger MSPs. In contrast, Lycamobile considered that the competition
problem that had most affected it was that which related to access.

Impact of competition problems on consumers and competition

7.28

TMI and Vodafone expressed views on the impact of competition problems on
competition and consumers. Such views are identified under the headings below.

Risk of recent entrants leaving the market

7.29

TMI considered that it would be wrong to designate TMI with SMP in the
Relevant MVCT Market if it would result in effects on TMI's position in other
markets. It considered that MTRs favour those MSPs with the highest differential
between inbound and outbound calls and, in view of this, treating all MSPs
equally (with respect to the imposition of regulatory obligations) would risk recent
entrants being forced out of the market.
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Balance of Interconnection traffic and payments

7.30 Vodafone noted that a smaller operator sending more traffic to a larger operator
than it receives inturn will clearly be at a disadvantage where terminating rates
are reciprocal. It also noted that where a smaller MSP has a higher MTR, there is
a cutover point at which the disadvantage arising from the traffic imbalance is
outweighed by the additional revenues it receives from its higher MTR. It,
therefore considered that it was not a given in all markets (and ‘...certainly not in
Ireland...’)® that smaller MSPs are disadvantaged by current termination rates
and/or by any traffic imbalance in traffic flows or that imposing large MTR
reductions on all MSPs will ultimately benefit smaller MSPs in the Irish market.

7.31 Vodafone did welcome the planned reduction in MTR asymmetries and the
ending of competitive distortions caused by very large differences in the levels of
MVCT/MTR between different MSPs. It cited the example of H3GI's asymmetric
MTRs and set out the financial impact of this on Vodafone over a number of
years.

MTR Levels and competition in mobile markets

7.32 Vodafone, in commenting on paragraphs 7.26 to 7.28 of the MVCT Consultation,
suggested that was ComReg’s contention that a reduction of MTRs in line with
the European Commission’s 2009 Termination Rates Recommendation will
benefit competition and will, in particular, benefit smaller MSPs. It noted that one
of the motivations advanced by ComReg (and other regulators), has been that
MTRs above “incremental costs™* create differences in the costs operators face
when carrying off-net calls compared to on-net calls and that this, in turn, leads to
differences in on-net and off-net call prices (with off-net calls being priced above
on-net calls). Given that off-net calls account for a greater proportion of a smaller
mobile operator’s traffic than for a larger operator (i.e., an operator with more
customers), Vodafone noted that it is argued that such price differentials impact
the ability of smaller operators to compete for customers and, hence, affect the
development of competition in the market for mobile communication services.

7.33 Vodafone suggested that ComReg argues that by reducing MTRs to “incremental
cost™**, competition amongst MSPs can be enhanced. Vodafone considered that,
while there is a body of academic literature which develops theoretical models of
the effect on competition of above cost MTRs and on-net/off-net pricing
differentials, its is not aware of any studies that consider widely the extent to
which these theoretical models accord with real life practice. Due to what
Vodafone considered to be a lack of real life evidence, it referred to
commissioned research®? to identify whether actual evidence from a range of

3% See section 5.3.1 of the Vodafone Submission.
340 5ee section 5.3.2 of the Vodafone Submission.

31 |bid.

32 wThe impact of mobile termination charges on competition between mobile providers — Frontier

Economics, December 2011.”
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jurisdictions supports the implicit hypotheses used by ComReg and other
regulators. Vodafone considered that its research, based on quantitative analysis
from a number of mobile markets including Ireland), shows:

“There is no evidence that markets with relatively higher price
differentials between on-net and off-net calls, or where price differentials
are more prevalent, are associated with smaller operators finding it
more difficult to gain a share in that market, or finding it more difficult to
earn positive returns. Indeed, price differentials may be indicative of
competitive mobile markets, rather than an indicator of potential anti-
competitive behaviour.

Although there is some evidence of mobile operators advertising their
size to (potential)customers, mobile operators with higher market
shares do not appear to attract relatively more on-net traffic. In
addition, there appears to be no relationship between an operator’s
market share and its average prices; a finding not consistent with the
hypothesis that differentials make it difficult for smaller operators to
compete for customers.

There is no evidence to suggest that higher termination rates lead to
less effective competition between mobile operators, with there being
no clear relationship between the level of termination rates and the
market shares of operators.™*

7.34 Vodafone goes on to suggest that ComReg has concluded that MTRs should be
reduced to a level based on (pure) incremental cost, in order to reduce the
differential between on-net and off-net prices and to support the development of
competition. Vodafone disagreed with these ground, indicated that its
commissioned research showed there was no evidence that such differentials
would affect “competition for customers™* and stated that regulators should not
use these grounds to reduce MTRs without clear evidence to support their
positions. Vodafone also reserved its position with respect to its intention to
provide a response to the Separate Pricing Consultation.

Effects of current reqgime on fixed to mobile call traffic

7.35 In line with its views in paragraphs 7.32 to 7.34 above, Vodafone considered that
there was no evidence to support the suggested contention that MTRs above
incremental costs have detrimental impacts on competition. In particular,
Vodafone disagreed with ComReg’'s view in paragraph 7.26 of the MVCT
Consultation that:

“In particular, consumer choices would be distorted between mobile and
fixed calling services due to differences in the relative retail prices of

33 See paragraph 5.3.2 of Vodafone’s Submission.
4 1bid.
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fixed to mobile and mobile to mobile call services that do not reflect the
underlying costs involved in providing MVCT. Consumers that make
large amounts of on-net mobile to mobile calls are, in effect, subsidised
by consumers who make off-net calls (whether originating from other
MSPs or FSPs).**”

7.36 Vodafone cited its own analysis of Eircom’s retail charges for fixed to mobile calls
(on particular Eircom price plans) and noted that these retail charges are
significantly in excess of the underlying MTRs charged to Eircom at the
wholesale level. It believed, based on its own calculations, that the cost of mobile
termination typically represents less than 20% of the total cost to an Eircom fixed
line subscriber of a call to a mobile. It noted its intention to provide a further
analysis in its response to the Separate Pricing Consultation.

Inefficiencies paid for by excess MTRs

7.37 Vodafone disagreed with ComReg view in the MVCT Consultation*® that
excessive MTRs may reduce MSPs’ incentives to innovate and increase
efficiencies, as inefficient MTRs are paid for by competitors and in turn, by
consumers. Vodafone states that ComReg offers no evidence to support such a
contention in the case of the Irish or any other market.

7.38 Vodafone also made comments which related to ComReg’s views as set out in
the Separate Pricing Consultation and stated that it was incumbent upon
ComReg to show how the difference between a LRIC+ MTR and a pure LRIC
MTR would reduce the risk of inefficiencies and enhance innovation. Similarly, in
the context of a potential move to Pure LRIC MTRs, it considered that ComReg
does not explain why the revenue impacts of MTR reductions to date would not
be sufficient to stimulate cost efficiencies and innovation on mobile networks.

Asymmetries dampening investment

7.39 Vodafone agreed with ComReg’s preliminary view*’ that MTR asymmetries - not
objectively justified — could create cross-subsidies and could dampen investment
incentives. However, it considered that the revenue transfers arising from
asymmetries were relatively small when compared to the revenue reductions
arising from regulated MTR reductions. Vodafone considered that such revenue
reductions are likely to have more of an impact on investment incentives than
MTR asymmetries and considered that this issue was not adequately addressed
by ComReg.

5 There is economic literature which indicates that a regulatory policy focused on waterbed effects
may be dam aging to competition and may reduce welfare. This is due to the f act that above-cost
termination rates and on-net/off-net price differentials may cre ate so call ed tariff-mediated network
externalities making | arge mobile networks mo re attrac tive to ¢ onsumers t han smalle r mobile
networks and also fixed networks. See David Harbord, Marco Pagnozzi, Universita di Napoli Federico,
January 2008, On-Net/Off-Net Price Discrimination and ‘Bill-and-Keep vs. ‘Cost-Based Regulation of
Mobile Termination Rates’.

%6 See paragraphs 7.13 and 7.29 of the MVCT Consultation.
%7 See paragraph 7.30 of the MVCT Consultation.
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MTR levels and competition in mobile markets

7.40 Vodafone refers to ComReg'’s preliminary view in the MVCT Consultation®* that:

7.41

“Excessive MTRs may also somewhat** reduce the flexibility for retail
pricing innovations to occur (such as, in the offering of more inclusive
any network minute bundles or unlimited call offerings). This may be
particularly so depending on, for example, differences between MTRs
and Fixed Termination Rates (FTRs), or indeed the level of
asymmetries between MTRs.”

Vodafone stated that while the costs of out payments are important when
designing tariff bundles, of more importance is the competitive dynamics in the
mobile market in Ireland and the desire to retain existing customers and acquire
new ones. It considered that one indicator of the extent of competition is the
universal practice by MSPs to charge a single retail rate for calls to all other
mobile networks, regardless of the MTR of the terminating operator, noting that
this is despite TMI's average MTR being 12.55 cent per minute. It considered that
because any attempt to introduce differential retail pricing will lead to a loss of
customers who value the single rate and could move to competing MSPs in order
to get it.

ComReg’s Assessment of Respondents’ Views

7.42

In paragraphs 7.8 to 7.41 above, ComReg has summarised the key issues raised
by Respondents concerning ComReg’s assessment of competition problems
(and their associated impact on competition and consumers) which, absent
regulation, could potentially arise in the Relevant MVCT Markets from an MSP
having SMP. Prior to setting out its final position, ComReg considers
Respondents’ views according to the themes identified in paragraph 7.17 above.

Whether MSPs could engage in exploitative practices

7.43

In paragraphs 7.20 to 7.24 we noted Respondents’ views on whether SMP MSPs
would engage in exploitative practices. These are considered below.

Whether MSPs could reduce output

7.44

As noted in the MVCT Consultation, price-related exploitative behaviour was
identified as a primary competition concern. For the purposes of this market
review, and in the context of the Relevant MVCT Markets, ComReg is of the view
that, in the absence of ex ante regulation, MSPs have the ability and incentive to
set excessive MTRs. Absent regulation, this would result in a structure of prices
in retail and wholesale markets that would be less efficient, distort customer
choice, restrict or distort competition and generate adverse distributional impacts.

38 See paragraph 7.31 of the MVCT Consultation.

349 Retail pricing flexibility is not solely determined by MTRs, but would also be impacted by retail costs
and other network costs associated with the provision of the services (such as call origination etc.).
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7.45 As inputs to the overall cost of making a call, off-net MTRs create a floor to off-
net retail pricing. Higher MTRs make it difficult for Service Providers to offer flat-
rate calling plans due to the uncertainty regarding the likely level of customer
take-up of such plans. As noted by Marcus (2004), in the presence of a higher
cost base

“[a] flat rate plan would have to address many business risks, including
the prospect that the plan might attract large numbers of self-selected
customers who had significantly above-average usage patterns.™*

7.46 High per-minute termination costs will likely be passed through to customers in
the form of higher retail rates (either for a bundle of calls or on a per call basis for
off-net calls) than would otherwise be the case if MTRs were set according to
efficient cost. High retail prices can ultimately be expected to dampen retail
customer demand for making calls (in particular off-net calls) and lead to a lower
overall consumption of call minutes. As noted by the European Commission in its
Staff Working Document accompanying the 2009 Termination Rate
Recommendation,

“...it may be expected that higher wholesale prices would ultimately
result in higher retail prices for originating calls for certain customer
groups.... Higher prices at the retail level tend to depress call origination
due to the price elasticity of demand. High and diverging MTRs thus
have the potential to dampen consumer demand and usage of mobile
phone services™*.

7.47 Vodafone’s Submission notes that reductions in output might be as harmful to the
terminating MSP’s own customers as to the MVCT purchaser’s customers,
presumably due to the presence of the benefits of receiving a call (i.e. call
externalities). However, as noted by recent economics literature®*?, the presence
of call externalities can also provide strategic incentives to SMP MSPs to reduce
the number of calls that subscribers on rival networks receive, reducing the
attractiveness of rival networks and, hence, their ability to compete (by indirectly
encouraging subscribers to join the network where most of their calling circle are

%0 See J Scott Marcus, July 2004, “Call Termination Fees: The U.S. in global perspective”, presented at
the 4t h ZE W Co nference o n the Economics o f In formation an d Co mmunication Technologies,
Mannheim, Germany. See also Patrick DeGraba, December 2000, “Bill and Keep at the Central Office
As the Efficient I nterconnection Regime”, OPP Working Paper no. 33, “... because carriers will view
traffic-sensitive interconnection charges as raising their marginal costs, they will tend to raise their
traffic-sensitive retail prices, even though the underlying cost structure of the networks may be
nontraffic- sensitive”.

%1Eyropean Commission Staff Working Document Accompanying the Commission Recommendation on
the Regulatory treatment of Fixed and Mobile Termination Rates in the EU, Implications for Industry,
Competition a nd C onsumers, a vailable f rom:
http://ec.europa.eu/information society/policy/ecomm/doc/implementation enforcement/e
u_consultation procedures/working doc.pdf, page 10.

%2 Harbord and Pagnozzi, Ne twork-based pri ce discrimination and ‘bill and keep’ vs ‘c ost based ’
regulation of mobile termination rates, Review of Network Economics, 2010.
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already subscribers). The economics literature notes that MTRs above cost can
lead to permanent net payments by smaller networks because traffic between
networks will not be in balance®* and this effect is reinforced by call externalities
since off-net prices set above costs imply that smaller networks receive relatively
fewer calls relative to their larger rivals which tend to have a larger volume of
calls on-net. Off-net MTRs which are above the efficient costs of termination can
accentuate the ability for larger networks to apply on-net/off-net retail tariff
differentials resulting in strategically-induced network effects (tariff-mediated
network externalities) which may be detrimental to smaller networks. Vodafone’s
views thus, fail to take into account the strategic effects that a dampening of
consumption of off-net calls on rival networks can have in terms of gaining
competitive advantages over retail rivals and the mechanism through which
MTRs above efficient cost can facilitate such strategic effects.

Whether MSPs could engage in excessive pricing

7.48

7.49

As noted in the MVCT Consultation, the role of ex ante regulation is to analyse
relevant markets which exhibit certain structural characteristics which render
them susceptible to ex ante regulation and to identify whether there are
persistent market failures which present a significant risk of competition problems
materialising, such that it is appropriate to impose certain preventative measures
in advance. As noted in paragraph 7.5 of the MVCT Consultation:

“ComReg would note that it is neither necessary to catalogue examples
of actual abuse, nor to provide exhaustive examples of potential abuse.
Rather, ComReg notes that the purpose of ex ante regulation is to
prevent the possibility of abuses given that MSPs have been identified
on a preliminary basis with SMP in the Relevant MVCT Markets, and
thus have both the ability and incentives to engage in exploitative and
exclusionary behaviour to the detriment of competition and end-users”.

ComReg has conducted a thorough analysis of the structural and behavioural
characteristics of the Relevant MVCT Markets and has identified that each MSP
operating within its Relevant MVCT Market is the sole supplier of MVCT and
there are no effective competitive constraints on MSPs that would prevent them
from increasing their MTRs above a competitive level in their own Relevant
MVCT Market. Each MSP operates in a distinct product market with 100%
market share, an absence of existing competition, an absolute barrier to entry by
virtue of the MSPs’ control over their own subscribers’ mobile numbers which are
key to routing the final leg of an inbound call, as well as insufficient CBP. It is also
ComReg'’s position that the strength of any indirect constraints coming from the
retail market are not considered sufficient to result in the development of effective
competition in each of the Relevant MVCT Markets over the relevant review

%3 See Figure Error! Main Document Only. in A ppendix D s howing individual MSPs o n-net/off-net
traffic percentages and Appendix F sh owing the relative termination exchanges between individual
MSPs and the largest purchasers of MVCT from them.
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timeframe. It has therefore been identified in the MVCT Consultation®* and this
Decision®® that each SMP MSP does not face existing or potential competition on
in its own Relevant MVCT Market within the lifetime of the current market review.

The nature of the problem identified in the Relevant MVCT Markets is thus one of
persistent market failure. Contrary to H3GI's views, paragraphs 5.29 to 5.54 and
6.36 to 6.40 of the MVCT Consultation demonstrated how SMP MSPs are
protected by high and non-transitory entry barriers associated with control over
resources (i.e. mobile numbers) not easily replicated which would provide them
with the ability to raise MTRs to excessively high levels. These paragraphs
furthermore demonstrated how SMP MSPs would have the incentives to set
MTRs at excessively high levels since, by virtue of the CPP principle, it is the end
users of rival Service Providers who would ultimately have to pay the higher cost
of contacting the terminating MSPs’ customers, and not the terminating MSPs’
own customers who would foot the bill. In addition, as demonstrated by
paragraphs 6.41 to 6.248 of the MVCT Consultation and in section 6 of this
Decision, CBP does not act as a sufficiently effective constraint on the ability of
the SMP MSPs to raise MTRs above an efficient cost based competitive level.

ComReg considers that the clear ability and incentives of SMP MSPs to engage
in exploitative termination pricing practices justifies the imposition of pre-emptive
measures in the Relevant MVCT Markets. Allowing exploitative pricing problems
to arise and tackling them after they have already happened through ex post
competition law can allow negative distortions of retail competition and consumer
behaviour to materialise which can be difficult to remedy/reverse after the event.
Imposing obligations on an ex ante basis ensures there are timely and
proportionate preventative measures in place in wholesale Relevant MVCT
Markets where the persistent and enduring nature of competitive bottleneck, and
the strategic relationship with downstream retail markets, implies a clear and
imminent risk of excessive wholesale pricing practices.

Contrary to comments made by H3GI, Lycamobile and TMI, historic MTR pricing
trends are also consistent with ComReg’'s position that, absent ex ante
regulation, Vodafone, O2, Meteor, H3GI, TMI and Lycamobile individually have
the ability to act, to an appreciable extent, independently of competitors,
customers and end users in each of the Relevant MVCT Markets within which
they operate.

The MVCT Consultation®** and this Decision®’ have provided a detailed analysis
of the MTR pricing trends for all MSPs (both those with and without existing
SMP-related pricing obligations and how the position changed over time). In so

%4 See sections 5 and 6 of the MVCT Consultation.

%5 See sections 5 and 6 of this Decision.

%6 See paragraphs 6.19 to 6.33 of the MVCT Consultation as well as in the assessment of CBP with
respect to individual MSPs in paragraphs 6.84 to 6.248.

%7 See section 6 of this Decision.
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doing, the MVCT Consultation noted®*® that pricing trends are informative, but not
necessarily determinative and need to be considered alongside other relevant
factors. ComReg clearly set out the basis upon which it considered MTR pricing
trends and recognised the varying circumstances pertaining to individual MSPs
with and without existing SMP price control obligations.

Insofar as H3GI is concerned, the analysis of its MTR pricing behaviour was
considered®® in the context that H3GI’s pricing only became subject to SMP price
control obligations in 2008. Even when subject to pricing regulation from 2008
onwards, ComReg remains of the view that H3GI has set its MTRs consistently
above those of other existing SMP MSPs (as noted by Table 4 above, in H2 2012
H3GI’'s weighted average MTR was 103% higher than the other three regulated
MSPs). This divergence has arisen, notwithstanding H3GlI at all times having the
ability to set its MTRs at levels lower than in its voluntary commitments to
ComReg. Indeed, as noted in the MVCT Consultation®*®°, even in the presence of
regulation, ComReg has had to take enforcement action against H3Gl in order to
require it to comply with its then existing price control obligations.

As regards Lycamobile’s claim that it does not have the ability to engage in
exploitative and exclusionary pricing behaviour in light of its low retail market
share, ComReg recalls that Lycamobile is the sole MVCT supplier in its own
Relevant MVCT Market. There are, therefore, no competitors nor are there likely
to be in the Relevant MVCT Market in the timeframe covered by this market
analysis. Furthermore, ComReg considers it highly likely that Lycamobile’s (and
TMI's) MTRs are set at a level above a hypothetical competitive market outcome.
As noted in Table 1 in section 6 above, Lycamobile’s MTRs have remained static
since its entry to the Irish mobile market and, given regulated MSPs have
reduced their MTRs further in the meantime (albeit in the presence of regulation),
and TMI has absent regulation reduced its MTRs (albeit to a level still notably in
excess of the other regulated MSPs’ MTRs), the gap between Lycamobile’s
average MTR and other MSPs’ average MTRs has widened further. As noted in
Table 6 in section 6 above, Lycamobile’s average MTR now exceeds the other
MSPs’ average MTRs by 13% to 275% (excluding the MTR charged by
Lycamobile to Vodafone).

In addition, regarding Lycamobile’s claim that its customer base has a high
propensity for making international calls to non-EU destinations, ComReg has
already addressed this issue in paragraph 4.123 above. Indeed, ComReg has no
jurisdiction over the MTRs set in other EU and non-EU countries. At the same
time, ComReg notes that EU NRAs have analysed their relevant MVCT markets
taking account of the EU regulatory framework and, according to national
circumstances, have imposed price control obligations on SMP MSPs as

%8 See paragraphs 6.19 and 6.23 of the MVCT Consultation.

%9 S ee paragraph 6.22(b), Table 14 in paragraph 6.24 and paragraph 6.26 and 6.27 of the MVCT
Consultation and section 6 of this Decision.

30 See paragraph 6.22(b) of the MVCT Consultation.
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appropriate. When imposing, maintaining or amending ex ante obligations in a
national context, ComReg must consider the regulatory options which best meets
its statutory objectives for the relevant market review period. Thus, while taking
the international context into account, ComReg is ultimately required to consider
which price control mechanism is most appropriate for the particular market
circumstances, taking into account ComReg’s statutory objectives to promote
competition, the internal market and the interests of users within the
Community®*.

ComReg has also considered TMI's MTR-setting behaviour in the MVCT
Consultation and does not accept that the competition problems identified by
ComReg are unrealistic in relation to TMI's case. As recalled in paragraph 7.50
above, the absence of existing competition, the high and non-transitory entry
barriers, insufficient CBP as well as the application of the CPP principle, clearly
provide TMI with the ability and incentives to set MTRs and other commercial
terms and conditions independently of competitors, customers and consumers in
its Relevant MVCT Market. The MTR position adopted by TMI to date
furthermore shows that its MTRs, notwithstanding the slight reductions to date,
remain substantially above those of other MSPs. As highlighted in to Table 5 in
section 6 above, TMI's weighted average MTR is currently between 63% and
232% higher than the MTRs of the other three regulated MSPs.

In relation to TMI's proposal that it is willing to engage with ComReg to reach a
situation whereby TMI is legally bound to avoid any breach rather than imposing
SMP obligations, ComReg notes that this recourse is not open to ComReg in
light of the presence of SMP and the specific competition problems which have
been identified. Pursuant to Article 16(4) of the Framework Directive, where an
NRA designates SMP in a relevant market it shall impose “appropriate specific
regulatory obligations” on that relevant market. However, as noted previously,
ComReg has not made any decision in this paper concerning the
appropriateness timing of particular forms of cost-orientation, including glide
paths and the timeframes within which they are to apply.

As regards Vodafone's comments that excessive pricing would be counter-
productive for larger MSPs and that increases in MTRs are difficult to pass on to
end users in the form of higher retail prices due to the competitive nature of the
market, ComReg has shown in paragraphs 7.49 and 7.50 (and section 6) above
that, absent regulation, all MSPs have the ability and incentive to set excessive
MTRs in their Relevant MVCT Markets. As noted in paragraph 7.50 above, the
structural characteristics of each Relevant MVCT Market are such that there is

%1 pursuant to Section 12 of the Communications Regulation Acts 2002 to 2011, ComReg'’s statutory
objectives are: (i) to promote com petition, (ii) to co ntribute to the dev elopment of th e internal
market, and (iii) to promote the interests of users within the Com munity. As regards price control
obligations, Article 13(2) of the Access Directive requires that “....any cost recovery mechanism or
pricing methodology that is mandated serves to promote efficiency and sustainable competition and
maximise consumer benefits”. Recital 20 of the Access Directive explains further that “[t]he method of
cost recovery sho uld be appropriate to the circumstances taking account of the need to prom ote
efficiency and sustainable competition and maximise consumer benefits”.
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insufficient pressure to constrain an MSP from behaving, to an appreciable
extent, independently of its competitors and customers in its MVCT pricing
behaviour over the lifetime of the current market review. Therefore, in the
absence of regulation, each SMP MSP would have an ability to charge MTRs
above a hypothetical cost based competitive market outcome in its own Relevant
MVCT Market. Indeed, ComReg considers that the larger MSPs have particularly
strong abilities and incentives to raise downstream rivals’ costs through
excessive upstream MTRs. One MSP’s MTR is another Service Provider's
expense. So, an MSP has incentives to raise its MTR because it puts its
competitors at a disadvantage by raising their costs, such that the other Service
Provider’s has to try to recover those higher costs through some combination of
higher retail prices, lower handset subsidies etc. In essence, above cost MTRs
result in the calling party subsidising the called parties MSP’s operations. Any
consequential competition/exclusionary impacts associated with raising
downstream rivals’ inputs via excessive MTRs are likely to be more pronounced
where such excessive MTRs are implemented by the larger MSPs**.

Vodafone’s contention that the fact that MSPs do not differentiate their off-net
mobile retail prices according to the higher off-net MTRs charged by specific
MSPs does not provide sufficient evidence of an absence of consumer harm
resulting from MTRs set above a competitive level. Indeed, as noted in paragraph
7.45 above, as inputs to the overall cost of making a call, off-net MTRs create a
floor to off-net retail pricing. Hence, while MSPs may not differentiate their retalil
off-net tariffs according to the specific terminating MSP being called, off-net
termination rates set above a competitive level can still lead to a higher overall
cost base and thus higher retail prices for off-net calls than would otherwise be
the case if MTRs had approximated a hypothetical competitive outcome. It is also
likely that each MSP, in not differentiating off-net call charges by MSP called, will,
in deciding to do so, make some estimate of the proportion of outgoing calls to
each network to estimate the cost of a fixed price bundle with “any network” free
minutes or, in the case of a pay-as-you go plan, on a per call basis. By including
MSPs with higher MTRs in this estimate, MSPs take a risk that they have a
higher proportion of outgoing calls to the high MTR MSPs compared to the
estimated levels. It also means that the below average MTR MSPs have to
include above average MTRs in their calculations, while the above cost MTR
MSPs are able to offer lower off-net call prices since all the MTRs they would pay
would be lower.

Furthermore, as noted in paragraph 7.47 above, high off-net termination rates
can further facilitate distortions of retail competition through reinforcing the ability
of MSPs to apply on-net/off-net retail tariff differentials in their retail pricing

%2 The ' vertical a rithmetic’ appr oach pro vides a fra mework for ass essing incentives to forecl ose
(upstream or d ownstream). T his e ffectively involves looking a t the trade-offs in a st rategy of
foreclosure between the cost of any lost wholesale profits due to the foreclosure of downstream rivals
against the benefit of highe r downstream profits due to rivals' custo mers now purchasing from the
SMP operator, possibly at a higher price.
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structure which can further entrench the attractiveness of larger networks with a
high proportion of on-net calls (known as tariff-mediated network externalities).

Whether SMP MSPs could engage in behaviour relating to vertical
leveraging

7.62 In paragraphs 7.25 to 7.27 we noted Respondents’ views on whether SMP MSPs
can engage in behaviours relating to vertical leveraging. With regard to the
comments raised by 02, TMI and Lycamobile concerning the credibility of
leveraging behaviour from the Relevant MVCT Markets, ComReg would make
the following observations.

7.63 In view of the close relationship between the upstream Relevant MVCT Markets
and downstream retail calls markets it was ComReg’s contention in the MVCT
Consultation that a vertically integrated MSP that has SMP in the Relevant MVCT
Market may have the incentive to use this market power to affect the competitive
conditions in related retail calls markets where competitors rely on this MVCT
input in order to provide an end-to-end retail calls offering to their subscribers (by
using the incoming above cost MTR revenues as a way of subsidising their retail
operations in which there is competition).

7.64 ComReg recognises that the risks of any such behaviour having an exclusionary
effect on, or materially distorting the structure of, downstream retail markets is
more credible where the terminating MSPs already have a significant presence
on downstream retail markets. The impact of asymmetric networks (in
subscriber/traffic terms) means that a larger MSP will likely have more incoming
calls on which to charge an above cost MTR, so it either gets the above cost
MTR revenue or, because of on-net/off-net price differentials, encourages a
subscriber to switch to its network. However, even where smaller or new-entrant
MSPs have greater incentives to interconnect with the more established
networks, such new entrant MSPs may still have incentives to engage in
discriminatory tactics as a means of extracting an excessive termination tariff as
part of those negotiations. As noted in the CBP analysis in section 6 above, by
virtue of the MSPs’ control over access to their subscribers’ mobile numbers,
non-regulated MSPs have charged (often substantially) higher MTRs than the
regulated MSPs. It is conceivable that SMP MSPs might invoke delaying tactics
such as protracted negotiations in respect of the provision/renewal of access to
MVCT or associated facilities with a view to extracting an MTR which is above
level that would otherwise arise in a hypothetical competitive market outcome.

7.65 While it is recognised that a new entrant or smaller MSP would likely want to
maximise returns by offering its subscribers comprehensive end-to-end
connectivity with other established Service Providers, the risk remains that
delayed or ineffective access by any of the SMP MSPs could still raise rivals’
costs and also contribute to enhanced barriers to entry in the retail market for
new entrants with fewer subscribers. Any raising of rivals‘ costs and related
distortion of, or reduction in, competition in these retail markets could result in
harm to consumers, potentially in the form of higher prices, lower output/sales,
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and reduced quality or consumer choice. In addition, while there may be less
incentive for new entrant or smaller MSPs to deny access in relation to the more
established Service Providers with a larger customer base, there could still be an
incentive for smaller MSPs to deny access to other small-scale Service
Providers. SMP MSPs might also potentially have the ability and incentives to
discriminate/refuse the supply of MVCT to Service Providers of a comparable
size and/or potential new entrants in the downstream markets. Thus, all SMP
MSPs have the ability and incentives to impede downstream competitors through
price (e.g. excessive and/or discriminatory pricing) and/or non-price means (e.g.
delaying negotiations or by not facilitating calls from the customers of rival
Service Providers which may be relatively new entrants in the calls markets).

7.66 As to Vodafone’s comment regarding real life examples of abuse, ComReg
reiterates its position in paragraph 7.5 of the MVCT Consultation that in an ex
ante regulatory context:

“it is neither necessary to catalogue examples of actual abuse, nor to
provide exhaustive examples of potential abuse. Rather, ComReg notes
that the purpose of ex ante regulation is to prevent the possibility of
abuses given that MSPs have been identified on a preliminary basis
with SMP in the Relevant MVCT Markets, and thus have both the ability
and incentives to engage in exploitative and exclusionary behaviour to
the detriment of competition and end-users”.

7.67 While It is not a precondition for ex ante regulation to demonstrate actual
evidence of past anti-competitive behaviour, it is evident from the assessment of
MTR pricing behaviour to date**® that, absent regulation, SMP MSPs have the
ability and incentive to set MTRs above that which would pertain under a
hypothetical competitive market outcome and thus to raise their downstream
rivals’ costs accordingly.

7.68 Furthermore, as regards O2’'s suggestion that non-SMP interconnection and
access obligations are sufficient to prevent against the likelihood of vertical
leveraging problems, ComReg has already provided a detailed assessment (in
paragraphs 6.57 to 6.66 of the MVCT Consultation) of the relevance of other non-
SMP obligations and the role of dispute regulation in potentially constraining the
exercise of SMP in the Relevant MVCT Markets. ComReg has also set out its
view in this Decision** on Vodafone’s comments regarding potential constraints
from non-SMP obligations. ComReg has come to the clear view that nhon-SMP
regulatory intervention through dispute resolution in relation to the level of MTRs,
while appropriate in certain scenarios as a short term measure, is no substitute
for the conduct of a market analysis and, where appropriate, the imposition of
permanent price control remedies which would facilitate maximum regulatory
certainty, predictability and transparency for existing and potential market

3 See section 6 of this Decision.
%4 See paragraphs 6.93 to 6.99 above.
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participants. In view of the clear ability and incentives for SMP MSPs to engage
in a range of exploitative and exclusionary behaviour in the Relevant MVCT
Markets, robust and predictable obligations of access, transparency, non-
discrimination, and price control are justified and appropriate to address these
persistent competition risks.

Impact of competition problems on consumers and competition

7.69

In paragraphs 7.28 to 7.41 we noted that Respondents had expressed views on
ComReg’s analysis of the impact of competition problems on consumers and
competition. These are considered below.

Risk of recent entrants leaving the market

7.70

7.71

7.72

7.73

As regards TMI's claims that MTRs favour those MSPs with the highest
differential between inbound and outbound calls, ComReg acknowledges that
inbound/outbound call ratios will vary across Service Providers. However, to the
extent that MTRs set above a hypothetical competitive level result in certain
entrants being incentivised to attract customers with a higher inbound to
outbound calling ratio, this clearly shows how MTRs can affect the structure and
direction of retail competition and to constrain the range of commercial strategies
available to smaller Service Providers.

MTRs set above a hypothetical competitive level implies that there is a greater
risk that smaller networks would be put at a disadvantage in competing for a
group of customers that make more outbound calls than they receive as inbound
calls. This restricts the competitive opportunities of the smaller networks since
such customer groups are likely to be important to MSPs in terms of market
share, as such customer segments are frequently heavy users of voice and other
services.

It is ComReg’s position that setting MTRs on the basis of cost orientation means
that MSPs would compete on the basis of retail commercial strategies, rather
than using above cost MTR revenue to subsidise retail operations, which in turn
enables smaller MSPs to target customers which generate larger outflows of (off-
net) call traffic. As noted above, ComReg’s position is that an obligation of cost-
orientation is a justified, appropriate and proportionate approach to address the
ability and incentive of SMP MSPs to engage in excessive pricing. In this
Decision, ComReg has not specified what form of cost-orientation is appropriate,
with such matters having been the subject of the Separate Pricing Consultation
and now the Separate Pricing Decision. Insofar as the specific form of cost-
orientation is concerned, ComReg would refer TMI to its Separate Pricing
Decision, in which ComReg has clearly outlined that it is concerned with
protecting the integrity of the competitive process and consumers as a whole,
rather than protecting or furthering the interests of particular Service Providers
(pursuing particular commercial strategies).

Furthermore, in relation to TMI's claims that not all MSPs should be treated
equally with respect to the imposition of regulatory obligations, ComReg would
re-iterate its comments in paragraph 7.74 above and would refer TMI to the
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Separate Pricing Decision within which ComReg indicates how asymmetric
MTRs significantly risk facilitating a range of other retail distortions, including:

e Rewarding a MSP for its smaller size can give inappropriate investment
signals and risks promoting inefficient entry. This risks the inappropriate
recovery of inefficiently incurred costs or costs related to network
investments which do not affect the delivery of voice call termination
services;

e Setting a higher price floor for off-net calls risks a restriction of retail pricing
flexibility for off-net calls (including limiting the development of innovative
tariffs involving off-net call minutes and restricting commercial opportunities
for Service Providers who want to attract a more mixed user base such as
users with higher outbound call volumes); and/or

e Asymmetric MTRs can help larger Service Providers to justify higher off-net
retail tariffs reinforcing the ability of larger Service Providers to implement on-
net/off-net retail tariff differentials thereby exploiting tariff-mediated network
effects which can further impede entry and growth of smaller Service
Providers.

Balance of Interconnection traffic and payments

7.74

7.75

7.76

ComReg notes a certain lack of clarity in Vodafone’s comments on this issue. On
the one hand, Vodafone notes that certain smaller MSPs may not be
disadvantaged by current asymmetric MTRs where any disadvantage arising
from their traffic imbalance is outweighed by additional revenues received from
the higher MTRs. On the other hand, Vodafone welcomes the planned reduction
in MTR asymmetries and the ending of competitive distortions caused by
differences in the levels of MTRs between different MSPs.

As regards the impacts of a move to symmetric MTRs, ComReg has not, within
this Decision, specified what form of cost-orientation is appropriate, including
matters in relation to symmetry of MTR. ComReg would refer Vodafone to its
Separate Pricing Decision in which ComReg has taken into account the direct
and immediate financial impact of MTR reductions on all Service Providers.
However, as noted in the Separate Pricing Decision, asymmetric MTRs charged
in excess of efficient cost significantly risk facilitating a range of other retail
distortions (see paragraph 7.73 above).

While high asymmetric MTRs subsidise one particular group of MSPs, this
subsidy comes at the expense of another group of Service Providers (e.g. other
FSPs or MSPs). ComReg’s ultimate position thus draws on an inclusive
assessment considering the net impact on the (fixed and mobile) sector and
consumers as a whole. In the Separate Pricing Decision, ComReg notes that,
while it has assessed the (static) financial impacts of its proposal on all relevant
stakeholders, ComReg also has to balance this against dynamic impacts and the
need to ensure its decisions protect the integrity of the competitive process as a
whole, rather than protecting or furthering the interests of particular Service
Providers only.
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MTR Levels and competition in mobile markets

1.77

7.78

7.79

7.80

Vodafone has submitted that there is no evidence of a link between on-net/off-net
price differentials or the level of MTRs with the market position of smaller players.
It refers to analysis undertaken by Frontier Economics which inter alia analyses
the relationships between:

e a higher incidence of on-net/off-net price differentials and the market share
and average prices of smaller MSPs in a selection of countries; and

e the level of MTRs and the market shares of Service Providers in a selection
of countries.

It is important to first clarify that the above research was undertaken only for a
relatively limited set of countries and thus comprises a relatively narrow set of
data points. ComReg also notes that there are a number of factors likely to
influence entry and expansion, such that it is difficult to isolate the actual impact
of on-net/off-net price differentials on the respective market position of different
players.

Frontier Economics itself notes that there are a myriad of factors which can affect
the ability of MSPs to compete in retail mobile markets. Frontier Economics notes
the limitations of its report where it recognises, apart from on-net/off-net price
differentials, the range of other factors which are also capable of impacting on the
competitive position of MSPs in retail markets:

“For example, these are likely to include the maturity of the market at
the time of entry, customer switching costs, the sales and distribution
channels of each operator and each operator's commercial and
marketing strategy. Isolating the effect of price differentials would
therefore require detailed econometric analysis to determine the
relationship between the ability of an operator to gain market share and
all these factors. Such analysis is beyond the data set available for this
report”.

There is also recent empirical evidence on tariff-mediated network effects which,
contrary to the Vodafone and Frontier Economics’ views expressed above,
supports the theory that strategically-induced network effects (through on-net/off-
net price differentials) can be a profitable strategy for attracting and maintaining
market share and for pre-empting entry or delaying the growth of smaller Service
Providers. As noted by Dotecon (2011)**, the literature has begun to look at
decisions made by customers as part of a social network, i.e. decisions that such
groups of customers might make in a coordinated manner. For example, Birke
and Swann (2010)*° have estimated the importance of tariff-mediated network

%5 See Tasneem Azad, Dotecon Perspectives, The day of the discounts, Spring 2011, available from:
http://www.dotecon.com/assets/images/perspec6.pdf.

%6 See Birke, D and G. Swann (2010) “Network effects, network structure and consumer interaction in
mobile telecommunications in Europe and Asia”, Journal of Economic Behaviour & Organization, 153-

167.
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effects and the impact of a consumer’s social network on their choice of MSP.
The authors examined data from surveys of students in several European and
Asian countries, and found that the respondents strongly coordinated their choice
of MSP, but only if the provider induced the network effects in the first place.

7.81 The economics literature has also begun to consider the effects that may arise as
a result of customer beliefs about the strength of certain market players or the
speed with which different networks are expected to grow. Dube and Chintagunta
(2010)*" find that strengthening indirect network effects can lead to a strong,
economically significant increase in market concentration, highlighting the
important role of customer beliefs. The authors consider that consumers will tend
to pick the firm that they expect to have the larger network, irrespective of the
actual behaviour of the firm, or its size. Dotecon (2011) thus observes that the
changing nature of customer behaviour within mobile markets suggests that even
small retail price differentials can have non-trivial competition effects in terms of
potentially “tipping” retail markets in favour of larger incumbent MSPs.

Effects of current regime on fixed-to-mobile call traffic

7.82 The issues raised by Vodafone regarding the relationship between the retail
charges for fixed-to-mobile calls and the underlying MTRs charged to Eircom at
the wholesale level are addressed in further detail in the Separate Pricing
Consultation and Separate Pricing Decision. Since it is assumed that, in the
presence of ex ante regulation, the retail fixed voice calls market is competitive,
one would expect cost savings from MTR reductions based on cost orientation to
be passed through to fixed voice calls subscribers. As noted by Analysys Mason,
such reductions may take place through lower subscription charges, or reduced
charges for certain types of call (e.g. fixed-to-mobile, fixed-to-fixed, or
international calls), rather than being retained by the FSPs entirely as profit. In
addition, as noted in the Separate Pricing Decision, any reduction of the fixed-to-
mobile cross-subsidy on the basis of cost orientation should generate positive
benefits for fixed users by freeing up funds that can potentially be usefully
directed towards fixed services and investments.

Inefficiencies paid for by excess MTRs

7.83 Competition provides a strong impetus for dynamic efficiency. MTRs above
efficient cost can give rise to a number of potential barriers to entry and growth in
retail markets which can reduce the overall intensity of retail competition and thus
provide weaker incentives for dynamic efficiency than under a situation of cost-
oriented MTRs. For example:

e MTRs set above efficient cost have the potential to raise barriers to entry
and growth by generating significant financial transfers from smaller Service
Providers (or net termination payers) to their larger rivals (or net termination
recipients) which have stronger incentives (and are more able) to offer on-net

%7 See Dube, J-P and P. Chintagunta (2010) “Tipping and Market Concentration with Indirect Market
Effects”, Marketing science 2010, 216-249.
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discounts. The further termination charges depart from efficient cost, the
further they may contribute to raising the growth barriers for a new entrant
network (by discouraging customers from joining that network), network,
where the majority of originated calls are to another network, or “Off-Net”.

e Above-cost MTRs effectively create af loor to retai | (off-net) pri cing
behaviour and can thus influence the ability and incentives of smaller Service
Providers to pursue customers with significant off-net calling volumes.
Termination rates can therefore have a material bearing on the retail
commercial strategies pursued by smaller Service Providers. They may
prevent tariff innovation, such as Service Providers (large or small) from
being able to include off-net calls in tariff bundles, without taking an
unacceptable risk of high off-net termination payments.

In addition, the further MTRs are set above the efficient cost of wholesale call
termination, the further they can accentuate the ability of Service Providers to
employ re tail on-net/off- net price discrimination strategies which, through
reinforcing network effects, can enhance the attractiveness of the larger networks
further ‘tipping’ the retail market in their favour. Such strategies may raise
switching costs for customers within calling circles (such as families or groups of
friends) as all must switch network together to maintain access to on-net
discounts and thereby mute retail competition.

Setting MTRs on the basis of cost orientation can thus help alleviate the potential
for these important wholesale charges to contribute to impediments to retalil
competition. Cost-oriented MTRs also help minimise the risk of an inappropriate
recovery of inefficiently incurred costs from the Calling Party or costs related to
network investments which do not affect the delivery of voice call termination
services. Thus cost-oriented MTRs provide much stronger potential for
appropriate and sustainable dynamic efficiency incentives in downstream retail
markets.

The specific issues raised by Vodafone regarding the comparative performance
of a LRIC+ MTR and a pure LRIC-based MTR in respect of productive and
dynamic efficiency incentives are not relevant to this Decision but are addressed
in section 6 of the Separate Pricing Consultation and section 6 of the Separate
Pricing Decision.

Asymmetries dampening investment incentives

7.87

7.88

As noted in paragraph 7.74 above, ComReg notes a certain lack of clarity in
Vodafone’s comments on the issue of asymmetry. On the one hand, Vodafone
notes that revenue transfers arising from asymmetries are relatively small when
compared against the potential impact of reductions in asymmetric MTRs on
investment incentives. On the other hand, Vodafone welcomes the planned
reduction in MTR asymmetries and the ending of competitive distortions caused
by differences in the levels of MTRs between different MSPs.

Paragraphs 7.75 to 7.73 above set out ComReg’s position regarding the need to
take a comprehensive view of the impact of asymmetric MTRs on the sector as a
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whole including the risk that asymmetric MTRs charged in excess of efficient cost
facilitate a range of other retail distortions, including promoting inefficient entry,
impeding retail pricing flexibility for off-net calls (whether as part of a bundle or
otherwise) and/or reinforcing the ability of larger Service Providers to generate
tariff-mediated network externalities which can further impede entry and growth
of smaller Service Providers.

MTR levels and competition in mobile markets

7.89

Vodafone’s comments regarding retail competition off-setting the effects of higher
MTRs through a single retail off-net tariff being applied, irrespective of the
terminating MSP, have already been addressed by ComReg in paragraph 7.60
above.

ComReg’s Position on Competition Problems and
Impacts on Competition and Consumers

7.90

7.91

In section 7 of the MVCT Consultation and in paragraphs 7.42 to 7.89 above,
ComReg has set out its assessment of competition problems (and their
associated impact on competition and consumers) which, absent regulation,
could potentially arise in the Relevant MVCT Markets arising from an MSP
having SMP. Having regard to the analysis set out in the MVCT Consultation®®®
and the detailed consideration of Respondents’ views above, ComReg’s final
position is now set out below.

In view of the structure of the Relevant MVCT Markets and their close
relationship with downstream retail (calls) markets, it is ComReg’s position that
an SMP MSP would have the ability and incentive to engage in a range of
exploitative and/or exclusionary conduct, including:

e exploiting customers or consumers by virtue of its SMP position in the
Relevant MVCT Market (e.g. through setting prices above those which would
pertain under a hypothetical competitive market outcome); and/or

e using its control over upstream MVCT inputs to engage in price and non-
price practices aimed at raising rivals’ costs in related downstream markets.

38 See section 7 of the MVCT Consultation.
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8 Remedies

Overview of Approach to Remedies in the MVCT
Consultation

8.1

8.2

8.3

8.4

In section 8 of the MVCT Consultation, ComReg set out its preliminary view on
the imposition of appropriate and proportionate remedies to mitigate the
competition problems identified in section 7 of the MVCT Consultation.

It was noted that, in accordance with Regulation 8(1) of the Access Regulations,
where an operator is designated as having a SMP on a relevant market, ComReg
IS required to impose on such an operator such of the obligations set out in
Regulations 9 to 13 as ComReg considers appropriate. In this regard, the
obligations that may be imposed by ComReg on SMP undertakings are those
relating to:

(a) Access;

(b) Transparency;

(c) Non-Discrimination;

(d) Price Control and Cost Accounting; and
(e) Accounting Separation.

In addition, it was noted that Regulation 8(6) of the Access Regulations provides
that any of the above obligations imposed must:

(a) be based on the nature of the problem identified,;

(b) be proportionate and justified in the light of the objectives laid down in section
12 of the Communications Regulation Acts 2002 to 2011 and Regulation 16
of the Framework Regulations®?;

(c) only be imposed following public consultation and notification of the draft
measures to the European Commission, BEREC and other NRAs in
accordance with Regulation 12 of the Framework Regulations.

It was also noted that Regulations 12(1) and 12(4) of the Access Regulations
also provide statutory criteria that ComReg must take into account before
imposing access obligations on an SMP undertaking. These criteria include, inter
alia, examining the technical and economic viability of using or installing
competing facilities; the feasibility of providing access; the initial outlay of
investment by the undertaking; and the need to safeguard competition in the long
term.

%9 pursuant to section 12 of the Communications Regulation Acts 2002 to 2011, ComReg’s relevant
objectives in relation to the provision of electronic communications networks and services are: (i) to
promote competition, (ii) to contribute to the development of the internal market, and (iii) to promote
the interests of users within the Community.
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A number of other considerations®® were taken into account, as appropriate,
when assessing whether and what form of obligation to impose, with such
considerations, along with those highlighted above, also discussed in further
detail in the context of the Regulatory Impact Assessment in section 9 of the
MVCT Consultation.

The MVCT Consultation then went on to consider the proposed approach to
Regulation by considering each possible obligation and justifying why or why not
it was required in the Relevant MVCT Markets.

It was further noted that Vodafone, O2, Meteor and H3GI have been subject to
SMP regulation in the wholesale mobile voice call termination markets to date
and, as a consequence, have been subject to resultant specific regulatory
obligations. Neither TMI nor Lycamobile have, to date, been subject to SMP
regulation and are not currently subject to SMP remedies

As a first step ComReg considered® whether the option of de-
regulation/regulatory forbearance was appropriate in the Relevant MVCT Markets
and set out its preliminary view that it was not given none of the Relevant MVCT
markets were considered to be effectively competitive (or likely to become
effectively competitive within the timeframe covered by this review) and having
regard to the identified a range of competition problems that could occur in these
markets, absent regulation. ComReg’s preliminary view was that relevant issue to
be considered related to what form of regulation was appropriate, in particular,
which specific remedies were appropriate having regard to the particular
circumstances of the Relevant MVCT Markets and the associated competition
problems. ComReg set out its preliminary views on these issues in the MVCT
Consultation®” and, in doing so took account of the relevant statutory
requirements to which ComReg must have regard when seeking to impose
regulatory obligations. The approach proposed in the MVCT Consultation
regarding remedies is summarised below.

Imposition of Access Remedies
Position set out in the MVCT Consultation

8.9

The MVCT Consultation provided®® a regulatory context within which the
imposition of access obligations is considered. In this regard it was noted that
Regulation 12(1) of the Access Regulations provides that ComReg may, in
accordance with Regulation 8 of the Access Regulations, impose on an operator
obligations to meet reasonable requests for access to, and use of, specific

370 See paragraphs 8.6 of the MVCT Consultation.

371 See paragraphs 8.8 to 8.11 of the MVCT Consultation.
372 See paragraphs 8.18 to 8.98 of the MVCT Consultation.
373 See paragraphs 8.19 to 8.24 of the MVCT Consultation.
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network elements and associated facilities where ComReg considers that the
denial of such access, or the imposition by operators of unreasonable terms and
conditions having a similar effect, would:

e hinder the emergence of a sustainable competitive retail market,
e would not be in the interests of end-users and

e would otherwise hinder the objectives set out in section 12 of the
Communications Regulation Acts 2002 to 2011.

8.10 It was noted that regulation 12(2)(a) to 12(2)(j) and Regulation 12(3) of the
Access Regulations provided that ComReg can impose additional access
obligations.

8.11 In assessing whether access obligations would be proportionate to the objectives
set out in section 12 of the Communications Regulation Acts 2002 to 2011,
ComReg also identified that, pursuant to Regulation 12(4) of the Access
Regulations, it had to take a number of factors into account®™.

8.12 ComReg noted existing SMP access obligations*”* and, having regard to its
statutory obligations and functions, then proposed and justified a range of access
obligations that it intended to impose on all SMP MSPs in order to address
competition problems identified in section 7 of the MVCT Consultation. These
included:

e Arequire mentoneach SM P MSPto provideaccessto MVCT and
Associated Facil ities®*: ComReg proposed that SMP MSPs should be
required to meet all reasonable requests from other undertakings for the
provision of access and, in so doing, shall provide, access to MVCT (being
interconnection) and access to associated facilities. Associated Facilities
included access to the Mobile Number Porting Centralised Database (the
‘MNPCD’)*” which is under the collective control of MSPs, and was
considered necessary to allow other undertakings to have efficient and
effective read only*”® access to information which is necessary to facilitate the
accurate and efficient routing of voice calls to ported mobile numbers and,

374 See paragraph 8.16 of the MVCT Consultation

375 Each of V odafone, 02 and Me teor has had a range of acce ss obligations currently imposed upon
them by virtue of their existing designations with SMP. H3GI has not, to date, had an obligation to
provide access, imposed upon it. Neither TMI nor Lycamobile has been designated with SMP to date
and, co nsequently neither T MI n or L ycamobile has h ad access (or other) SMP related obligations
imposed upon it.

378 See paragraphs 8.25 to 8.28 of the MVCT Consultation.

37 This is a database over which MSPs have (effective or contractual) control, which facilitates mobile
number portability and c ontains the li st of ported mobile num bers and asso ciated d etails, including
voice call and other ro uting d etails. It provides undertakings, i ncluding MSP s, with access to the
information necessary for accurately routing voice calls to ported mobile numbers.

378 By ‘read only’, ComReg means the ability to view but not amend details contained on the MNPCD.
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therefore, MVCT. ComReg considered this measure to be justified and
proportionate given the identified competition problem that SMP MSPs have
the ability and incentive to expressly or constructively refuse to provide
MVCT to an undertaking requesting access, with consequential impacts on
down stream competition and consumers.

A requirement to neg otiate in g ood faith*”°: ComReg proposed to impose
an obligation on all SMP MSPs to negotiate in good faith with undertakings
requesting access to MVCT and access to associated facilities in the
Relevant MVCT Markets. ComReg considered this measure to be
proportionate and justified in order to ensure that genuine bona fide
negotiations take place between SMP MSPs and other undertakings in
relation to access, particularly given the identified competition problem that
SMP MSPs have the ability and incentive to expressly or constructively
refuse to provide MVCT to an undertaking requesting access, with
consequential impacts on down stream competition and consumers.
ComReg, also, proposed that, should an access request be refused, the
objective criteria for refusing same should be provided by the SMP MSP to
the requesting undertaking at the time of refusal.

A require ment not to withdraw access to facilities already granted®’:
ComReg proposed impose an obligation on all SMP MSPs not, without the
prior approval of ComReg, to withdraw access to facilities already granted.
ComReg noted that an SMP MSP could have the incentive and ability to
refuse/delay access to MVCT associated facilities resulting in restrictions in
or distortions to competition to the detriment of consumers. ComReg
considered that this requirement would promote regulatory certainty for all
parties without unduly restricting investment incentives.

A require ment to grant open acce ss to technical interfaces, protocols
and other ke y technologies®': ComReg proposed impose an obligation on
all SMP MSPs access to technical interfaces, protocols and other key
technologies that are indispensable to the use of MVCT and associated
facilities. ComReg considered that this remedy was both justified and
proportionate in order to ensure that, in the context of the provision of access
to MVCT and access to associated facilities, interoperability of networks and
services is ensured. In so doing, ComReg also considered that this remedy
would contribute to the development of effective downstream competition to
the ultimate benefit of consumers.

Requirements gove rning fairness, rea sonableness and ti meliness of
access®*: ComReg proposed to impose an obligation on all SMP MSPs that

379 See paragraphs 8.29 to 8.32 of the MVCT Consultation.
%0 See paragraphs 8.33 to 8.34 of the MVCT Consultation.
%1 See paragraphs 8.25 to 8.36 of the MVCT Consultation.
%2 See paragraphs 8.37 to 8.40 of the MVCT Consultation.
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access to MVCT and access to associated facilities should be provided in a
fair, reasonable and timely manner and that, where a request for access from
an undertaking is refused or only partially met, the objective reasons for such
should be provided in detail to the undertaking which has made the request,
and to do so in a timely fashion (having regard to the nature of the request).
These remedies were intended to address competition problems associated
with the denial (actual or constructive) of access to MVCT, as well as to
minimise the scope for discriminatory treatment of undertakings by ensuring
a consistency in the treatment of requests for access. ComReg also
considered that this remedy would contribute to the development of effective
downstream competition, to the ultimate benefit of consumers.

ComReg asked the following question® with respect to its preliminary
conclusions on the imposition of access obligations on SMP MSPs.

Question 10. Do you agree with ComReg’s approach to imposing access
remedies? Are there other approaches that would address
the identified competi tion problems? Please explain the
reasons for your answer, clearl y i ndicating the relevant
paragraph numbers to which y our co mments refer, al ong
with all relevant factual evidence supporting your views.

Respondents’ Views

8.14

8.15

8.16

Of six responses received on this question®**, two Resp ondents ag reed
(ALTO and 0O2) with ComReg’s approach to imposing access remedies, tw o
Respondents pa rtially agre ed (Eircom Group, Lycamobile), while two
Respondents disagreed (H3GI and Vodafone). Additional comments provided
by Respondents’ are briefly summarised below.

ALTO agreed, noting that ComReg’s approach aligns with international best
practice and that, without access remedies, the Relevant MVCT Markets could
be restricted or foreclosed to other Service Providers through a direct or
constructive refusal to supply MVCT. ALTO also agreed that access to the
MNPCD was necessary, noting that it enabled other Service Providers, including
those providing transit, to efficiently route calls to MSPs.

Eircom Group partially agreed but expressed concerns that the definition of
access proposed was overly broad. According to the Eircom Group, it was not
clear from the MVCT Consultation what forms of access other than access to
MVCT and associated facilities could be imposed. Furthermore, Eircom Group
did not accept that there were any forms of access other than access to MVCT
and associated facilities that could be imposed by ComReg as a result of the

383 See question 10 on page 194 of the MVCT Consultation.

384

TMI did not address this question in its Submission but indicated that this should not be taken as

acceptance or agreement with ComReg’s assessment or preliminary conclusions.
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market analysis set out in the MVCT Consultation. In this context it questioned
the reference to the following underlined wording:

“...for the avoidance of doubt, Access shall include (but shall not be
limited to) [EMPHASIS ADDED] Access to MVCT and Associated
Facilities...”.®®

Lycamobile considered that the cost of acquiring and maintaining a direct
interconnection may far outweigh any perceived competition benefit - for
instance, where the volume of traffic to be exchanged is minimal making transit
arrangements more cost effective. It stated that MSPs could make strategic
requests for direct interconnection in order to drive up smaller/new entrant MSPs
costs and, therefore, safeguards should be put in place to prevent any abuse of
the access obligation.

H3GI indicated that it did not agree with ComReg’s approach to imposing access
remedies “as it relates to H3GI". It considered that access to the MNPCD should
not be mandated as an SMP obligation, noting its view that this was provided
already under Regulation 25 of the Universal Service Regulations®®

Vodafone did not agree that access obligations were necessary, repeating its
views in response to a previous question®*’ whereby it considered that as access
is already effectively required through a combination of non-SMP general
obligations coming from the Access Regulations and Numbering Conventions,
SMP MSPs could not deny access to MVCT and associated facilities.

ComReg considers that Respondents’ views on Question 10 can be generally
categorised into the following themes (we do not elaborate on Respondents’
views under these themes as they are substantially captured above).

e Clarity regarding the scope of the definition of the access obligation;

e Whether safeguards are necessary to prevent strategic abuse of the access
obligation;

e Whether access remedies are necessary given other general non-SMP type
obligations; and

e Whether access to the MNPCD is necessary.

ComReg’s Assessment of Respondents’ views

8.21

In paragraphs 8.14 to 8.20 above, ComReg has summarised Respondents’ views
concerning ComReg’s proposed approach regarding the imposition of access
obligations. Prior to setting out its final position, ComReg considers Respondents’
views according to the themes identified in above.

35 This refers to the definition of “Access” in section 2.1 of the Decision Instrument in Appendix D of
the MVCT Consultation.

388 See footnote 108 above.

%7 See Vodafone response to Question 8 at paragraphs 6.23 to 6.36 of this Decision.
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Clarity regarding the scope of the definition of the access obligation

8.22

8.23

8.24

8.25

ComReg has noted Eircom Group’s comments at paragraph 8.16 above
regarding the scope of the access obligation. While ComReg agrees that it is, in
general, difficult to envisage what specific forms of access, other than access to
MVCT and associated facilities are necessary in the Relevant MVCT Markets,
ComReg would note that such access is also governed by, amongst other things,
non-discrimination and transparency obligations. The reference to ‘...amongst
other things...’ refers to the possibility that other forms of access may also be
reasonable and, having regard to any developments in each Relevant MVCT
Market over the lifetime of the market analysis, ComReg does not wish to
preclude other forms of access that may be reasonably requested by another
Service Provider or which may arise by virtue of the SMP MSP self-providing new
forms of access. For example, in the intervening period since previous reviews of
the mobile termination markets, ComReg has considered it necessary to
mandate access to the MNPCD. ComReg has also acknowledged in the MVCT
Consultation that new forms of interconnection such as IP interconnection, could
emerge over the next 2-3 years, particularly with the development of 4G
networks, and ComReg considered that where new forms of interconnection or
information in relation to this are provided by an SMP MSP to one undertaking,
that the SMP MSP should treat other undertakings in a similar manner.**®

In this regard, ComReg would note that apart from requiring that an SMP MSP
provides access to MVCT and associated facilities, ComReg has also sought to
impose an obligation requiring all SMP MSPs to, inter alia,:

“.... meet all ‘meet all reasonable requests from other Undertakings for
the provision of Access.”®

and that where any requests for access are refused or partially granted to

“...provide in detail to the Undertaking each of the objective reasons for
such.....”™®

Hence, the rationale for including “...included by not limited to...” in the definition
of access was to explicitly recognise that access to MVCT and associated
facilities may not be the only form of access but, when considered alongside
other obligations to be imposed, it is clear that such alternative forms of access
must be reasonable having regard to the nature of the services and facilities
associated with the supply of MVCT.

ComReg does not, therefore, propose to amend the definition of access but
trusts that the clarity provided above allays Eircom Group’s concerns and
provides certainty as to ComReg’s approach.

%8 See paragraph 8.48 of the MVCT Consultation.
%9 See obligation 8.1 of the Decision Instrument in Appendix D of the MVCT Consultation.

3% See obligation 9.2 of the Decision Instrument in Appendix D of the MVCT Consultation.
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Whether safequards are necessary to prevent strategic abuse of the access

obligation

8.26

8.27

8.28

8.29

ComReg has noted Lycamobile’s comments at paragraph 8.17 above regarding
the need for safeguards to be put in place to prevent any abuse of the access
obligation by, for example, larger MSPs making strategic requests for
interconnection in order to drive up costs. ComReg has no evidence to date of
such behaviour having happened in the markets nor does it considered it likely to
happen. A decision by any Service Provider to directly or indirectly (via a third
party transit arrangement) interconnect with an MSP will likely be based on a
number of factors including

(a) the cost to the Service Provider of interconnecting (the cost associated with
the installation and ongoing operation of the physical interconnect link);

(b) the volume of traffic to be handed over to the terminating MSP (below a
certain point, the volume of traffic will not likely justify the use of direct
interconnection having regard to the costs of (a) above (with MVCT
purchasers relying on indirect connection through transit arrangements).

Furthermore, the terminating service provider will also be in a position to recover
its relevant efficiently incurred costs in providing physical interconnection (for
example, the rental/use of a physical port on an MSP’s switch/point of
interconnect), with any such charges to be set out in advance by the SMP MSP
in its reference interconnect offer price list**.

Furthermore, as noted in paragraphs 8.23 and 8.25 above, to the extent that an
SMP MSP receives a request for access other than access to MVCT and
associate facilities, it would also need to consider whether it is reasonable and
respond accordingly.

In view of the above, ComReg does not consider it necessary to provide further
safeguards with respect to the access obligations. However, the matter will be
kept under reviews and, if warranted, ComReg may further specify such access
obligations having regard to their ongoing operation.

Whether access remedies are necessary given other general non-SMP type

obligations

8.30

ComReg has noted Vodafone’s views in paragraph 8.19 above that access
obligations are unnecessary given a Service Provider is already effectively
required to provide access through a combination of non-SMP general
obligations. ComReg has already set out its views on such matters in paragraphs
6.93 to 6.99 of this Decision and, for the reasons set out therein, maintains its
view such non-SMP type obligations are not sufficient to address competition
problems relating to effective or constructive denial of access by SMP MSPs.

%1 See discussion of transparency obligations in paragraphs 8.57 to 8.64 of the MVCT Consultation.
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Whether access to the MNPCD is necessary

8.31

8.32

8.33

8.34

ComReg notes H3GI's comments in paragraph 8.19 above that it does not agree
with the imposition of access obligations and that access to the MNPCD should
not be mandated as an SMP obligation as this is provided already under
Regulation 25 of the Universal Service Regulations.

Given H3GI's reasons for not agreeing with access obligations relate to the
“...reasons set out above...” (namely, its response to previous questions),
ComReg would refer H3GI to its response to these questions.

Insofar as mandating access to the MNPCD is concerned, ComReg is not
seeking to mandate access to facilitate porting of mobile numbers (which is as
H3GI point out covered by Regulation 25 of the Universal Service Regulations).
As noted in the MVCT Consultation®?, access to the MVCT is being mandated as
an associated facility to support the use of MVCT, in particular, given that the
MNPCD (which is operated collectively by MSPs) contains the call routing details
for the carriage of calls to subscribers who have ported their mobile number from
one MSP to another. Absent a Service Provider having such read only access to
these details, it is not in a position itself to effectively and efficiently route its
subscribers’ traffic to the correct MSP.

ComReg trusts that this clarifies the scope of the obligation on which it maintains
its position.

ComReg’s Position

8.35

8.36

In paragraphs 8.9 to 8.34 above, ComReg has considered Respondents’ views
regarding its approach to imposing access obligations in each Relevant MVCT
Market.

Having regard to the analysis set out in the MVCT Consultation®** (including the
consideration of the requirements of Regulation 12(2) of the Access
Regulations®‘), the discussion on competition problems in section 7 of this
Decision and the consideration of Respondents’ views above, ComReg intends
to maintain its position with respect to the imposition of access obligations, with
each SMP MSP having the obligations below imposed upon them.

e A requirement to meet reasonable requests for access;
e A requirement to provide access to MVCT and associated facilities;
e A requirement to negotiate in good faith

e Arequirement not to withdraw access to facilities already granted;

392 See paragraph 8.26 of the MVCT Consultation.
393 See section 7 and paragraphs 8.14 to 8.40 of the MVCT Consultation.
394 See paragraph 8.27 and 8.28 of the MVCT Consultation.
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e A requirement to grant open access to technical interfaces, protocols and
other key technologies; and

e Requirements governing fairness, reasonableness and timeliness of access.

8.37 The above requirements are more properly described and prescribed in the Final
Decision Instrument®® in Appendix | of this Decision, having regard to ComReg’s
position on Respondents’ views on other obligations elsewhere in this Decision.

Imposition of Non-Discrimination Remedies

Position set out in the MVCT Consultation

8.38 In the MVCT Consultation, ComReg noted that Regulation 10 of the Access
Regulations provides that ComReg can impose non-discrimination obligations on
an SMP undertaking in relation to access or interconnection. It was also noted
that the Access Directive®® provided that the principle of non-discrimination is
designed to ensure that undertakings with market power do not distort
competition, in particular, where they are vertically integrated undertakings that
supply services to undertakings with whom they compete on downstream
markets. It was noted that non-discrimination obligations can be standalone, but
can also support other obligations such those relating to access, transparency
and price control.

8.39 ComReg described existing SMP non-discrimination obligations®*’ and, having
regard to its statutory obligations and functions, then proposed and justified a
range of non-discrimination obligations that it considered should be imposed on
all SMP MSPs in order to address competition problems identified in section 7 of
the MVCT Consultation. ComReg proposed to require that all SMP MSPs:

(a) apply equivalent conditions, including in respect of MTRs or other charges,
in equivalent circumstances to other undertakings requesting or being
provided with access (including access to MVCT and associated facilities);
and

(b) ensure that access (including access to MVCT and associated facilities) and
information are provided to all other undertakings under the same conditions
and of the same quality as the SMP MSP provides to itself or to its
subsidiaries, affiliates or partners.

8.40 ComReg indicated that the non-discrimination obligations above were to apply
irrespective of whether or not a specific request for services or information has
been made by an undertaking to the relevant SMP MSP.

3% See sections 8 and 9 of the Final Decision Instrument.
39 Recital 17 of the Access Directive.

%7 Each of Vodafone, 02, Meteor and H3GI has, by virtue of their existing SMP designation, had a
range o f no n-discrimination obligations imposed upon them. Neither TMI no r L ycamobile has bee n
designated with SMP to date and, consequently have not had non-discrimination obligations imposed
upon them.
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ComReg also considered whether the non-discrimination obligations should be
applied specifically to self-supplied termination and MVCT supplied to other
undertakings, particularly in light of the competition problem of excessive pricing.
In the context of the specific circumstances of the Relevant MVCT Markets, it
was ComReg’'s preliminary view that this issue is more appropriately and
proportionately dealt with in the context of an appropriate price control obligation.
In particular, having regard to the need not to unduly fetter retail price
competition, where a price control obligation results in an elimination of the risk of
excessive pricing by ensuring MTRs are cost oriented, then the risks of
competition problems®*® arising as a consequence of MTR differences between
self-supplied termination and MVCT supplied to other undertakings, and the
impact of such MTR differences on downstream competition through differences
in on-net/off-net pricing, would appear to be minimised.

ComReg also considered whether non-discrimination obligations alone would be
sufficient to address the competition problems identified in section 7 of the MVCT
Consultation and this Decision and did not consider this to be the case. For
example, excessive pricing, constructive denial of access problems or poor
service quality issues could still remain in the presence of a non-discrimination
obligation.

ComReg considered that the imposition of the above non-discrimination
obligations to be both proportionate and justified having regard to the competition
problems identified. It was noted that all currently designated SMP MSPs have
some form of non-discrimination obligations imposed upon them, and ComReg
did not consider it to be objectively justified to adopt an alternate approach for
those MSPs it was proposed to designate for the first time with SMP, namely
Lycamobile and TMI.

ComReg asked the following question®® with respect to its preliminary
conclusions on the imposition of non-discrimination obligations on SMP MSPs.

Question 11. Do you agree with ComReg’s appro ach to impo sing non -
discrimination remedies? Are there ot her approa ches that
would address the i dentified competition problems? Please
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views

8.45

Of the six Respondentse xpressedvi ews on this question®, four
Respondents’ agreed (ALTO, Eircom Group, O2 and Vodafone) with ComReg’s

38 Such as m argin sq ueeze or predation and the impact in terms of restrictions or distortions of
downstream competition.

39 See question 11 on page 197 of the MVCT Consultation.
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approach to imposing non-discrimination remedies, while two R espondents
disagreed (H3GI and Lycamobile).

8.46 In the main, those Respondents that agreed simply noted ComReg’s proposed
approach. ALTO noted that ComReg’s approach to imposing non-discrimination
remedies aligned with international best practice. It also referred to paragraph
8.49*" of the MVCT Consultation which it interpreted as ComReg stating that a
cost-orientation obligation would apply to both on-net and off-net calls removing
the potential for non-discrimination.

8.47 HS3GI indicated that that it did not agree with ComReg’s approach to imposing
non-discrimination remedies “...as it relates to H3GI...”. It also referred to
paragraph 8.49 of the MVCT Consultation stating that it reserved its rights on this
matter pending the outcome of ComReg’s separate, but near parallel, Separate
Pricing Consultation.

8.48 Lycamobile raised concerns that under the non-discrimination obligations, the
MNO providing the hosting arrangements to the MVNO and the MVNO itself
would need to apply identical conditions (including MTR) to all other MSPs, and
this would adversely affect the ability of the MNO host network and the MVNO to
freely negotiate a national roaming agreement on commercial terms, and would
restrict the pricing options potentially available.

8.49 ComReg considers that Respondents’ views on Question 11 can be generally
categorised into the following themes (we do not elaborate on Respondents’
views under these themes as they are substantially captured above).

e The application of non-discrimination obligations to self-supply of MVCT; and
e Impact of non-discrimination obligations on MVNO hosting arrangements;
ComReqg’s Assessment of Respondents’ views

8.50 In paragraphs 8.45 to 8.49 above, ComReg has summarised Respondents’ views
concerning ComReg’s proposed approach regarding the imposition of non-
discrimination obligations. Prior to setting out its final position, ComReg considers
Respondents’ views according to the themes identified above

400 TMI did not address this question in its Submission but indicated that this should not be taken as
acceptance or agreement with ComReg’s assessment or preliminary conclusions.

401 1 paragrap h 8.49 ComReg stated that “ComReg has considered whether the non-discrimination
obligations should be applied specifically to self-supplied termination and MVCT supplied to other
undertakings, particularly in light of the competition problem of excessive pricing. In the context of
the specific circumstances of the Relevant MVCT Markets, it is ComReg’s view that this issue is more
appropriately and proportionately dealt with in the context of an appropriate price control obligation.
In particular, having regard to the need not to unduly fetter retail price competition, where a price
control obligation results in an elimination of the risk of excessive pricing by ensuring MTRs are cost
oriented, then the risks of competition problems arising as a consequence of MTR differences between
self-supplied termination and MVCT supplied to other undertakings, and the impact of such MTR
differences on downstream competition through differences in on-net/off-net pricing, would appear to
be minimised.”
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The application of non-discrimination obligations to self-supply of MVCT

8.51 We have noted ALTO’s views in paragraph 8.46 above, which seem to suggest
that it considered that ComReg was applying the non-discrimination obligation to
on-net (self-supplied) MVCT. This is not the case. In paragraph 8.49 ComReg
indicated that in the context of the specific circumstances of the Relevant MVCT
Markets, it was ComReg’'s view that this issue is more appropriately and
proportionately dealt with in the context of an appropriate price control obligation.
In particular, having regard to the need not to unduly fetter retail price
competition, where a price control obligation results in an elimination of the risk of
excessive pricing by ensuring MTRs are cost oriented, then the risks of
competition problems arising as a consequence of MTR differences between
self-supplied termination and MVCT supplied to other undertakings, and the
impact of such MTR differences on downstream competition through differences
in on-net/off-net pricing, would appear to be minimised. ComReg has set out its
approach regarding the detailed nature of cost-orientation obligations to be
applied in the Separate Pricing Decision and, having regard to this approach, it is
ComReg’s view that ex ante the non-discrimination obligations should apply to
on-net MVCT. However, ComReg may revisit this issue having regard to the
appropriate implementation of matters contained in the Separate Pricing
Decision.

8.52 ComReg also noted that, in paragraph 8.47 H3GI did not offer specific comments
on why it disagreed with ComReg’s approach to imposing non-discrimination
obligations but reserved its position with respect to paragraph 8.49 of the MVCT
Consultation. In the absence of an explanation of H3GI's position ComReg does
not comment further.

Impact of non-discrimination obligations on MVNO hosting arrangements

8.53 ComReg notes Lycamobile’s view in paragraph 8.48 that the non-discrimination
obligations would affect the ability of the MNO host network and the MVNO to
freely negotiate a national roaming agreement on commercial terms.

8.54 ComReg does not agree with Lycamobile’s’ views. As noted previously in this
Decision*?, MVNO hosting arrangements are not subject to regulation. ComReg
also noted that MVCT is separate to MVNO hosting arrangements but does rely
on services provided by the host network*?. One possibility whereby there could
be concerns would be as follows. If the same network inputs supplied by the host
MNO to the MVNO to support the commercial relationship are the same network
inputs used to support the MNO’s or MVNO'’s supply of MVCT, then to the extent
there are no objective differences between the MVNO hosting inputs and the
MCVT services then issues of potential price discrimination in the supply of
MVCT could arise if MVNO charges levied by the host network were to be lower

402 see paragraph 5.61 above.

403 If an MVNO did not have the hosting arrangement it would not have an ability to offer inbound calls
to its subscribers.
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than its (the host network’s) MTRs. For example, if a host MNO was charging
say, a commercial rate of 1 cent to the MVNO for the ‘terminating leg’ of the call,
and these network elements were the same (and represented the entirety of)
those network elements employed by the MNO in supplying MVCT to other
undertakings, it would be difficult to justify (absent cost differences and
differences in network elements used) MTRs being higher than 1 cent. However,
the converse is not true, i.e. MVNO hosting charges could be higher than MTRs
since such arrangements are not regulated and are subject to commercial
negotiation between the parties.

However, as noted in paragraphs 8.51 and 8.52 above, an appropriately
specified cost-orientation obligation with transparent MTRs should provide
regulatory certainty and prevent such a problem occurring.

ComReg’s Position

8.56

8.57

8.58

8.59

In paragraphs 8.38 to 8.55 above, ComReg has considered Respondents’ views
regarding its approach to imposing non-discrimination obligations in each
Relevant MVCT Market.

Having regard to the analysis set out in the MVCT Consultation**, the discussion
on competition problems in section 7 of this Decision and the consideration of
Respondents’ views above, ComReg intends to maintain its position with respect
to the imposition of non-discrimination obligations, with each SMP MSP having
the obligations below imposed upon them.

(a) arequirement to apply equivalent conditions, including in respect of MTRs or
other charges, in equivalent circumstances to other Service Providers
requesting or being provided with access (including access to MVCT and
associated facilities) or requesting or being provided with information in
relation to such access;

(b) a requirement to provide access (including access to MVCT and associated
facilities) and information to all other Service Providers under the same
conditions and of the same quality as the SMP Mobile Service Provider
provides to itself or to its subsidiaries, affiliates or partners.

The above obligations apply irrespective of whether or not a specific request for
services or information has been made by a Service Providers to the relevant
SMP Mobile Service Provider.

The above requirements are more properly described and prescribed in the Final
Decision Instrument** in Appendix | of this Decision, having regard to ComReg’s
position on Respondents’ views on other obligations elsewhere in this Decision.

404 See section 7, paragraphs 8.41 to 8.51 and section 9 of the MVCT Consultation.

405 See section 10 of the Final Decision Instrument.
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Imposition of Transparency Remedies
Position set out in the MVCT Consultation

8.60

8.61

In the MVCT Consultation*®, ComReg noted that Regulation 9 of the Access
Regulations provide that ComReg may, inter alia, specify obligations to ensure
transparency in relation to access or interconnection requiring an SMP
undertaking to make public specified information such as accounting information,
technical specifications, network characteristics, prices, and terms and conditions
for supply and use, including any conditions limiting access to or use of services
and applications where such conditions are permitted by law. It was also noted
that transparency obligations can be standalone but can also support other
obligations being imposed and, as evidenced from the above, usually relate to
requirements to make specified information publicly available

ComReg described existing SMP transparency obligations*’ and, having regard
to its statutory obligations and functions, then proposed and justified a range of
transparency obligations that it considered should be imposed on all SMP MSPs
in order to address competition problems identified in section 7 of the MVCT
Consultation. ComReg proposed to require that all SMP MSPs should be
required to:

(a) to make publicly available and keep updated on its website a Reference
Interconnect Offer (the “RIO”) which is the standard offer of contract for
access to MVCT and associated facilities.

(b) to ensure that the RIO is sufficiently unbundled in order that Service
providers availing of access are not required to pay for services or facilities
which are not necessary for the access requested.

(c) to make MTRs publicly available and publish such MTRs in an easily
accessible manner on its publicly available website. In so doing, it shall
publish a notice of its intention to amend its MTRs not less than 35 calendar
days in advance of the date on which any such amendment comes into
effect. Such notice shall at least include a statement of the existing MTRs, a
description of the proposed new MTRs and the date on which such new
MTRs are proposed to come into effect.

(d) to provide directly to undertakings with which it has entered into a contract in
respect of access to MVCT and access to associated facilities, written
notification of its intention to amend its MTRs. Such written notification is to
be provided not less than 35 calendar days in advance of the date on which
any such MTR amendment comes into effect. Such notice is also to at least

0% See paragraphs 8.52 to 8.64 of the MVCT Consultation.

47 Each of Vodafone, 02, Meteor and H3GI has, by virtue of their existing SMP designation, had a
range of transparency obligations imposed upon them (although H3GI's were more limited than those
which applied to the others). Neither TMI nor Lycamobile has been designated with SMP to date and,
consequently have not had non-discrimination obligations imposed upon them.
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include a statement of the existing MTRs, a description of the proposed new
MTRs and the date on which such new MTRs are proposed to come into
effect.

ComReg considered that the 35 calendar day timeframe for advance notification
of MTR changes above should achieve an appropriate balance between the need
for MSPs to be able to make changes speedily, while also recognising the
requirements for MVCT purchasers to factor such changes into retail and
wholesale pricing decisions  and any related billing system
changes/developments. In particular, ComReg noted that given many MVCT
purchasers do so via indirect interconnection through third party wholesale transit
or carriage arrangements*®, the wholesale billing systems of such third party’s
will require amendment to give effect to MTR changes. This may also involve
such third parties providing notification to their wholesale customers.

ComReg also proposed the removal of existing requirements on Meteor, O2 and
Vodafone to file a copy of all signed interconnection agreements with ComReg.

ComReg also considered whether transparency obligations alone would be
sufficient to address the competition problems identified in section 7 of the MVCT
Consultation and did not consider this to be the case. For example, excessive
pricing, discriminatory behaviour (on price or non-price grounds) or denial of
access problems would not be capable of being adequately addressed through
transparency obligations alone.

ComReg asked the following question*® with respect to its preliminary
conclusions on the imposition of transparency obligations on SMP MSPs.

Question 12. Doy ou agree with ComReg’s approacht o im posing
transparency remedi es? Are there other approac hes tha t
would address the i dentified competition problems? Please
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views

8.66

Of the six responses received*’, one Respondent is in complete agreeme nt
(ALTO) with ComReg’s approach to imposing transparency remedies, three
Respondents partially agreed (Eircom Group, O2 and Vodafone) while two
Respondents’ disagreed (H3GI and Lycamobile).

4% For example, Eircom through its SMP obligations to offer CPS, SB-WLR and transit services provides
MVCT purchasers with indirect access to MVCT services.

4% 5ee question 12 on page 200 of the MVCT Consultation.

419 TMI did not address this question in its Submission but indicated that this should not be taken as
acceptance or agreement with ComReg’s assessment or preliminary conclusions.
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8.67 ALTO welcomed the publication of a RIO as the basis for a standard interconnect
contract for access to MVCT and associated facilities.

8.68 All three Respondents that partially agreed either noted or questioned the
proposed 35 day notice period for MTR changes, given that normal commercial
practice is one month.

8.69 H3GI indicated that it does not agree with ComReg’'s approach to imposing
transparency remedies “...as it relates to H3Gl...” and referred to its response to
previous questions.

8.70 Lycamobile suggests that the publishing of a Reference Interconnect Offer or
MTRs on an operator’s public website is of no benefit to and is highly likely to
confuse the consumer. It considered the remedies (in particular the requirement
to ensure a RIO is sufficiently unbundled) to be inappropriate and
disproportionate for an MVNO, only serving to drive up costs which ultimately
must be borne by the consumer. In addition, Lycamobile commented that
ensuring the RIO is sufficiently “unbundled” is likewise an inappropriate obligation
for an MVNO and is disproportionate, only serving to drive up costs which
ultimately must be borne by the consumer. It also questioned the proposed 35
day notice period for MTR changes, suggesting 30 days was sufficient.

8.71 ComReg considers that Respondents’ views on Question 12 can be generally
categorised into the following themes (we do not elaborate on Respondents’
views under these themes as they are substantially captured above).

e 35 day advance notice period for changes to MTRs;

e the need for a RIO that is sufficiently unbundled; and

e publication of the RIO and MTRs on SMP MSP’s websites.
ComReqg’s Assessment of Respondents’ views

8.72 In paragraphs 8.66 to 8.71 above, ComReg has summarised Respondents’ views
concerning ComReg’s proposed approach regarding the imposition of
transparency obligations. Prior to setting out its final position, ComReg considers
Respondents’ views according to the themes identified above.

Publication of the RIO and MTRs on SMP MSP’s websites and the need for
a RIO that is sufficiently unbundled

8.73 In paragraph 8.70 above. We noted that Lycamobile had questioned the benefit
to consumers of publishing MTRs and a RIO on its website. ComReg would note
that such publication is primarily designed to be of direct benefit to MVCT
purchasers, although this allows such purchasers to, for example, have visibility
of wholesale changes which may affect their retail offers (such as prices for calls
to subscribers of MSPs) and is, therefore, of indirect benefit to consumers. MVCT
purchasers, by having direct visibility of terms and conditions of supply, including
prices, have regulatory certainty and it is also a means to ensure effective
operation of non-discrimination obligations.
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The reason why a sufficiently unbundled RIO is required is to ensure that MVCT
purchasers do not pay for services which are unnecessary for the services
requested (and to prevent undue tying or bundling of services) which can drive
up purchasers costs.

As noted in the MVCT Consultation***, ComReg does not consider the above
obligations to provide an undue or disproportionate burden on SMP MSPs, in
particular, they would, absent regulation, still require a contract for the supply of
MVCT. However, in recognition that certain SMP MSPs will have to develop a
RIO for the first time, ComReg has provided a 3 month implementation period
(from the effective date) for this obligation.

As note in paragraph 8.69 H3GI did not offer specific comments on why it
disagreed with ComReg’s approach to imposing transparency obligations but
referred to its response to precious questions. ComReg has addressed such
questions earlier in this Decision.

35 day advance notice period for changes to MTRsS

8.77

In paragraphs 8.68 to 8.70 above ComReg has noted Respondents’ views
regarding the 35 day advance notification period for changes to MTRs. The
rational and justification for this period was set out in the MVCT Consultation**
and summarised at paragraph 8.62 above, in particular, that those purchasing
(directly and indirectly) MVCT need to change wholesale and retail billing
systems, including notification by wholesale transit providers to their wholesale
customers. ComReg notes that many MSPs and Eircom Group (the largest
transit provider in the State) have indicated that 30 days is a sufficient notice
period. In view of this ComReg intends to reduce the 35 day notice period to 30
days across all affected transparency obligations.

ComReg’s Position

8.78

8.79

In paragraphs 8.72 to 8.77 above, ComReg has considered Respondents’ views
regarding its approach to imposing transparency obligations in each Relevant
MVCT Market.

Having regard to the analysis set out in the MVCT Consultation*?, the discussion
on competition problems in section 7 of this Decision and the consideration of
Respondents’ views above, save for the amendments highlighted in paragraph
8.77 above, ComReg intends to maintain its position with respect to the
imposition of transparency obligations, with each SMP MSP having the
obligations below imposed upon them:

“1 See paragraph 8.62 of the MVCT Consultation.
“2 See paragraph 8.60 of the MVCT Consultation.

413 See section 7, paragraphs 8.52 to 8.64 and section 9 of the MVCT Consultation.
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(a) to make publicly available and keep updated on its website a Reference
Interconnect Offer (the “RIO”) which is the standard offer of contract for
access to MVCT and associated facilities.

(b) to ensure that the RIO is sufficiently unbundled in order that Service
providers availing of access are not required to pay for services or facilities
which are not necessary for the access requested.

(c) to make MTRs publicly available and publish such MTRs in an easily
accessible manner on its publicly available website. In so doing, it shall
publish a notice of its intention to amend its MTRs not less than 30 calendar
days in advance of the date on which any such amendment comes into
effect. Such notice shall at least include a statement of the existing MTRs, a
description of the proposed new MTRs and the date on which such new
MTRs are proposed to come into effect.

(d) to provide directly to undertakings with which it has entered into a contract in
respect of access to MVCT and access to associated facilities, written
notification of its intention to amend its MTRs. Such written notification is to
be provided not less than 30 calendar days in advance of the date on which
any such MTR amendment comes into effect. Such notice is also to at least
include a statement of the existing MTRs, a description of the proposed new
MTRs and the date on which such new MTRs are proposed to come into
effect.

8.80 The above requirements are more properly described and prescribed in the Final
Decision Instrument** in Appendix | of this Decision, having regard to ComReg’s
position on Respondents’ views on other obligations elsewhere in this Decision.

Imposition of Price Control and Cost Accounting
Remedies

Position set out in the MVCT Consultation

8.81 In the MVCT Consultation** it was noted that Regulation 13 of the Access
Regulations provides that ComReg may, inter alia, impose on an operator
obligations relating to cost recovery and price controls. These include obligations
for cost orientation of prices and obligations concerning cost accounting systems,
for the provision of specific types of access or interconnection in situations where
a market analysis indicates that a lack of effective competition means that the
operator concerned may sustain prices at an excessively high level or may apply
a price squeeze to the detriment of end-users**.

14 See section 11 of the Final Decision Instrument.
“15 See paragraphs 8.64 to 8.89 of the MVCT Consultation.
“1® pursuant to Regulation 13(1) of the Access Regulations.
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8.82 In imposing any such obligations, it was also noted that ComReg is required to
take into account a number of factors including the investment made by the SMP
operator*’ and the need to ensure that any cost recovery mechanism or pricing
methodology that ComReg imposes serves to promote efficiency and sustainable
competition and maximise consumer benefits*®.

8.83 Based on the above, it was noted that the purpose of price control and cost
accounting obligations are to ensure that prices charged are not excessive (or
cause a margin squeeze) and promote efficiency and sustainable retail
competition while maximising consumer benefits.

8.84 ComReg described existing SMP price control and cost accounting obligations***
and, having regard to its statutory obligations and functions, then proposed and
justified a price control obligation that it considered should be imposed on all
SMP MSPs in order to address price-related competition problems identified in
section 7 of the MVCT Consultation. ComReg also proposed not to impose cost
accounting obligations and also set out the justification for this.

Price control obligations

8.85 ComReg considered that the imposition of price control obligations*, in particular
a cost-orientation obligation, was justified and proportionate having identified in
section 6 and 7 of the MVCT Consultation that SMP MSPs have the ability an
incentive to set their prices associated with access to MVCT and associated
facilities at an excessive level thereby impacting upon downstream competition to
the detriment of consumers. ComReg noted that it intended to carry out a
separate, but near parallel, consultation on the detailed nature and
implementation of the specific nature of the proposed price control obligation of
cost orientation (subsequently in the Separate Pricing Consultation). ComReg
also noted that, in accordance with Regulation 13(4) of the Access Regulations,
in the presence of the proposed obligation of cost orientation, the burden of proof
that charges (including MTRs) are derived from costs, including a reasonable
rate of return on investment would rest with the MSP concerned.

Cost accounting obligations

8.86 Insofar as cost accounting obligations are concerned*!, ComReg noted in the
MVCT Consultation that, if specific price control obligations were to be

“7 pursuant to Regulation 13(2) of the Access Regulations.

“18 pyrsuant to Regulation 13(3) of the Access Regulations.

4% Fach of Vodafone, 02, Meteor and H3GI has, by virtue of their existing SMP d esignation, been
subject to a price control obligation of cost orientation to d ate. Only Vodafone and O 2 have been
subject to a cost accounting obligation. However, having regard to the voluntary glide path approach
to reducing MTRs that has been in place to d ate, this o bligation has not been s pecified in detail.
Neither TMI nor Lycamo bile have been subject to a price control or cost accounting obligation given
the absence of any SMP designation upon them to date.

420 See paragraphs 8.75 to 8.81 of the MVCT Consultation.
421 See paragraphs 8.82 to 8.89 of the MVCT Consultation
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meaningful, it may be necessary to have a clear and comprehensive
understanding of the costs associated with an SMP MSP’s provision of MVCT.
Having regard to the detailed nature of the price control obligation that is
ultimately specified in the Separate Pricing Consultation, to support the
effectiveness of such obligations, ComReg did not, at that time, consider it
necessary and justified to impose a cost accounting obligation, again noting that
ultimately, the burden of proof that charges (including MTRs) are derived from
costs, including a reasonable rate of return on investment would rest with the
MSP concerned.

8.87 ComReg asked the following question*” with respect to its preliminary
conclusions on the imposition of price control and cost accounting obligations on
SMP MSPs.

Question 13. Do you agree with ComReg’s approach on price control and
cost accounting remedies? Are there other approaches that
would address the i dentified competition problems? Please
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer,
along with all rel evant factual evidence supp orting your
views.

Respondents’ Views

8.88 ComReg sets out Respondents’ views on its proposed approach to price control
and cost accounting obligations below.

Price control obligations

8.89 Of the five r esponses*” received in relation to the proposed price control
obligations, three Respondents expressed support in principle for ComReg’s
approach (ALTO, Meteor and 0O2), while two Respo ndents disagreed
(Lycamobile and H3GI) with ComReg’s approach.

8.90 ALTO agreed in principle with ComReg’s approach, noting that it aligned with the
advice of the European Commission and that it should remove the potential for
on-net versus off-net price discrimination.

8.91 Meteor noted its belief that “...there is a clearly justified need for MTRs to be set
at truly cost oriented levels.” Indicating that it intended to respond on the detailed
nature of the cost-orientation obligation in its response to the Separate pricing
Consultation.

422 5ee question 13 on page 204 of the MVCT Consultation.

422 TMI did not express any vi ews in response to the price control asp ects of Q uestion 13 above,
however, there were general co mments els ewhere in its Submission suggesting it considered p rice
control was not ap propriate and, even if it were, it should be afforded a glide path. Vodafone did not
comment s pecifically on the proposed c ost o rientation o bligation but in dicated that it intended to
respond on this remedy in its response to the Separate Pricing Consultation.
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8.92 02 also agreed in principle with ComReg’s approach but noted that the existing
arrangement of voluntary reductions have been effective in terms of the cost of
implementation of the existing price control obligations. O2 also reserved its
rights in relation to the detailed nature of the cost-orientation obligation having
regard to the matters under consultation in the Separate pricing Consultation.

8.93 HS3GI indicated that it does not agree with ComReg’s approach to imposing
transparency remedies “...as it relates to H3Gl...” and referred to its response to
previous questions.

8.94 Lycamobile stated that it did not agree with ComReg’s approach to imposing a
price control remedy of cost orientation and indicated that “....any cost orientation
remedy or obligation that will require substantial investment in cost accounting
systems or financial experts would not be proportionate due to the nature and
scale of the operations of MVNOs.”

Cost Accounting Obligations

8.95 Of the three respon ses received* in relation to ComReg’s approach on cost
accounting obligations, all three Respondents’ agreed (H3GlI, Lycamobile and
Vodafone) with ComReg’s preliminary view that a cost accounting obligation was
unnecessary, having regard to the outcome of the Separate Pricing Consultation.

8.96 The above Respondents’ did not elaborate further on their views on this matter.

8.97 ComReg considers that Respondents’ views on Question 13 can be generally
categorised into the following themes all of which concern the price control
obligation (we do not elaborate on Respondents’ views under these themes as
they are substantially captured above).

e The justification for and proportionality of a price control obligation of cost-
orientation.

e The requirement for a cost accounting obligation

ComReg’s Assessment of Respondents’ views

8.98 In paragraphs 8.89 to 8.96 above, ComReg has summarised Respondents’ views
concerning ComReg’s proposed approach regarding the imposition of a price
control obligation of cost-orientation and the non-imposition of a cost accounting
obligation. Prior to setting out its final position, ComReg considers Respondents’
views according to the themes identified above.

The justification for and proportionality of a price control obligation of cost-
orientation

8.99 As noted in paragraphs 8.93 and 8.94 above, both H3GI and Lycamobile did not
agree with ComReg’s proposal to impose a cost-orientation obligation. We also

424 ALTO, Eircom Group, 02, TMI and Vodafone did not express views in relation to the cost accounting
aspects of Question 13 above.
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noted** that TMI did not express any views in response to the price control
aspects of Question 13 above, however, there were general comments
elsewhere in its Submission suggesting it considered price control was not
appropriate and, even if it were, it should be afforded a glide path.

8.100 The justification for price control obligations was set out in the MVCT
Consultation and had regard to the competition problems identified in section 7
(competition problems) and the analysis of MSPs pricing behaviour in section 6
(dealing with SMP). ComReg has further updated its analysis on these matters in
section 6 and 7 of this Decision and, for the reasons set out therein, and in the
MVCT Consultation ComReg maintains its view that SMP MSPs have the ability
and incentive to engage in excessive pricing behaviours to the detriment of
downstream competition and consumers.

8.101 In Table 1 to Table 6 of this Decision**® and previously in the MVCT
Consultation*”” ComReg has set out its views on the ability of MSPs to set their
MTRs independently of their competitors, customers and consumers. We noted
that both TMI and Lycamobile, both of who have not been subject to regulation to
date have set their MTRs substantially and appreciably above those of other
regulated SMP MSPs to date. In this regard, since the MVCT Consultation, the
gap between Lycamobile’s MTRs and other MSPs’ MTRs has widened further
and, as noted in Table 6, now range from 13% to 275% above other MSPs
MTRs*®. As noted in Table 5 above, TMI's MTRs have been and remain
substantially above the MTRs of other currently regulated MSPs, with this
differential*® now currently ranging from 63% (above H3GI) to 232% (above
Meteor, O2 and Vodafone)*.

8.102 Insofar as H3GIl's comments are concerned, given it did not offer specific
comments on why it disagreed with ComReg’s approach other than to refer to its
response to precious questions, ComReg would refer H3GI to its response on
such matters earlier in this Decision.

8.103 With respect to Lycamobile’s comments that the detailed nature of the cost
orientation obligation could be disproportionate for MVNOs having regard to the
substantial investment in cost accounting systems or financial expects that may
be required, ComReg would note that such matters are more appropriately
considered in the context of the detailed specification of the cost-orientation
obligation. However, in this Decision ComReg does not intend (see paragraph

% See footnote 423 above.

426 See pages 98 to 100 of this Decision

427 See paragraphs 6.19 to 6.33 of the MVCT Consultation.

428 See detailed discussion at paragraph 6.91 of this Decision.
42 See detailed discussion at paragraph 6.68 of this Decision.

430 Over the entire period from 2007 to date (November 2012), between TMI’s weighted average MTRs
were, on average (being the average of the differences calculated at each half yearly period) between
29.2% to 121.7% above the weighted average MTRs of other regulated MSPs ranged.
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8.112 below) to impose cost accounting obligations on SMP MSPs. ComReg
would also note that, to the extent that the burden of proof in demonstrating that
MTRs and prices are cost-oriented would rest with the MSP concerned, given the
nature of MVNO operations, they do not have a mobile network and, therefore,
ComReg considers that any accounting systems burden that may arise as a
consequence of an MVNO seeking to demonstrate its MTRs and charges are
cost-orientated should not be disproportionately onerous.

8.104 While TMI did not comment on Question 13 concerning price control obligations,
it did comment on such matters elsewhere in its Submission, particularly, for
example:

e suggesting that there was no such competition problem of TMI engaging in
excessive pricing given, in its view, it did not have the ability to set its MTRs
independently of its competitors;**

e stating that the imposition of a price control obligation on TMI would be
unreasonable, unnecessary and inappropriate*¥;

e stating that more time is needed for TMI to adjust to the imposition of price
control obligations and that other options such as a gradual glidepath should
be considered, particularly by reference approaches taken by NRAs
elsewhere in the EU.**

e suggesting that ComReg’s approach to price control was discriminatory vis-a-
vis other MSPs in the Irish market;

8.105 With respect to the above points, ComReg considers that its analysis in the
MVCT Consultation** and this Decision clearly shows that TMI has the ability and
incentive to engage in excessive pricing behaviour with respect to its supply of
MVCT (see, for example, paragraph 8.101 above and section 7). TMI's MTRs
have been and remain substantially above those of all other Regulated SMP
MSPs and, in section 7 ComReg has determined that TMI (and other SMP
MSPs) has the ability and incentive to engage in excessive pricing behaviour. In
the Regulatory Impact Assessment in section 9 of this Decision, ComReg has
also considered the impact of price control obligations on individual SMP MSPs,
competition and consumers.

8.106 Given the risk of price-related identified competition problems deriving from an
SMP position in the Relevant MVCT Markets, ComReg considers that each SMP
MSP should be subject to a cost-orientation obligation with respect to access to
MVCT and associated facilities. A consistent approach to price control in the form
of cost orientation for SMP MSPs, all of which provide national coverage, will

! see paragraph 20(e) and 21 of TMI's Submission.
432 See paragraph 2.3, 5 of TMI’s Submission.
433 See paragraph 12, 25, 26, 28a, 28b and 28g of TMI’s Submission.
43 See section 6 and 7 of the MVCT Consultation.
176 ComReg 12/124



8.107

8.108

8.109

8.110

Market Analysis: Mobile Voice Call Termination

ensure efficient price and investment signals are provided to all market players
and, in ComReg’s view, does not represent an undue burden in light of the
identified problem of excessive pricing and its detrimental impact on retail
competition and consumers.

ComReg also considers that imposing a cost-orientation obligation on all SMP
MSPs provides regulatory certainty to each party, as well as to buyers of MVCT
who purchase this service from several MSPs. In doing so, it will minimise the
scope for disputes/investigations and potentially inefficient case-by-case
regulation through dispute resolution or other activities. A consistent and
harmonised approach will also promote the provision of pan European services
(given Service Providers in other EU jurisdictions also purchase MVCT from Irish
MSPs) and minimise the regulatory burden on MSPs, the significant majority of
which have operations in other European countries. It should also promote the
internal market by removing or minimising distortions that may arise as a
consequence of the different regulatory treatment by NRAs of MSPs found to
have SMP in other EU jurisdictions.

A cost-orientation obligation, once specified in detail, will also reduce the
magnitude of the effects of any undue on-net/off-net price discrimination through
excessive MTRs, while at the same time continuing to allow retail pricing
flexibility.

As previously noted in the MVCT Consultation and this Decision, this Decision
solely concerns the imposition of cost-orientation price control, with the detailed
specification of this being the subject of the Separate Pricing Consultation (and
now the Separate Pricing Decision). ComReg has not, therefore, made any
decision in this paper concerning the appropriateness timing of particular forms of
cost-orientation, including glide paths and the timeframes within which they are to
apply.

Finally, ComReg would note that the imposition of cost-orientation obligations on
MSPs found to have SMP by NRAs in other jurisdictions is now largely the
accepted common practice amongst NRAs and as approved by the European
Commission (including in the case of Ireland). In paragraph 6.62 we also noted
the situation with respect to the regulation of MTRs in Spain whereby SMP
MVNOs there have been required to set their MTRs at the same level of their
host network. ComReg also notes that Tesco Mobile (TM) UK (which is also an
MVNO) has not been found to operate within a UK mobile termination market and
has not been designated with SMP or had price control obligations upon it. As
ComReg understands it, this is due to the nature of the contractual relationship
TMUK has with its host MNO (Telefonica UK), such that TMUK does not have the
ability to set or charge an MTR. In this regard, where an inbound call goes to a
TMUK subscriber, it is terminated by Telefonica UK who itself sets and collects
its MTR, i.e. the MNO provides MVCT and collects the termination rate. TMUK,
therefore, appears to operate its retail business in the UK in the presence of this
commercial relationship with it host MNO. In contrast, as noted in section 5, TMI
does have the ability to set its own MTR.
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8.111 ComReg would also note that the European Commission Comments have
accepted ComReg’s approach to symmetric regulation (insofar as it relates to this
Decision) of SMP MSPs in the Irish Relevant MVCT Markets, having regard to
the detailed analysis and justifications provided in the MVCT Consultation and
subsequently notified to the European Commission in accordance wit Article 7 of
the Framework Directive.

The requirement for a cost accounting obligation

8.112 As there was universal agreement amongst those that expressed views on
ComReg’s proposed approach to cost accounting, there are, therefore, no
comments for ComReg to address on this subject. ComReg, therefore intents to
maintain its position as set out in the MVCT Consultation.

8.113 However, while not commenting on this question, ComReg notes that TMI in its
Submission states* that:

“...there is a fleeting reference in para. 2.20 to “other potential
obligations” being considered but they were dismissed without the likes
of TMI having the opportunity to comment on them.”

8.114 This is a reference to the executive summary of the MVCT Consultation and
ComReg would note that cost accounting obligations (and accounting separation
obligations) are an example of other potential obligations considered but ruled
out by ComReg.

ComReg’s Position

8.115 In paragraphs 8.98 to 8.114 above, ComReg has considered Respondents’ views
regarding its approach to imposing price control and cost accounting obligations
in each Relevant MVCT Market.

8.116 Having regard to the analysis set out in the MVCT Consultation** , the discussion
on competition problems in section 7 of this Decision and the consideration of
Respondents’ views above, ComReg intends to maintain its position with respect
to the imposition of price control obligations (and non-imposition of cost
accounting obligations), with each SMP MSP having the obligations below
imposed upon them:

(a) Each SMP MSP shall be subject to a cost orientation obligation as regards
MTRs and prices charged by that SMP MSP to any other undertaking for
access to or use of those products, services or facilities referred to in the
access obligations.

8.117 The above requirements are more properly described and prescribed in the Final
Decision Instrument® in Appendix | of this Decision, having regard to ComReg’s

435 See paragraph 29(d) of the TMI Submission.
438 See section 7, paragraphs 8.65 to 8.89 and section 9 of the MVCT Consultation.
43" See section 12 of the Final Decision Instrument.
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position regarding Respondents’ views on other obligations elsewhere in this
Decision and ComReg’s relevant statutory objectives as set out in section 12 of
the Communications Regulation Acts 2002 to 2011,Regulation 16 of the
Framework Regulations and in Regulation 6 of the Access Regulations ,
Regulation 8(6) of the Access Regulations, Regulation 12 of the Access
Regulations and Regulation 13 of the Access Regulations*®.

Imposition of Accounting Separation Remedies

Position set out in the MVCT Consultation

8.118 In the MVCT Consultation*?, ComReg noted that, in accordance with Regulation
11 of the Access Regulations, ComReg can, inter alia, require an operator which
is vertically integrated to make transparent its wholesale prices and its internal
transfer prices, among other things, to ensure compliance with any non-
discrimination obligation imposed or, where necessary, to prevent unfair cross-
subsidy. It was also noted that an accounting separation obligation can also
reinforce cost accounting and transparency obligations as it can help to ensure
that costs are neither over nor under recovered and help disclose such possible
competition problems by making visible the wholesale prices and internal transfer
prices of an SMP operator’s services.

8.119 ComReg described existing SMP accounting separation obligations*° and,
having regard to its statutory obligations and functions, then proposed and
justified reasons why it considered it unnecessary to impose an accounting
separation on any SMP MSPs. In particular, having regard to the implementation
of an appropriately specified cost-orientation obligation (through the Separate
Pricing Consultation), ComReg considered that it would be burdensome and
costly for SMP MSPs to comply with an accounting separation obligation and,
therefore, be disproportionate.

8.120 ComReg indicated that the matter will be kept under review having regard to the
specification and implementation of the detailed price control.

438 pyrsuant to section 12 of the Communications Regulation Acts 20 02 to 2011, ComReg’s relevant
objectives in relation to the provision of electronic communications networks and services are : (i) to
promote competition, (ii) to contribute to the development of the internal market, and (iii) to promote
the interests of users within the Community. ComReg is also mindful to ensure a consistent regulatory
approach a nd to ensure no d iscrimination in t he t reatment o f u ndertakings providing e lectronic
communications ne tworks and services, pursuant to Regulation 16 of the Framework Regulations.
ComReg also took account, in acting in the pursuit of its objectives as set out in Section 12 of the Act
and Regulation 16 of the Framework Regul ations, the importance of promoting efficiency, sustaining
competition, promoting efficient investment and innovation whilst giving the maximum benefit to end-
users, as more particularly set out at Regulation 6 of the Access Regulations.

439 See paragraphs 8.90 to 8.96 of the MVCT Consultation.

449 Only Vodafone and 02 have had accounting separation obligations imposed upon them in relation
to accounting separation. Such obligations were only specified in principle, with detailed requirements
never having been u Itimately sp ecified. Ne ither M eteor nor H3GI we re subjec t to acco unting
separation obligations, largely on grounds of proportionality.
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8.121 ComReg asked the following question** with respect to its preliminary view that
an accounting separation obligation did not need to be imposed SMP MSPs at
this time.

Question 14. Do you a gree with ComReg’s approa ch notto impose
accounting separation remedies at this time? Are there other
approaches that would address the i dentified competi tion
problems? Please explain the reasons fory our ans wer,
clearly indicating the relevant paragrap h numbers to which
your comm ents refer,al ong with all rel evant factual
evidence supporting your views.

Respondents’ Views

8.122 Of the six respons es received *? on this question, all Resp ondents were in
agreement (ALTO, H3GI, Lycamobile, Eircom Group, O2 and Vodafone) with
ComReg'’s approach and, in most cases did not offer further views.

8.123 Lycamobile agreed, noting that any accounting separation obligation will require
substantial investment in cost accounting systems and, due to the nature and
scale of the operations of MVNOSs, the obligation would not be proportionate.

8.124 Eircom Group’s agreed, noting that the application of such obligations can
impose high administrative costs on MSPs that would likely outweigh any
resulting benefits and considered that a Bottom-Up (BU) cost model for
determining MTRs can be achieved without the complexity of accounting
separation.

8.125 Vodafone agreed that subject to the implementation of any appropriate price
control, there is no current requirement to introduce an accounting separation
remedy.

ComReg’s Assessment of Respondents’ Views

8.126 Given Respondents’ were universally in agreement with ComReg’s preliminary
views and, in so responding, did not raise any material issues, ComReg intends
to maintain its position as set out in the MVCT Consultation. While ComReg
notes Eircom Group’s comments regarding the inappropriateness of accounting
separation obligations in the presence of BU models, such matters will need to
be determined on a case-by-case basis.

ComReg’s Position

8.127 In paragraphs 8.22 to 8.25 above, ComReg has considered Respondents’ views
regarding its approach not to impose accounting separation obligations in each

441

See question 14 on page 206 of the MVCT Consultation.

42 TMI did not address this question in its Submission but indicated that this should not be taken as

acceptance or agreement with ComReg’s assessment or preliminary conclusions.
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Relevant MVCT Market. ComReg’s position is that accounting separation
obligations are not warranted at this time.
Overall Conclusions on Remedies in the Relevant MVCT
Markets

Position set out in the MVCT Consultation

8.128 Having regard to the competition problems identified in section 7 and the
discussion in paragraphs 8.1 to 8.95 of the MVCT Consultation ComReg
proposed to impose a range of access, non-discrimination, transparency and
price control remedies on all SMP MSPs.

8.129 ComReg set out these remedies in the form of a Draft Decision Instrument which
was attached at Appendix D of the MVCT Consultation and invited interested
parties to comment on it. In so doing, ComReg asked the following questions**
with respect to its Draft Decision Instrument.

Question 15. Do responden ts agree  with ComReg’sd raft Decision
Instrument set out in Appendix H? Do respondent s agre e
with ComReg’s Definiti ons and Interpre tations as set out
above in Partlof the draft Decision Instrument ? Pl ease
explain the reasons for y our answer, clearly i ndicating the
relevant paragraph numbers to which your comments refer.

Respondents’ Views

8.130 ComReg asked two identical questions on the Draft Decision Instrument (see
footnote 443 below) and in this section we set out Respondents’ views on these
guestions.

8.131 Of the seven responses received to this question, four Respondents agreed
(ALTO, 02, Meteor and Vodafone) with the Draft Decision Instrument, albeit
subject to previous comments on the other questions asked in relation to
remedies. Three Respondents did not agree (H3GlI, Lycamobile and TMI), also
on the basis of previous comments.

ComReg’s Assessment of Respondents’ Views

8.132 ComReg has already addressed Respondents’ views with respect to questions
10 to 14 above dealing with remedies and, as and where appropriate has
amended the Draft Decision Instrument in light of this.

ComReg’s Position

8.133 The regulatory obligations to be imposed in light of ComReg’s position set out in
this Section 8 are more properly described and prescribed in the Final Decision
Instrument** in Appendix | of this Decision. The impact of these obligations on

443 See question 15 and question 17 on page 206 and 246 respectively of the MVCT Consultation.

44 See sections 8 to 12 of the Final Decision Instrument.
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SMP MSPs, other Service Providers and competition is further considered in
section 9 of this Decision.
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9 Regulatory Impact Assessment

Position set out in the MVCT Consultation
Overview

9.1

9.2

In section 9 of the MVCT Consultation, ComReg set out its preliminary
Regulatory Impact Assessment (RIA). In so doing, ComReg noted that the
purpose of a RIA is to establish whether regulation is actually necessary, to
identify any possible negative effects which might result from imposing a
regulatory obligation and to consider any alternatives. ComReg set out its
approach to conducting the RIA and then conducted its RIA having regard to its
proposed approach to imposing (or not) regulatory remedies in section 8 of the
MVCT Consultation, along with a consideration of other options.

It was noted that the RIA, in conjunction with the rest of the analysis and
discussion set out elsewhere in the MVCT Consultation represented a RIA which
set out its preliminary assessment of the potential impact of the imposition of the
proposed regulatory obligations in the Relevant MVCT Markets. The RIA was set
out under the headings below.

The principles adopted by ComReq in selecting remedies*

9.3

The MVCT Consultation referred to the legislative basis upon which ComReg
must consider the imposition of Remedies, including under Regulation 8(6) of the
Access Regulations and Section 12(1)(a) of the Communications Regulations
Acts 2002 to 2011.

Description of the policy issue at hand and identified the objectives*

9.4

9.5

The MVCT Consultation referred to the foregoing analysis which set out
ComReg'’s preliminary view that each of the Relevant MVCT Markets was not
effectively competitive and that each of the MSP operating in them should be
designated as having SMP. It was noted that ComReg was required to impose on
an operator with SMP, such of the obligations (remedies) identified below.

(a) Access;

(b) Transparency;

(c) Non-Discrimination;

(d) Price Control and Cost Accounting; and
(e) Accounting Separation.

It was noted that ComReg’s objectives are to enhance the development of
effective competition in downstream markets within which MSPs and FSPs,

445 See paragraphs 3.11 and 9.12 of the MVCT Consultation.
4% See paragraphs 9.13 to 9.19.
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which rely on the upstream MVCT input, operate. In so doing, having regard to
the competition problems identified in the MVCT Consultation, ComReg indicated
it was seeking to prevent restrictions or distortions in competition amongst
Service Providers, thereby promoting the development of effective competition, to
the ultimate benefit of consumers. It was also noted that ComReg is also seeking
to provide regulatory certainty/predictability to all Service Providers through the
development of an effective and efficient forward looking regulatory regime that
serves to promote competition amongst MSPs and, to a certain extent, between
MSPs and FSPs. These objectives were also considered to further the
development of the internal market given Service Providers operate in other
European jurisdictions and given MVCT is also an input to calls originating
abroad but destined for Irish mobile subscribers.

In pursuing these objectives, ComReg thereby aimed to influence the behaviour
of SMP MSPs in order to mitigate the potential harmful effects that can arise as a
consequence of the exercise of SMP. In this regard, ComReg considered that the
regulatory measures that it proposed in section 8 of the MVCT Consultation, and
further considered in the RIA, should address in a proportionate way the relevant
competition problems and the consequential impacts on competition and
consumers.

ComReg then went on to identify and consider the regulatory options open to it.

Identify and describe the potential requlatory obligations*’

9.8

9.9

9.10

In the MVCT Consultation, ComReg recognised that regulatory measures should
be kept to the minimum necessary to address the identified market failure in an
effective, efficient and proportionate manner. A range of potential incremental
regulatory options were available to ComReg to address the competition
problems in the Relevant MVCT Markets and the question of regulatory
forbearance and the incremental imposition of one or more of the obligations
identified in paragraph 9.4 above were considered.

ComReg set out its preliminary view as to why regulatory forbearance was not
appropriate and then, following an incremental assessment (starting from the
lightest of remedies to the most intrusive) of the appropriateness of other
individual remedies, considered that transparency, non-discrimination, access
and price control remedies, were appropriate. ComReg'’s preliminary views were
that cost accounting and accounting separation obligations were not appropriate.

ComReg went on to then determine the impact of its proposed regulatory
approach on stakeholders.

47 See paragraphs 9.20 to 9.38.
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Determine the Impact on Stakeholders*:

9.11 In determining the impact on stakeholders ComReg grouped its proposed
remedies into three options, namely:

(a) Option A: Impose  Transparency, Non-discrimination and  Access
obligations.

(b) Option B: Impose Transparency, Non-discrimination, Access and Price
Control obligations**.

(c) Option C: Impose a full suite of obligations including Cost Accounting and
Accounting Separation obligations.

9.12 In assessing each of the options, ComReg considered the impact on SMP MSPs,
other Service Providers and consumers, before then going on to consider the
impact on competition.

Determine the Impact on Competition*®

9.13 ComReg’s preliminary view in the MVCT Consultation was that, absent
regulation, there is the potential and incentive for an SMP operator in its Relevant
MVCT Market to engage in exploitative and exclusionary behaviours which would
impact on competition and consumers. Having regard to its then analysis of
competition problems, the impact of these on competition and consumers ** and
its statutory objectives the imposition of appropriate ex ante remedies to address
such competition problems were considered justified.

9.14 It was noted that each of the specific remedies proposed was designed to
promote the development of effective competition. This was considered so, given
remedies were to be applied consistently across all MSPs, address the identified
impacts of competition problems associated with MSPs having SMP in the
Relevant MVCT Markets and, ultimately would be to the benefit of Service
Providers by allowing them to compete fairly at the retail level, to the benefit of
consumers

Assess the likely impacts and choose the best option*?

9.15 Having considered its obligations under Regulation 8(6) of the Access
Regulations and Section 12(1)(a) of the Communications Regulations Acts 2002
to 2011 and, having considered the impacts on stakeholders and competition,

448 See paragraphs 9.39 to 9.40 of the MVCT Consultation.

4?1 n c onsidering P rice C ontrol, t he impact on s takeholders o fa cost orientation obligation is
considered. As noted previously, the detailed s pecification of the cost orientation was considered in
the S eparate Pr icing Consul tation, wi thin wh ich t he regul atory i mpact on SMP MS Ps and ot her
stakeholders will be further considered.

40 See paragraphs 9.41 to 9.42 of the MVCT Consultation.
51 See section 7 of the MVCT Consultation.
42 See paragraphs 9.43 to 9.48 of the MVCT Consultation.
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including the impact on the development of competition within the internal
market, it was ComReg’s preliminary view that Option B represented the most
justified, reasonable and proportionate of the approaches to regulation within the
Relevant MVCT Markets. i.e., impose Transparency, Non-discrimination, Access
and Price Control obligations.

ComReg noted that overall, the regulatory obligations chosen do not unduly
discriminate against any one particular MSP in that they are imposed
symmetrically and this should provide regulatory certainty and ensure fairer and
more balanced retail competition amongst MSPs and Service Providers
purchasing MVCT.

ComReg asked the following question*® with respect to its preliminary
conclusions on the Regulatory Impact Assessment.

Question 16. Do you agree with ComReg’s preliminary conclusions on the
Regulatory Impact Assessment? Please explain the reasons
for your a nswer, cl early i ndicating t he rel evant p aragraph
numbers to which y our comm ents refer, along wi th all
relevant factual evidence supporting your position.

Respondents’ Views

9.18

9.19
9.20

9.21

Six Respondent s expressed views on ComReg's RIA. In general, three
Respondents bro adly agreed (ALTO, Meteor and Vodafone) with ComReg’s
RIA, while three Respondents disagreed (H3GlI, Lycamobile and TMI).

ALTO indicated that the RIA was “...clear and logical...”.

Eircom Group, whilst not disagreeing with the conclusions reached in the RIA,
considered that the approach to the RIA in general was wrong given it was a
qualitative discussion and lacked a quantified assessment of the efficiency or
cost of ComReg'’s proposals.

Vodafone agreed that, of the three options considered by ComReg in the RIA,
option B represented the most reasonable, balanced and proportionate
approach. However, while agreeing that a cost orientation obligation is
appropriate for all designated MSPs, Vodafone did not agree that a move to pure
LRIC pricing is either proportionate or justified and expressed views to justify its
position. Vodafone suggest that the driver for a move from the current form of
regulation (i.e. voluntary glidepaths tending towards a removal of asymmetries) is
clearly the 2009 Termination Rates Recommendation. In Vodafone’s opinion, this
cannot and does not negate, or detract from, ComReg’s obligation to exercise its
regulatory functions in respect of the setting of price controls in pursuit of the
obligations laid down in the Community Regulatory Framework (CRF). In light of
the fact that the obligations imposed on ComReg by the CRF ultimately take
precedence over non-binding guidance from the Commission about the adoption

453 See question 16on page 219 of the MVCT Consultation.
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of a particular cost methodology, in Vodafone’s view, ComReg must be satisfied
that its proposed course of action in relation to the imposition of remedies is
compatible with these primary duties.

9.22 H3GI disagreed with the RIA as it related to H3GI “...for the reasons set out
above...” in essence referring to its responses to previous questions.

9.23 Lycamobile did not agree with the RIA, referring to its response to previous
questions®. It suggested that ComReg had underestimated the impact on
consumers and the impact on SMP MSPs, reiterating previous comments*® that it
offers a pre-paid SIM only retail proposition and that its typical customer seeks to
make outbound international calls and messages and that reductions in its MTRS,
without a corresponding reduction on non-EU MTRs would lead to a
corresponding increase in the retail tariff. According to Lycamobile, the combined
effect of imposing transparency obligations, access obligations (in the manner
proposed), non-discrimination obligations (in the manner proposed) and price
control (the details to be later defined) are such that, in Lycamobile’s opinion,
new entrants will not enter into the Irish market.

9.24 In its response, TMI indicates that it does not agree with ComReqg’s preliminary
conclusions in the RIA and refers to its response on previous questions*®, much
of which related to issues concerning the definition of the Relevant MVCT
Markets, ComReg’'s assessment of competition within them and the proposed
SMP designations. TMI’s overall view is that regulation of its operations, including
the proportionality of the regulation of its MTRs, would be damaging to
competition and to consumers, as well as to TMI’s position in the retail market. It
notes, for example, that:

“...large incumbent MNOs have scale advantages particularly with on-
net pricing which can make it more difficult for smaller MVNOSs, such as
TMI to compete via lower prices. Larger incumbents are not as
concerned with MTR as smaller MVNOs because the MNOs can net off
the MTR payments against each other to a greater extent.”’

“A finding of SMP was not contemplated by TMI [m nor
was the proposed imposition of price control within the radically short

timeframe contemplated.”*®

454 | ycamobile referred to its response to questions 1 to 14 in the MVCT Consultation.

%% ge e, for example, Lyc amobile’s response to Question 2 ( paragraph 4.19 a bove), Question 3
(paragraph 4.34 above), Question 4 (paragraphs 4.105), Question 6 (p aragraph 5.81 above) and
Question 7 (paragraph 5.49 above).

%% See sections E, F, G and H of the TMI Submission which related to TMI’s response, either partially
or entirely, Questions 4 to 9 in the MVCT Consultation.

%7 See paragraph 24 of TMI's Submission.
458 See paragraph 25 of TMI’s Submission.
187 ComReg 12/124



9.25

9.26

Market Analysis: Mobile Voice Call Termination

Respondents’ views highlighted above can be generally categorised into the
following themes.

e Impact on SMP MSPs, Consumers and Competition;
¢ Insufficient quantitative analysis in the RIA;
e Other matters

As Respondents’ views are substantively explained above, ComReg does not
further summarise the views expressed. ComReg now goes on to consider
Respondents’ views according to the above themes.

ComReg’s Assessment or Respondents’ Views

9.27

9.28

In paragraphs 9.18 to 9.26 above, ComReg has summarised the key issues
raised by Respondents concerning ComReg’s RIA. Prior to setting out its final
position, ComReg considers Respondents’ views according to the themes
identified in paragraph 9.25 above.

Pursuant to section 12 of the Communications Regulation Acts 2002 to 2011,
ComReg’s relevant objectives in relation to the provision of electronic
communications networks and services are: (i) to promote competition, (ii) to
contribute to the development of the internal market, and (iii) to promote the
interests of users within the Community. ComReg is also mindful to ensure a
consistent regulatory approach; to ensure no discrimination in the treatment of
undertakings providing electronic communications networks and services and to
impose ex-ante regulatory obligations only where there is no effective and
sustainable competition, pursuant to Regulation 16 of the Framework
Regulations. ComReg also took account, in acting in the pursuit of its objectives
as set out in Section 12 of the Act and Regulation 16 of the Framework
Regulations, the importance of promoting efficiency, sustaining competition,
promoting efficient investment and innovation whilst giving the maximum benefit
to end-users, as more particularly set out at Regulation 6 of the Access
Regulations. Regulation 6(1) of the Access Regulations states that ComReg shall
encourage and, where appropriate, ensure, in accordance with the Access
Regulations, adequate access, interconnection and the interoperability of
services in such a way as to: (a) promote efficiency, (b) promote sustainable
competition, (c) promote efficient investment and innovation, and (d) give the
maximum benefit to end-users. Pursuant to Regulation 6 (3) ComReg has
ensured that obligations imposed are objective, transparent, proportionate and
non-discriminatory and are applied in accordance with Regulations 12, 13 and 14
of the Framework Regulations.

Impact on SMP MSPs, Consumers and Competition

9.29

ComReg has noted Lycamobile’s and TMI’s views above in paragraphs 9.23 and
9.24 respectively, which mainly concerned the assessment in the RIA of the
impact on these SMP MSPs’ individual positions (arising from the imposition of
regulatory obligations) and the impact on competition and consumers.
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9.30 Insofar as Lycamobile’s comments are concerned, as noted above the issues
raised were also the subject of Lycamobile responses to previous questions and
ComReg has already responded*® to them in this context. With respect to the
RIA, when imposing, maintaining or amending ex ante obligations in a national
context, ComReg must consider the regulatory options which best meets its
statutory objectives for the relevant market review period. Thus, while taking the
international context into account, ComReg is ultimately required to consider
which ex ante obligations are most appropriate to the particular market
circumstances in a national context, taking into account the potential competition
problems and ComReg’s statutory objectives*®. In this regard, ComReg has
identified the ability and incentive for all SMP MSPs to engage in a range of
potentially exploitative and exclusionary practices in the Relevant MVCT Markets.

9.31 In view of the market failures identified, forbearance from imposing ex ante
regulatory obligations as a consequence of the customer calling patterns of
specific MSPs would not be in line with ComReg’s statutory objectives or its role
in promoting regulatory certainty and predictability for all current and potential
market participants. Indeed, regulatory forbearance for specific MSPs in Ireland
could lead to the circular and perverse outcome of disadvantaging callers in other
countries when making calls to Irish subscribers where, for example, the callers’
domestic Service Providers are subject to price control obligations but the Irish
recipients’ MSPs are not.

9.32 Similarly, insofar as TMI's comments are concerned, as noted above, the issues
raised by TMI were also the subject of TMI's responses to previous questions
and ComReg has already responded**to them in this context. With respect to the
RIA, ComReg notes that there are no clear objective reasons to forbear from the
imposition of certain ex ante obligations on specific SMP MSPs.

9.33 ComReg has conducted a thorough analysis of the structural and behavioural
characteristics of the Relevant MVCT Markets and has identified that there are

49 See ComReg'’s consideration of Lycamobile’s views in Sections 3 to 8 of this Decision.

460 pyrsuant to Section 12 of the Communications Regulation Acts 2002 to 2011, ComReg’s statutory
objectives are: (i) to promote com petition, (ii) to co ntribute to the dev elopment of th e internal
market, and (iii) to promote the interests of users within the Com munity. As regards price control
obligations, Article 13(2) of the Access Directive requires that “.... any cost recove ry m echanism or
pricing methodology that is mandated serves to promote efficiency and sustainable competition and
maximise consumer benefits”. Recital 20 of the Access Directive explains further that “[t]he method of
cost recovery sho uld be appropriate to the circumstances taking account of the need to prom ote
efficiency and sustainable competition and maximise consumer benefits”. ComReg was also mindful to
ensure a con sistent regu latory approach and to ensure no discriminationi nt he treatment of
undertakings providing electronic communications networks and services (pursuant to Regulation 16
of the Framework Regulations). ComReg confirms, it also took account, in acting in the pursuit of its
objectives as s et out in Section 12 of the Act and Regulation 16 of the Framework Regulations, the
importance of p romoting ef ficiency, sustaining c ompetition, p romoting efficient inve stment a nd
innovation whilst giving the maximum benefit to end-users, as more particularly set out at Regulation
6 of the Access Regulations.

41 See ComReg'’s consideration of TMI's views in Sections 3 to 8 of this Decision.
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no existing or potential effective constraints on MSPs when setting their MTRs or
other wholesale terms and conditions of supply. The nature of the problem
identified is thus one of persistent market failure with a clear and imminent risk of
exploitative and/or exclusionary competition problems. Thus, ComReg is required
to impose remedies appropriate to the competition problems identified in all of the
Relevant MVCT Markets. It is ComReg’s view that the similar characteristics and
competition problems identified in all of the Relevant MVCT Markets justify a
similar regulatory treatment. Furthermore, in addition to potentially not providing
sufficient protection against the competition problems identified in section 7
above, asymmetric regulatory treatment risks facilitating a range of other possible
distortions in retail markets. Such distortions include promoting inefficient entry,
impeding retail pricing flexibility, and/or reinforcing the ability of larger MSP to
implement certain retail pricing strategies which can further impede entry and
growth of smaller Service Providers.

Regarding TMI's comments that neither a finding of SMP nor a price control
obligation was contemplated by it, ComReg has already addressed this issue in
section 6 above. In this regard, ComReg notes TMI’'s presence in other European
Markets, and that TMI is, or ought to be, familiar with the EU (and associated
national) regulatory framework in relation to MVCT markets. In this regard,
ComReg would also note that Tesco Mobile made a submission** to the
European Commission in 2008 when the 2009 Termination Rate
Recommendation was being formulated. It is clearly recommended by the
European Commission that any forbearance of regulation on grounds of new
entry or small market share should be time-limited in view of the other possible
distortions that such asymmetric regulation can generate. As also noted in the
MVCT Consultation*® and section 6 of this Decision, TMI is a 50:50 joint venture
with O2 Ireland who itself is a long established MSP with significant experience in
and knowledge of the regulation of MVCT markets. While ComReg appreciates
that TMI could not know with certainty that it could be designated as having SMP
(until such a decision had been taken), based on the history of communications
with ComReg**, TMI's presence in other markets, its ownership structure and
evidence from TMI's internal documentation*®, it certainly could not have
discounted the possibility of ex ante regulation and/or reasonably expected ex
ante regulation was not possible. ComReg finds it difficult to conceive that TMI
did not know that there was the possibility that it could, arising from the analysis

http://ec.europa.eu/information society/policy/ecomm/doc/library/public consult/termination rates/t

esco.pdf.
43 gee footnote 39 of the MVCT Consultation.

464

For ex ample, TMI would have been aware as f ar back as N ovember 2010 (when ComReg first

contacted it) that ComReg was engaging in analysis of the mobile termination markets.

%% Internal co mmunications o btained by Co mReg from T MIi nr esponse to various Statutory
Information Requests.
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of the MVCT markets, be designated as having SMP (and have ex ante
obligations imposed upon it).

Insufficient quantitative analysis in the RIA

9.35

9.36

9.37

9.38

9.39

We noted Eircom Group’s views in paragraph 9.20 above that, while agreeing
with the overall RIA conducted, the RIA lacked a quantified assessment of the
efficiency or cost of ComReg’s proposals.

ComReg notes that the MVCT Consultation and this Decision both explore, in
detail, the suitability of different regulatory approaches for the Relevant MVCT
Markets. As such, the overall analysis (and in particular sections 7 and 8 of the
MVCT Consultation and of this Decision) considers the likely and potential
impacts of various regulatory options taking account of the specific
characteristics of the Relevant MVCT Markets. Therefore, this RIA forms part of a
broader regulatory impact assessment which extends throughout a number of
sections in the MVCT Consultation and this Decision.

In particular, ComReg’s assessment of Competition Problems and Impacts on
Competition and Consumers (section 7 of the MVCT Consultation and of this
Decision) considers the ability and incentives for exploitative behaviour and/or
exclusionary strategies to arise as a consequence of having SMP positions in the
Relevant MVCT Markets. In particular, price-related competition problems have
been identified as a primary concern. ComReg has demonstrated that, in the
absence of appropriate ex ante regulation, SMP MSPs would have the ability and
incentives to set MTRs above the level that would pertain under a hypothetical
competitive outcome. Section 7 of the MVCT Consultation and this Decision
demonstrates how such behaviour would potentially result in a structure of prices
in retail and wholesale markets that would be less efficient, restrict or distort
competition, distort customer choice, and generate adverse distributional
impacts. Furthermore, SMP MSPs would have the ability and incentives to
obstruct effective MVCT access with a view to extracting excessive MTRs and/or
raising rivals’ costs/impeding competition in downstream retail markets.

In ComReg’s remedies assessment (section 8 of the MVCT Consultation and of
this Decision), ComReg has further undertaken a detailed assessment of a range
of possible regulatory options for addressing the competition problems identified.
In this regard, ComReg took a balanced and incremental approach to its
assessment of regulatory options by first considering the lightest potential form of
remedial action and the likely resulting impacts on competition and consumers.
ComReg then incrementally considered additional remedial action with a view to
revealing the appropriate mix of regulatory obligations to address the specific
market failures and consequential competition and distributional impacts
identified.

The MVCT Consultation and this Decision thus incorporate a full and objective
assessment of the various regulatory options available for the Relevant MVCT
Markets in an Irish context. As part of that assessment, ComReg has undertaken
detailed analysis of the specific structure and characteristics of the Relevant
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MVCT Markets and a graduated impact assessment of potential regulatory
options for addressing each of the specific problems identified (however a formal
cost benefit analysis is not necessary). This RIA should, therefore, be read in
conjunction with the MVCT Consultation and this Decision as a whole.

Other matters

9.40

9.41

We noted in paragraph 9.21 that Vodafone raised a number of issues concerning
the potential move to Pure LRIC pricing and the need for ComReg to consider
such a course of action is compatible with its statutory obligations and duties.
However, as noted previously, insofar as price control obligations are concerned,
the MVCT Consultation and this Decision seeks only to impose a price control
obligation of cost-orientation, with the detailed nature of this to be specified
arsing from the outcome of the Separate Price Control Consultation as now
reflected in the Separate Price Control Decision. As such, Vodafone’s comments
on pure LRIC are not relevant to this Decision, as ComReg has made no finding
herein in relation to the detailed specification of the cost-orientation obligation to
be imposed on all SMP MSPs. These issues are addressed in detail in the
Separate Price Control Decision.

We also noted in paragraph 9.22 that H3GI did not agree, although it did not
outline its reasoning other than to refer to its response to previous questions. In
the absence of specific comments from H3GI on the RIA, ComReg would note
that it has addressed H3GI’s responses to its previous questions elsewhere in
this Decision.

ComReg’s Position

9.42

9.43

For the purposes of the analysis of the Relevant MVCT Markets, ComReg has
considered Respondents’ views in paragraphs 9.27 to 9.41 above. ComReg has
updated its RIA, where appropriate in light of Respondents’ views and its final
RIA is now set out in Appendix H of this Decision (the ‘Final RIA’).The Final RIA
should be read in conjunction with MVCT Consultation and the analysis and
discussion set out in this section 9 and elsewhere in this Decision.

Having considered the impacts on stakeholders and competition, including the
impact on the development of competition within the internal market and
ultimately the impact on end users, it is ComReg’s position that regulatory
forbearance is not appropriate and that Option B represents the most justified,
reasonable and proportionate of the available regulatory approaches. Thus,
ComReg’s reasoned final position is to impose the Access, Transparency, Non-
discrimination, and Price Control obligations as set out in section 8 of this
Decision.**®

%% I n ¢ onsidering P rice C ontrol, t he impact on s takeholders o fa cost orientation obligation is
considered. As noted previously, the detailed s pecification of the cost orientation was considered in
the Separate Pricing Consultation and now the Separate Pricing Decision within which the regulatory
impact on SMP MSPs and other stakeholders has been further considered.
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10 Next Steps

10.1

10.2

ComReg has set out its position in the preceding sections regarding its analysis
of the Relevant MVCT Markets and has today published its Decision on its
publicly available website www.comreqg.ie.

Each of the following MSPs are hereby notified of this Decision:

Hutchison 3G Ireland Limited;

Lycamobile Ireland Limited,;

Meteor Mobile Communications Limited;

Telefdnica Ireland Limited (including Liffey Telecom Limited);
Tesco Mobile Ireland Limited;

Vodafone Ireland Limited;
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Appendix A Legal and Regulatory
Background

A.1  This market review is being undertaken by ComReg in accordance with
the obligation under the Framework Directive * that NRAs should
analyse and define the Relevant MVCT Markets taking the utmost
account of the 2007 Recommendation ®> (including the Explanatory
Note to the 2007 Recommendation®) and the SMP Guidelines®.

A.2 Regulation 26 of the Framework Regulationss requires that ComReg,
taking the utmost account of the 2007 Recommendation and of the SMP
Guidelines, defines relevant markets appropriate to national
circumstances, in accordance with the principles of competition law.

A.3 The European Commission refers in the 2007 Recommendation to the
wholesale Relevant MVCT Markets as follows:

“Voice call termination on individual mobile networks.” ®

A.4 Having regard to Regulation 25 of the Framework Regulations, where
ComReg determines, as a result of a market analysis carried out by it in
accordance with Regulation 27 of the Framework Regulations, that a
given market identified in accordance with Regulation 26 of the
Framework Regulations is not effectively competitive, ComReg is
obliged under Regulation 27(4) of the Framework Regulations to
designate an undertaking(s) with SMP in that market and impose on
such undertaking(s) such specific obligations as it considers
appropriate, or maintain or amend such obligations where they already
exist.

A.5 Where an operator is designated as having SMP in a relevant market,
ComReg is obliged, under Regulation 8(1) of the Access Regulations’,

! Articles 15 and 16 of Directive 2002/21/EC of the European Parliament and of the Council
on a common regulatory framework for electronic communications networks and servi ces,
as amended by Directive 2009/140/EC (the ‘Framework Directive’).

2 Europ ean Co mmission Reco mmendation of 17 December 2007 on relevant p roduct and
service mar kets wi thin the el ectronic co mmunications sector suscept iblet o ex ante
regulation in accordance with Directive 2002/21/EC of the European Parliament and of the
Council on a c ommon regulatory framework for el ectronic communications networks and
services O] L 344 (the ‘2007 Recommendation’).

® European Commission Staff Working Document, Explanatory Note accompanying the 2007
Recommendation (t he ' Explanatory Note to the 2007 Recommendation’), ( C(2007)
5406).

* Euro pean Co mmission gui delines o n market ana lysis and t he assessm ent o f s ignificant
market po wer under t he Co mmunity regu latory f ramework for e lectronic n etworks and
services, 0J 2002 C 165/3 (the ‘SMP Guidelines’).

® European Communities (Electronic Communications Networks and Serv ices) (Framework)
Regulations 2011 (S.I. No. 333 of 2011) (the ‘Framework Regulations’). The Framework
Regulations transpose the Framework Directive.

® Annex to the 2007 Recommendation, point 7.
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to impose on such an operator such of the obligations set out in
Regulations 9 to 13 of the Access Regulations as it considers
appropriate. Obligations imposed must:

(a) be based on the nature of the problem identified;

(b) be proportionate and justified in the light of the objectives laid down
in section 12 of the Communications Regulation Acts 2002 to
20118, and Regulation 16 of the Framework Regulations and
Regulation 6 of the Access Regulations; and

(c) only be imposed following consultation in accordance with
Regulations 12 and 13 of the Framework Regulations.

A.6  Section 12(1)(a) of the Communications Regulation Acts 2002 to 2011
sets out the objectives of ComReg in exercising its functions in relation
to the provision of electronic communications networks, electronic
communications services and associated facilities, namely:

(a) to promote competition;
(b) to contribute to the development of the internal market; and
(c) to promote the interests of users within the European Union.

A.7 Overall, in preparing this Decision, ComReg has taken account of its
functions and objectives under the Communications Regulation Acts
2002 to 2011, in addition to requirements under the Framework
Regulations and the Access Regulations. ComReg has taken the
utmost account of the 2007 Recommendation and the Explanatory Note
to the 2007 Recommendation, the SMP Guidelines, the European
Commission’s 2009 Termination Rate Recommendation® and its 2005
Accounting Separation and Cost Accounting Rec ommendation®™.
ComReg has further taken account of the European Commission’s

" European Communities (El ectronic Co mmunications Ne tworks and Services) (Access )
Regulations 2011 (S.I. No. 334 of 2011) (the ‘Access Regulations’). The SMP Guidelines
also state at paragraph 17 that "NRAs must impose at least one regulatory obligation on an
undertaking that has been designated as having SMP”.

& Communications Regulation Act 2002 (No. 20 of 2002), as amend ed by Communications
Regulation (Amendment) Act 2007 (No. 22 of 2007), Communications Regulation (Premium
Rate Services and Electronic Communications Infrastructure) Act 2010 (No. 2 of 2010) and
Communications Regulation (Po stal S ervices) A ct 2011 (No .2 1 of2 011) (t he
‘Communications Regulation Acts 2002 to 2011’).

® European Commission Re commendation of 7 M ay 2009 on the Regulatory Treatment of
Fixed and Mobile Termination Rates in the EU (2009/396/EC) (0OJ L124/67 20.5.2009) (the
‘2009 Termination Rate Recommendation’).

° European Commission Recommendation of 19 September 2005 on accounting separation
and cost accounting systems under the regulatory framework for electronic communications
(2005/698/EC) ( the' 2005 Accounting Separation and Cost Accounting
Recommendation’).
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Notice on Market Definition * and any relevant common positions
adopted by BEREC™.

A.8 ComReg has also had regard to relevant European Commission
comments made, pursuant to Article 7 of the Framework Directive, with
respect to other National Regulatory Authorities’ (NRAs’) market
analyses.

1 Commission notice on the definition of relevant market for the purposes of Community
competition la w, ( the ' Relevant Market Definition Notice’), O fficial Jo urnal C 372,
09/12/1997 P. 0005 - 0013.

2 Body of European Regulators for Electronic Communications (BEREC) as e stablished by
Regulation (EC) No 12 11/2009 of t he Euro pean Par liamentand ofthe Councilof25
November 2 009 est ablishingt he Bod y o fEurop ean R egulators fo r El ectronic
Communications (BEREC) and the Office.
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Appendix B Consultation with the
Competition Authority

B.1 The following (see pages below) is a copy of the opinion of the
Competition Authority setting out its agreement with ComReg’s
definition of the Relevant MVCT Market(s) and the assessment of
competition within such markets.
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\ The Competition Authority

An tUdaras lomaiochta

Alex Chisholm
Chairperson
Commission for Communications Regulation
Abbey Court
Irish Life Centre
Lower Abbey Street
Dublin 1
4™ October 2012

Re: Commission for Communications Regulation ("*ComReg"”) Market
Review - Voice Call Termination on Individual Mobile Networks

Dear Alex,

Pursuant to Regulation 27(1) of the European Communities (Electronic
Communications Networks and Services) (Framework) Regulations 2011 (S.I. No.
333 of 2011) ComReg has consulted the Competition Authority with respect to
ComReg’s proposed draft measures arising from its analysis of the Mobile Voice
Call Termination (*MVCT") markets.

On the basis of the facts and analysis presented by ComReg, the Competition
Authority is satisfied that there are no grounds for altering the market definitions
proposed by ComReg.

On the basis of the facts and analysis presented by ComReg, the Competition
Authority is satisfied that there are no grounds to disagree with ComReg's
conclusion that each of the identified Mobile Service Providers should be
designated as having significant market power in each of the identified relevant
MVCT markets.

Yours sincerely

Dl f—

Isolde Goggin
Chairperson
Competition Authority

Tel: 01 804 5400
E-mail: ig@tca.ie
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Appendix C European Commission
Comments

C.1 The following (see below) is a copy of correspondence from the
European Commission setting out its comments pursuant to Article 7 of
the Framework Directive.

C.2 Insofar as the definition of the Relevant MVCT Markets, SMP
assessments, SMP designations and the imposition of remedies arising
from this Decision are concerned, the European Commission has fully
accepted ComReg'’s position without comment.

C.3 To the extent that the European Commission has provided comments
these relate to matters which are entirely the subject of the detail of the
price control obligations as set out in the Separate Pricing Consultation
and now subsequently in the Separate Pricing Decision.
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EUROPEAN COMMISSION

* Kk

* %%
*

* gk

Brussels, 12.11.2012
C(2012) 8381 fina

Commission for Communications
(COMREG)

Block DEF — Abbey Court — Irish
Life Centre, Lower Abbey St.
Dublin 1

Ireland

Mr Alex Chisholm
Chairperson of the Commission

Fax: +35318788193

Dear Mr Chisholm,

Subject: Commission Decision concerning: Case 1E/2012/1371 — Voice call
termination on individual mobile networks in Ireland; Case
IE/2012/1372 — Call termination on individual public telephone
networks provided at a fixed location in Ireland — Remedies; and
Case 1E/2012/1373 — Voice call termination on individual mobile
networksin Ireland — Remedies.

Comments pursuant to Article 7(3) of Directive 2002/21/EC

I PROCEDURE

On 11 and 12 October 2012, the Commission registered notifications from the Irish
national regulatory authority, Commission for Communications (ComReg),! concerning
(i) the review of the market for voice call termination on individual mobile networks in
Ireland, including remedies,? and (ii) remedies related to the market for call termination
on individual public telephone networks provided at a fixed location® in Ireland.

Under Article 7 of Directive 2002/21/EC of the European Parliament and of the Council of 7 March
2002 on a common regulatory framework for electronic communications networks and services
(Framework Directive), OJ L 108, 24.4.2002, p. 33, as amended by Directive 2009/140/EC, OJ L 337,
18.12.2009, p. 37, and Regulation (EC) No 544/2009, OJ L 167, 29.6.2009, p. 12.

Corresponding to market 7 in Commission Recommendation 2007/879/EC of 17 December 2007 on
relevant product and service markets within the electronic communications sector susceptible to ex-
ante regulation in accordance with Directive 2002/21/EC of the European Parliament and of the
Council on a common regulatory framework for electronic communications networks and services
(Recommendation on Relevant Markets), OJ L 344, 28.12.2007, p. 65.

Corresponding to market 3 in Commission Recommendation 2007/879/EC of 17 December 2007 on

relevant product and service markets within the electronic communications sector susceptible to ex-
Commission européenne/Europese Commissie, 1049 Bruxelles/Brussel, BELGIQUE/BELGIE — Tel. +3222991111
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The national consultation® on the first issue ran from 23 May 2012 to 19 July 2012, and
on the second issue from 28 June 2012 to 10 August 2012.

On 19 October 2012, a request for information® (RFI) was sent to ComReg and a
response was received on 24 October 2012. The deadline for the EU consultation under
Article 7 of the Framework Directiveis 12 November 2012.

Pursuant to Article 7(3) of the Framework Directive, nationa regulatory authorities
(NRAS), the Body of European Regulators for Electronic Communications (BEREC) and
the Commission may make comments on notified draft measures to the NRA concerned.

1. DESCRIPTION OF THE DRAFT MEASURE

1.1. Background
Fixed termination

The market for call termination on individual public telephone networks provided at a
fixed location in Ireland was previously notified to and assessed by the Commission
under cases |E/2005/0191,° |E/2007/0701,” |E/2009/0917° and 1E/2011/1220.°

In the previous market review, ComReg defined seven relevant markets and stated that
all fixed telecommunication operators providing call termination services had significant
market power (SMP) in their networks. ComReg proposed to impose on Eircom the
obligations of access, transparency, non-discrimination, accounting Separation, cost
orientation and cost accounting. Alternative network operators (ANOs) were made
subject to transparency, non-discrimination and price control obligations. The specific
obligation imposed on Eircom was to ensure that FTRs were calculated using a forward-
looking, long-run incremental costs (FL-LRIC) model. ANOs designated with SMP were
exempt from cost orientation until they reached a 5% share of total direct access paths. If
the ANO did not reach the 5% share of the market within five years, ComReg would
impose a price control regulation. ComReg has not yet decided whether any FSP has
reached this 5% threshold and, accordingly, the FTRs charged by ANOs have not to date
been subject to any price control obligations.™

In its comments on the 2007 market reviews, the Commission considered ComReg’'s
approach to alternative operators as inconsistent with EU practice and invited ComReg to
revisit its market analysis. The Commission then invited ComReg to align its
forthcoming review with the Commission’s Termination Rates Recommendation and set
FTRs for al SMP operators at the level of costs incurred by an efficient operator to

ante regulation in accordance with Directive 2002/21/EC of the European Parliament and of the
Council on a common regulatory framework for electronic communications networks and services
(Recommendation on Relevant Markets), OJ L 344, 28.12.2007, p. 65.

In accordance with Article 6 of the Framework Directive.

In accordance with Article 5(2) of the Framework Directive.
SG-Greffe (2005)D/202695.

SG-Greffe (2007) D/207013.

C(2009)4570.

C(2011)4377.

0 15 case IE/2011/1220, ComReg intended to revise the current FL-LRIC cost-accounting model in

2012.
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achieve symmetric price control remedies on the relevant market. The Commission also
underlined the need for a coherent European approach regarding the cost accounting
method.

M obile termination

The market for voice call termination on individual mobile networks in Ireland was
previously notified to and assessed by the Commission under cases IE/2008/0746,
| E/2005/0216 and |E/2004/0073.** Furthermore, ComReg specifies in the response to the
RFI that some recent MTR reductions (not notified to the Commission) were made in
Ireland on the basis of a voluntary glide path approach. According to ComReg, these
reductions were not the result of a draft measure under Article 7(3) of the Framework
Directive and, accordingly, would not require notification to the Commission under the
Article 7 consultation procedure.

In its 2008 Decision, the Commission underlined the need for a coherent European
approach regarding the cost accounting method.

I1.2. Market definition

Regarding mobile call termination, ComReg concludes that the product market consists
of the provision by a mobile service provider? of a wholesale service to other
undertakings for the purpose of terminating incoming voice calls to mobile numbers in
respect of whichthe MSP isableto set MTRs.

ComReg defines six separate wholesale markets on the networks of Hutchison 3G
Ireland Limited (H3G), Lycamobile Ireland Limited (Lycamobile), Meteor Mobile
Communications Limited (Meteor), Telefonica Ireland Limited (0O2), Tesco Mobile
Ireland Limited (TMI), and Vodafone Ireland Limited (V odafone).

As regards fixed call termination, a new market review is currently on-going and
expected to be notified in Q12013. The currently imposed remedies relate to the previous
market review.

I1.3.  Finding of significant market power

ComReg proposes to designate all six MSPs as having SMP in their respective markets.
The main criteria considered by ComReg are (i) market share, relative strength of
existing competitors and pricing behaviour, (ii) control of infrastructure not easily
duplicated, (iii) barriers to entry and potential competition and (iv) countervailing buying
power.

ComReg considers that the two MVNOs, TMI and Lycamobile, are the only virtual
operators able to set their own MTRs.®

1 SG-Greffe(2008) D/200677, SG-Greffe(2005)D/204274 and SG-Greffe(2004) D/203078.

12 Monile service providers are either mobile network operators (MNOs) or mobile virtual network

operators (MVNOs). While the level of network access provided under MVNO arrangements can vary,
MVNOs in Ireland are similar in that they have neither an allocation of spectrum nor any radio access
network (mast, antennae, etc.) infrastructure.

B Two other MVNOs, Postfone and Blueface, were not deemed to fall within the scope of the relevant

market given they do not charge, nor do they currently have the ability to set, an MTR. However, if
they (or any other new entrant) begin to do so, ComReg intends to carry out a market anaysis
according to the EU consultation procedure.
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1.4. Regulatory remedies

ComReg intends to impose the following obligations on SMP operators in both fixed and
mobile termination markets: (i) access, (ii) non-discrimination, (iii) transparency, and (iv)
price control.

ComReg considers that the long-run, incremental costs methodology is the most
appropriate approach for calculating FTRs and MTRs. However, while FTRs will be
based on a bottom-up long-run incremental cost (BU-LRIC) model, MTRs will be based
on aBU-LRIC benchmark approach.

ComReg is of the view that there should be the same implementation dates in both
markets in order to minimise distortions and to ensure consistent application.
Consequently, implementation of the FTRs and MTRs resulting from the proposed
methodologiesis planned for 1 July 2013.

Fixed Termination

ComReg explains that, for the current FTRs in place from 1 July 2012, the industry
expects that reduced FTRs will remain in place for at least 12 months, i.e. up to 30 June
2013. ComReg considers that an implementation date of 1 July 2013 will give providers
sufficient time to adjust their forecasts and other relevant data.

ComReg proposes that all SMP operators be made subject to the cost-orientation
obligation. Eircom’s costs would no longer be calculated according to a FL-LRIC model
but be based on a pure BU-LRIC methodology. For the other SMP operators, the current
price control imposed on them (such as explained in 11.1) will be amended to cost-
orientation, also based on a pure BU-LRIC methodology.

The proposed BU-LRIC-based FTRs are set out in the table below:

BU-LRIC FTR
Cent per minute - 15
Start date (blended rate'®) Efficient network technology
1 July 2013 0.098 TDM
1 July 2014 0.085 TDM/NGN
1 July 2015 0.072 NGN

Eircom’s national termination rates include primary, tandem and double tandem
termination rates. The majority of traffic is exchanged between the other SMP operators
and Eircom at the primary level. ComReg specifies that, for the purposes of the current
draft measure, only the primary FTR isrelevant.*®

14" Blended rate per minute of the cost per minute and the cost per call, where the average call duration is

2.66 minutes.

15 Taking into account the Commission’s guidance that the cost model should be based on the most

efficient technologies, subject to their availability in the timeframe considered by the model,
ComReg’'s model for FTRs is based on a mix of PSTN and NGN as the incumbent and ANOs have
confirmed that they have not yet procured an NGN voice solution for 2013 and will gradually
introduce the upgrade, possibly from 2014. At this stage, ComReg therefore believes that the most
efficient means of terminating fixed calls for 2013 and 2014, in the absence of a fit-for-purpose NGN
solution, is the current network in place, i.e. TDM equipment, abeit with a transition to a NGN
solution envisaged in 2014. However, given the incumbent has made it known that it is procuring a
NGN voice solution, ComReg has modelled a full NGN voice network in the pure BU-LRIC cost
model for 2015.

% The tandem and double-tandem termination rates are defined as ‘transit’ and currently subject to the

regulatory regime applicable to the wholesale market for call transit services. Tandem and double-
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Mobile Termination

Maximum MTRs will be based on a benchmark approach, following a glide path'’
reduction towards atarget MTR of €c 1.02/min to be achieved as of 1 July 2013.

MTRs changestowar ds benchmarked rate
Start date Cent per minute

1 July 2012 4.15

1 January 2013 2.58

1 July 2013 1.02

All six MSPs will be subject to a symmetric MTR as of 1 January 2013 and will, as of 1 July
2013,*® charge rates that are not higher than the benchmarked pure BU-LRIC MTR.

The maximum target MTR of €c 1.02/min was calculated using a benchmark based on
the countries that have notified pure BU-LRIC models for MTRs to the European
Commission, i.e. UK, Belgium, Portugal, Spain, France, Denmark and Italy.’® The
benchmark will therefore be visible to ComReg and industry on the Commission website
and in the updated BEREC snapshot reports published bi-annually.

ComReg stresses that, due to inter alia limited resources, it is not at this stage in a
position to develop a pure BU-LRIC model. Therefore the benchmark approach for
setting MTRs will apply until a pure BU-LRIC model for MTRs is available in Ireland.
ComReg intends to make this model available for review as soon as possible, but no later
than July 2014, i.e. the maximum timeframe allowed for in the Recommendation for
using an alternative approach. However, ComReg intends to conduct a market review on
a six-monthly basis after 1 July 2013 in order to ensure that the MTRs in Ireland reflect
the current average of al notified MTRs. ComReg further stresses that the review may
lead to a revision of the benchmark MTR and consequently of the maximum permitted
MTR in Ireland. In that case, i.e. if a change to the rate of 1.02 cent per minute is
considered necessary prior to the completion of the BU-LRIC model, ComReg would act

tandem termination rates will be considered in further detail in ComReg’s upcoming consultations as
part of the review of the wholesale call origination, wholesale call transit, and wholesale cal
termination markets.

' The garti ng point of the glide path is the weighted average of the current MSP rates in Ireland (such as

published in the most recent BEREC snapshot). MTRs are generally differentiated by peak, off-peak
and weekend usage.

8 The current vol untary glide path in place for the four MSPsin Ireland previously designated with SMP

runs until the end of 2012. As a result of the proposal to implement the benchmark approach from 1
July 2013, ComReg also considers it necessary to extend the current glide path approach from 1
January 2013 to 30 June 2013 by making a step change to the existing MTRs. It is proposed that this
step change would be a straight line cut from the MTR on 1 January 2013 to reach the compliant pure
LRIC MTR by 1 July 2013. As regards the two additional M SPs that ComReg proposes to designate
with SMP for the first time (i.e. TMI and Lycamobile), ComReg proposes that they would be subject
to the same M TR as those applicable to the four other SMP MSPs as of 1 January 2013.

19 Initially, ComReg considered basing its benchmark on al those countries where final and binding BU-

LRIC decisions were in place. However, given that at the date of publication of ComReg's
consultation, France was the only Member State where this decision was not challenged by operators,
ComReg amended its approach and based its MTR benchmark on those countries (except the
Netherlands) which had notified their models to the Commission.
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in accordance with the consultation requirements set out in Articles 6 and 7 of the
Framework Directive.

COMMENTS

The Commission has examined the notification and the additional information provided
by ComReg and has the following comments.?

Need for a consistent European approach for termination rates
I mplementation date

ComReg proposes to implement termination rates consistent with the outcome of
a pure BU-LRIC model only as of 1 July 2013. This is not in line with the
Commission’s Termination Rates Recommendation,?* according to which, NRAs
should ensure that termination rates are implemented at a cost-efficient (BU-
LRIC) level by 31 December 2012.

As regards mobile termination, for the period from 1 July 2013 until the adoption
of a pure BU-LRIC mode (expected by 1 July 2014 at the latest), ComReg
proposes to set MTRs in Ireland on the basis of a benchmarking method. Recital
22 and of Recommend 12 of the Termination Rates Recommendation
exceptionally allow NRAS, in the event of limited resources, to apply cost-
efficient termination rates consistent with the Recommendation using an
alternative approach. However, even in those circumstances, NRAs must comply
with the deadline of 31 December 2012 set out in Recommend 11 of the
Termination Rates Recommendation.

Regarding fixed termination, ComReg argues that a delayed introduction of cost-
efficient FTRs by 1 July 2013 would better match business expectations. The
Commission would like to stress that the Recommendation was issued in 2009
and that therefore market players are aware of the implementation dates. The
timeframe set out in the Recommendation aims not only to ensure the
sustainability of the sector but also to maximise consumer benefits as soon as
possible. In its 2007 decision on the market review,? the Commission invited
ComReg to revisit its analysis as soon as a common costing approach for fixed
termination is established at EU level. This would have alowed ComReg to
ensure a more gradua transition towards BU-LRIC-based rates and to meet the
implementation date set in the Recommendation.

Against this background, the Commission considers that ComReg should review
its proposed glide paths for both fixed and mobile termination rates. The
Commission proposes to call upon ComReg to implement the target MTR and
FTR levels (€c 1.02/min and €c 0.098/min respectively) by 31 December 2012,
thus aligning the implementation dates with the deadline set in the Termination
Rates Recommendation.

However, the Commission acknowledges that bringing in cost-efficient MTRS as
of 1 January 2013 would result in a steep reduction over a very short time period.

20

21

22

In accordance with Article 7(3) of the Framework Directive.

Commission Recommendation of 7 May 2009 on the Regulatory Treatment of Fixed and Mobile
Termination Rates in the EU (Termination Rates Recommendation), 2009/396/EC, OJ L 124,
20.5.20009.

SG-Greffe (2007) D/207013.
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The notified draft measure also proposes to impose cost-efficient FTRs on
alternative operators that were not previously subject to cost-orientation. ComReg
is of the view that there should be the same implementation dates in both markets
in order to minimise distortions and ensure consistent application. Against this
background, the Commission considers that a short delay in implementing the
cost-oriented fixed and mobile termination rates, which in no circumstances
should last beyond 1 July 2013, may exceptionally be acceptable in this case.

Benchmarking approach

According to ComReg, its benchmark is based on rates in the Member States that
have notified pure BU-LRIC models to the Commission (with the exception of
the Netherlands).

On this point, the Commission would like to underline that, for the purpose of
benchmarking, an average of termination rates set by the NRAs by way of final
decisions in the Member States should be applied.” This is without prejudice to
an appeal pending against a final decision, as far as the rates adopted therein are
implemented, i.e. in force.

The Commission acknowledges that in this particular case, the proposed MTR
(€c 1.02/min) appears to be consistent with the EU simple average of the Member
States that have implemented a pure BU-LRIC model by a way of a fina
decision, and that therefore the outcome of ComReg's benchmarking is in line
with the Commission’s recommended approach. The following table, aso cited
by ComReg in its notification,?* lists all the Member States that have adopted the
pure BU-LRIC model by a way of a final decision and a simple arithmetic
average of the adopted rates in those countries yields €c 1.02/min:

Country (Case Target rate €c/min) Deadline
number)

BE (BE/2010/1086) 1.08 01/01/2013
FR (FR/2011/1200) 0.80 01/01/2013
PT (PT/2012/1312) 1.27 01/01/2013
IT (1T/2011/1219) 0.98 01/07/2013
ES (ES/2012/1291) 1.09 01/07/2013
DK (DK/2012/1342) 1.07* 01/01/2013
UK (UK/2010/1068) 0.86** 01/04/2013
*  DKK 0.08/min — corresponds to the exchange rate on 20 June 2012.

** Adjusted rate by Ofcom following the Competition Appeal Tribunal’s
judgment, according to which the MTRs glide-path would target 0.67ppm
(2008/09 prices) on 1 April 2013. This corresponds to the exchange rate on 24
July 2012.

In view of future reviews of the benchmark rate, the Commission would therefore
like to invite ComReg to clarify in its final decision that it includes in its
benchmarking exercise all pure BU-LRIC MTRs notified to the Commission, at
the target level, and as specified in the final decisions taken by the NRA.

23

24

See Commission comments in cases EL/ 2012/1343 and LV/2012/1356.

With one difference, the UK rate of 0.083 €c/min was used as it corresponds to the exchange rate of 9
October 2012.
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Pursuant to Article 7(7) of the Framework Directive, ComReg shall take the utmost
account of the comments of other NRAs, BEREC and the Commission and may adopt
the resulting draft measure; where it does so, shall communicate it to the Commission.

The Commission’s position on this particular notification is without pregudice to any
position it may take vis-a-vis other notified draft measures.

Pursuant to Point 15 of Recommendation 2008/850/EC* the Commission will publish this
document on its website. The Commission does not consider the information contained
herein to be confidential. You are invited to inform the Commission®® within three
working days following receipt whether you consider that, in accordance with EU and
national rules on business confidentiality, this document contains confidentia
information which you wish to have deleted prior to such publication.?” Y ou should give
reasons for any such request.

Y ours sincerely,

For the Commission,
Robert Madelin
Director-General

= Commission Recommendation 2008/850/EC of 15 October 2008 on notifications, time limits and

consultations provided for in Article 7 of Directive 2002/21/EC of the European Parliament and of the
Council on a common regulatory framework for el ectronic communications networks and services, OJ
L 301, 12.11.2008, p. 23.

% your request should be sent either by email: CNECT-ARTICLE7@ec.europa.eu or by fax:

+32 2298 87 82.

2" The Commission may inform the public of the result of its assessment before the end of this three-day

period.
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Market Analysis: Mobile Voice Call Termination

Appendix D Updated Retail Trends
Analysis

D.1

D.2

This Appendix D provides an updated analysis, as of June 2012, of the
retail mobile market trends as discussed in section 3 of the MVCT
Consultation and further considered in section 3 of this Decision.

Generally, it has not been possible to report on figures for Lycamobile
given the entered the retail market (and wholesale market) in July.

Growth in mobile phone subscriptions

D.3

As shown in Figure A below, in the six months to June 2012, mobile
subscriptions  (excluding mobile broadband subscriptions) have
remained broadly flat, growing by less than 1%. Overall, in the period
Q1 2008 to Q2 2012 mobile subscriptions have declined by 0.2% and
stood at 4,920,327 subscribers at Q2 2012.

Mobile Subscriptions Q108 - Q2'12
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4,930 976
4920327
4,645950
4,500,000 -
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I
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oo [end o o L5] [+1] o [5] (=] o (=] (=] - - - — o™ o™
=] =] =] =1 =] =] =] =] — — p— — — — - - s o
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Figure A: Growth in Mobile Phone Subscriptions, Q1’08 — Q2’12

Decline in fixed line ownership

D.4

As illustrated in Figure B below, the number of fixed line access paths*
has fallen (with the exception of a slight pick-up in the six months to
June 2012) continuously since December 2007. Overall, in the period
Q1 2008 to Q2 2012 fixed line ownership (as measured by fixed line
access paths) has fallen by 15.7%. However, it should be noted that

! PSTN and ISDN access paths
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these figures exclude UPC's telephony subscribers (provided over their
cable network) which, as Q2 2012 amounted to 205,800 subscribers®.

Total Fixed Line Access Paths, 2006-2012
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Figure B : Decline in Fixed Line Ownership, Q1’06 — Q2’12

Growth in use of mobile voice services

D.5 As noted in Figure C below, in the six months to June 2012, the average
number of minutes of use® (‘MoU’) by Irish mobile subscribers had
grown by 1.4%. In the period Q1 2007 to Q2 2012, MoU by Irish mobile
phone customers grew by 13.9%, and, at Q2 2012 stood at 255 minutes
of usage per month. Over the period, the average quarterly growth rate
for MoU is 1%.

2See page 1 3 of Li berty G lobal press re lease set ting out resu Its fo r Q2 201 2 at
http://www.lgi.com/PDF/press-release/UPC-Holding-Press-Release-Q2-2012-FINAL.pdf

% In its Quarterly Key Data Report, ComReg defines Minutes of Use as: “Minutes of Use per
month p er average us eris ca Iculated b y d ividing tot al vo ice m inutes o f use 0o n the
operator's network by the average subscriber base during the quarter by 3 to calculate a
monthly usage figure. It is measured in minutes and should exclude traffic related to Mobile
Data S ervices. Bo th incoming and outg oing minutes sho uld be i ncluded to bot h f ixed
networks and m obile networks (off-net and on-net) and roaming minutes should exclude
incoming roaming minutes, i.e. calls made by foreign roamers on Irish mobile networks.”
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Irish Average Minutes of Use Per Subscription
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Figure C: Irish average monthly minutes of mobile use, Q1°07 — Q2’12

Figure D below illustrates the growth of mobile voice traffic over the
period Q1 2006 to Q2 2012 and the decline of fixed voice traffic in the
same period. Overall, mobile voice traffic has grown by approximately
3% in the same period. Overall, mobile voice traffic has grown by
approximately 79% in the period, with an average quarterly growth rate
of less than 1%. However, in the period Q4 2008 to Q2 2012, mobile
voice traffic has actually declined by 7%. In contrast, fixed voice traffic
has fallen by 43% in the period Q1 2006 to Q2 2012.
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Figure D: Irish voice minutes, Q1 2006 — Q2 2012
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Mobile on-net and off-net traffic trends

D.7

D.8

As illustrated in Figure E below, with the exception of O2 (which showed
a minor decline) MSPs generally experienced either continued growth or
stability in the percentage of their overall retail on-net traffic in the six
months to June 2012. Notably, H3GI and TMI have, since the periods
reported upon in the MVCT Consultation (H2 2011), experienced the
greatest growth in on-net traffic.

0% _ % of Operator Mobile Traffic Termination On-Net
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50%
40% - §< REDACTED
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H2'07 H1'08 H2'08 H1'09 H2'09 H1'10 H2'10 H1'11 H2'11

Vodafone on-net 3Ireland (on-net) 02 (on-net) Eircom Group Mobile (on-net) TMI (on-net)

Figure E: MSPs’ on-net termination, 2007-2012

Figure F below shows the weighted average® off-net (termination on
another MSP or FSP) and on-net (self-supplied) termination of retalil
traffic for the 5 main MSPs® in the period H2° 2007 to H1 2012. As at H1
2012, off-net termination counted for 39.9% having fallen from 54.3% in
H2 2007. Similarly, on-net termination grew from 45.7% in H2 2007 to
60.1% in H1 2012.

* Given the varied on-net/off-net traffic profiles that each MS P has experienced over time,
ComReg has, in the relevant period, weighted all individual MSPs’ traffic profiles by their
individual market shares (as measured by subscriptions). These are then aggregated for the
relevant time period.

® H3GI, Meteor, 02, TMI and Vodafone (Lycamobile figures are too small to report).

® Throughout this Consultation Paper, ‘H’ refers to half year. For example, H1 refers to the
half year ending 30 June, whereas H2 refers to the half year ending 31 December.
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Weighted average of total Irish off-net & on-net calls, 2007-2012
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Figure F: Weighted Average of Off-Net and On-Net Termination across Main MSPs, 2007-
2012

Switching Trends

D.9

D.10

Figure G below highlights the continued growth in Mobile Number
Portability (MNP) in Ireland. Almost three million numbers have been
ported since MNP was introduced in 2003 and is somewhat indicative of
the level of switching in the retail mobile market. In the four years to
June 2012, approximately 96,000 numbers have, on average, been
ported every quarter. Over the most recent 12 month period,
approximately 419,000 numbers were ported, equating to 8.5% of the
total mobile subscription base.

Building on the switching behaviour captured by the 2011 Market
Research’, a ComReg consumer survey® conducted by Accent (a
market research company) in November 2011 indicated that of the 969
mobile users surveyed, 16% had switched MSP in the previous 12
months. The 2011 Market Research showed that 14% of respondents
had switched price plan/package (without switching operator) during the
previous 12 months. 33% of respondents at that time indicated that they
had at some stage switched their operator, while only 6% had switched
during the previous 12 months.

" See paragraph 3.35 and 3.36 of the MVCT Consultation.

8 ICT usa ge among resi dential co nsumers: No vember 2011, Accent, ComReg D ocument

11/96a.
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Mobile Numbers Ported, July 2003 - June 2012
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Figure G: Mobile numbers ported in Ireland

Retail Price Plans

D.11 The MVCT Consultation noted that the structure of retail mobile price

D.12

plans had changed somewhat since the last reviews of the MVCT
markets with the key trends including features such as billpay plans’
inclusive minutes capable of being used for calls to any network; the
cost of off-net calls within prepay and billpay plans tending not to vary
by network called; and the prevalence of free on-net calls amongst
prepay and billpay plans. Features of fixed to mobile price plans were
also noted and included differential pricing for calls to fixed and mobile
networks; differential pricing depending on which mobile network was
being called; and evidence of some inclusion within fixed line call
bundles of inclusive (but low in number) minutes for calls to mobiles;

ComReg has further reviewed the structure of retail mobile price plans,
the output of which is set out in D.13 of this Decision. In general, the
above trends, as also noted in the MVCT Consultation®, remain the
same, although the following is highlighted.

e Since the publication of the MVCT Consultation, a number of new
plans have been offered and price plans have been ceased (and
are legacy plans;

e Postfone price plans are now included;
e UPC now offers two packages which include free minutes to mobile;

° See paragraphs 3.38 to 3.41 of the MVCT Consultation.
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e Blueface has extended its product offerings to include additional
price plans and mobile add-ons.

Other Developments

D.13 The MVCT Consultation noted a number of other developments
including growth in mobile phone usage and the decline in fixed line
usage. An update on these issues has been previously discussed in this
Appendix D.

D.14 The MVCT Consultation also considered the emergence of smartphone
technology and growth in usage over the period Q1 2007 to Q4 2011.
Building on the smartphone usage information identified in the 2011
Market Research', the ComReg consumer survey conducted by Accent
in November 2011" indicated that of the 1,000 consumers surveyed,
54% responded that they owned a smartphone, a figure which is up
from the 44% that said they owned a smartphone in the 2011 Market
Research. The MVCT Consultation also noted that, according to
ComReg’s Quarterly Report, as of Q4 2011 there was approximately
2.1m active, non-dongle 3G SIMs used in mobile phones™. This figure
has slightly increased over the period to Q2 2012 but remains broadly
the same.

D.15 The MVCT Consultation also discussed the future assignment of
spectrum rights of use in the 800MHz, 900MHz and 1800MHz spectrum
bands. ComReg announced on 25 May 2012 the commencement of the
multi-band spectrum award process®. Since then, the auction process
concerning the spectrum rights of use has been completed, with the
results having been set out by ComReg in its Spectrum Auction Results
Information Notice™. All current MNOs obtained spectrum in this auction
This award process is a vital step in allowing for the next generation of
advanced mobile services to be made available for Irish consumers and
businesses in the years ahead.

1 See paragraph 3.35 and 3.36 of the MVCT Consultation.

11 ICT usage amo ng residential co nsumers: November 2011, A ccent, ComReg D ocument

11/96a.

2 This is based on the aggregate of all operators’ submissions to Co mReg’s Quarterly Key
Data Report. Active 3G Users-Total Number of Dedicated Mobile Broadband Subscriptions
(Dongle/modem only). For the purposes of this analysis this figure is used as the total
number of smartphones.

13 See ComReg 12/53: http://www.comreg.ie/ fileupload/publications/ComReg1253.pdf

4 See Results of the Multi-Band Spectrum Award - Information Notice, ComReg Document
12/123, 15 November 2012 (the ‘Spectrum Auction Results Information Notice’).
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Appendix E Retail Mobile Pricing Structures:

Vodafone Price Plans'

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day? Differs by Service Differs to Off-Net
Provider Called® Pricing*
Vodafone Advantage P x v FSP DR v' DR
Vodafone Lifestyle P v AC x x
My Way: Plus, Complete, Complete Plus (12, 18, 24 B x x v
month commitment)
Vodafone Simply 100, 200 and 400 Plans (SIM only) B x x v'F
Vodafone Perfect Choice 50 and 100 Plans B x x v F
Weekend Only

Perfect Choice 200, 400 and 600 Plans (with FREE B x X v F
anytime calls and texts to Vodafone)
Perfect Choice Access Plus 150, 500 and 700 Plans B X X v'F
(with FREE anytime calls and texts to Vodafone)
Perfect Choice Access 150, 300, 500 and 700 Plans B X X v'F
(with FREE anytime calls and texts to Vodafone)

! Legacy price plans highlighted in grey and new price plans or price plans not included in the MVCT Consultation are highlighted in yellow.

2 This column (throughout Appendix D) captures whether price of making calls differs according to when call is made during peak, off-peak or weekend.
v'=Yes and x=No. If Yes, then it is also indicated if the difference applies to All Calls (Mobile and Fixed) (AC), Mobile Only (M), Fixed Only (F) or to calls
to the Same Network (SN) only.

® This column (throughout Appendix D) captures whether there is a difference in the price of making ‘off-net’ calls to subscribers of other mobile service
providers (MSPs) or fi xed service providers (FSPs) (together ‘Service Providers’) differs. v'=Yes and x=No. If Yes, then itis also indicated if t his
difference applies to one or more Specific Mobile Service Providers (SMSPs) on the one hand, or to FSPs on the other and whether the price is at a
Discounted Rate (DR) or is Free (F).

* This column (throughout Appendix D) captures whether the cost of making a call to a subscriber of the same MSP, on the one hand, is different to the
cost of calling a subscriber of a different MSP or FSP. v'=Yes and x=No. If Yes, then it is also indicated whether the on-net call price is at a Discounted
Rate (DR) or is Free (F).
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02 Price Plans"

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing
02 Experience P x v FSP DR v' DR
02 Experience Plus P x x v'F
02 Experience More P x x x
02 Choices 300, 500, 800, 1200, 2000 B &2 v FSPDR/F vy
6, 12, 18, 24 month contracts
02 Choices 300, 500, 800, 1200, 2000 B &2 v FSPDR/F v
Billpay 30 days, Billpay 12 months (SIM Only)
02 Clear 50, 175 B x x x
02 Clear 350 with free 02 to 02 calls / free text B vAC v FSPDR/F v
extra / free anytime unlimited evening and weekend Weekend only
calls / free anytime landline extra
02 Clear 600 with free unlimited anytime 02 to 02 B x x v'F
calls / free any network text extra / free unlimited
any network evening and weekend calls / free
anytime landline extra
02 Clear Unlimited 02 to 02 calls and texts and B x v FSPF v'F
landline calls
02 Clear 50, 175, 350, 600 (SIM only) B x x x
02 Clear Unlimited 02 to 02 and landline, 02 calls B x v FSP F v'F
and texts (SIM only)
02 Simplicity 100, 150 B x x v F
02 Advance 150, 350, 550, 700 with free unlimited B x x v
anytime 02 to O2 calls extra, free unlimited evening
and weekend calls extra, free unlimited anytime
landline calls
02 Advance 150, 350, 550, 700 (SIM only) B v'FO x x
02 Advance 350, 550, 700 (Microsim for iPhone 4) B v'FO x x
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viii

‘48’ (02 trading name) Price Plans

Plan Name Prepay (P) or Plan Pricing Differs = Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing
48’s Monthly €10 Membership® and €20 VIP P x x x
Membership
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Postfone Price Plans”
Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing

Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing
Postfone Control Price Plan P £ £ &
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Meteor Price Plans®

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing
Anytime Online €5, €10, €20 P x x v DR&F™
Anytime All In €10, €20, €30 P x x v DR&F
Anytime Choice includes P x x v DR&F™
free Meteor Any Network, Internet & Meteor texts
Rolling 30 SIM only (Light users / Small / Medium / B £ £ v'F
Shockproof)
Bill Pay Lite; €10, €30 SIM only B x x v'F
Bill Pay Smart Lite; €30, €50 SIM only B x x vF
Bill Pay Connect 200, 500, 700 B x x v'F
Bill Pay Max B x v FSP vF
Bill Pay Smart 200, 400, Unlimited B x x vF

eMobile (Trading name of Eircom/Meteor) Mobile Price Plans™

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service  Differs to Off-Net
Provider Called Pricing
x x
Standard Seven Day P v ESP
[Weekly Prepay] Seven 5; Seven 10; Seven 15 P x v ESP x
[Monthly Prepay] Thirty 20 Free Any Network Texts P X v ESP X
[Monthly Prepay] Thirty 20 eMobile to eMobile Talk P x v ESP x
and Text
[Monthly Prepay] Thirty 30 eMobile to eMobile Talk P x v ESP x
and Text
Select 100, 200, 300, 400, 500 B X v FSP X
Select Unlimited; Talk and Text B x v  FSP x
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3 Ireland Price Plans™

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
(Note 1) Provider Called Pricing
3Pay €5 top ups, €10 top ups, €20 top ups or higher P v AC x v'F
Weekend only

Bill Pay Flex (Flexi Max plans) B x x v'F
Flexi Fix Regular Talk and Text B & & v'F
Flexi Fix Capped Talk and Text B x X x

Mini, Classic, Super, Mega Flex B X X v F
Classic, Super, Mega, Ultimate Flex Max B 5 5 v'F
Mini, Classic, Super, Mega Flex (SIM Only) B 5 5 v'F
Classic, Super, Mega, Ultimate Flex Max (SIM Only) B £ £ v'F
Flexiflix 15, 25, 45 B x x v'F
Flexiflix 15, 25, 45 (SIM Only) B x x v'F
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Xvii

Tesco Mobile Price Plans

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing
; x x

Anyone Anytime P VE
Anyone Anytime Free €10 Top Up P x x VE
Anyone Anytime Free €20 Top Up P x x VE
Anyone Anytime Free €30 Top Up P x x VE

Free calls, texts, and picture messages (on-net) P x x v'F

SIM Only (12, 16, 20, 25, 30, 40, 50, 70 Euro Plans) B x x v'F

€70 plan now €35: 10,000 Calls, 10,000 Texts, 15GB

Data

Flexible credit capped plan (30, 60, 90 Euro) B x x v'F

12 - 18 months contract plans B x x v'F
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xviii

Blueface Mobile Price Plans

Plan Name Prepay (P) or Plan Pricing Differs  Off-Net Plan Pricing On-Net Pricing
Billpay (B) Plan by Time of Day Differs by Service Differs to Off-Net
Provider Called Pricing

Business Pay as you go P x v'FSP x

Home Landline Pay as you go P x M VM
(Business) Unlimited UK & Ireland Business Plan B x x v'F
(Residential) Freedom Basic B x vM M
(Residential) Freedom World B x M M
Freedom Plus+ B x M M
Mobile Add-on B/P x M M
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Xix

Plan Name Prepay (P) or Plan Pricing for Off-Net Plan Pricing
Billpay (B) Plan Mobile Differs by Differs by Mobile
Time of Day Service Provider
Called
Eircom Talk Anytime B v vDR
Eircom Talk Off-peak B v v DR
Eircom Talk Weekend B v vDR
Eircom Talk add-ons: B x vDR
Mobile Light 60
Mobile Extra 150
eMobile/Meteor 200
Eircom €55 Broadband Mobile & Home Phone B £
Bundle
Eircom €65 Broadband Mobile & Home Phone B v C
Bundle ™
Eircom €79 Broadband Mobile & Home Phone B v x
Bundle ™
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UPC Pricing — Calls to Mobile Elements*"
Plan Name Prepay (P) or Plan Pricing for Off-Net Pricing

Billpay (B) Plan Mobile Differs by Differs by Mobile
Time of Day Network Called

Anytime World

Freetime World

Home Phone

v
v
v
x

® @ W w
X| X| &

Anywhere 100 (includes 100 free minutes to
mobile/landline)

X
X

Anywhere 200 (includes 200 free minutes to B
mobile/landline)

' Vodafone: Details correct as of 19 November 2012, as per data sourced from http://www.vodafone.ie/phones-plans/?ts=1335349194770 and
http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp.

" Vodafone: Customer chooses amount of minutes, texts and data to be included in the plan, with an additional payment for extra minutes/texts used each month.
/odafone: As an alternative to free anytime on-net Vodafone to Vodafone calls and texts, a subscriber can also select free any network calls and texts to 5 any
network numbers.

V' 02: Details correct as of 19 November 2012, as per data sourced from http://www.o2online.ie/o2/shop/plans/ and
http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

¥ 02: Some variants of these plans offer on-net O2 to O2 calls at reduced or free rates, but the majority of the variants on the plans have the same rate for both on-net
and off-net calls.

¥ 02: Some variants of these plans offer on-net O2 to O2 calls at reduced or free rates, but the majority of the variants on the plans have the same rate for both on-net
and off-net calls.

¥ 02: Some variants of these plans offer on-net O2 to O2 calls at reduced or free rates, but the majority of the variants on the plans have the same rate for both on-
net and off-net calls.

vi 48: Details correct as of 19 November 2012, as per data sourced from http://48months.ie/ and
http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

* 48: Unlimited calls and texts to any mobile network, along with a set 20 minutes (cannot purchase excess minutes beyond this) to subscribers of FSPs.

X Postfone: Details correct as of 19 November 2012, as per data sourced from http://www.postfone.ie/ and

http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp
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. Meteor: Details correct as of 19 November 2012, as per data sourced from http://www.meteor.ie/ and

http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

Xii

Meteor: Depends on top-up amount.

i Meteor: Depends on top-up amount.

¥ Meteor: Depends on top-up amount.

*™  eMobile: Details correct as of 19 November 2012, as per data sourced from http://www.meteor.ie/, http://www.emobile.ie/ and

http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

Xvi

H3GIl: Details correct as of 19 November 2012, as per data sourced from http://www.three.ie/products services/index.html and
http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

Xvii

TMI: Details correct as of 19 November 2012, as per data sourced from http://shop.tescomobile.ie/our-price-plans.aspx and
http://www.callcosts.ie/mobile phones/Mobile Calculator.123.LE.asp

Xviii

Blueface: Details correct as of 19 November 2012, as per data sourced from Blueface.
X Eircom: Details correct as of 19 November 2012, as per data sourced from http://www.eircom.net/productsServices/pstn/ and
http://www.callcosts.ie/home phones/Home Phones Calculator.178.LE.asp

* Eircom: Fixed to mobile element considered — Eircom Talk Off-peak. Fixed element includes unlimited off-peak landline calls and 30 minutes off-
peak to any mobile operator. Details correct as of 19 November 2012, as per data sourced from https://secure.eircom.net/bundles/

! Eircom: Fixed to mobile element considered — Eircom Talk Off-peak. Fixed element includes unlimited off-peak Local and National landline calls
and 30 minutes off-peak to any mobile operator. Details correct as of 19 November 2012, as per data sourced from https://secure.eircom.net/bundles/

XXii

Eircom: Fixed to mobile element considered — Eircom Talk Off-peak. Fixed element includes unlimited off-peak Local and National landline calls
and 30 minutes off-peak to any mobile operator. Details correct as of 19 November 2012, as per data sourced from https://secure.eircom.net/bundles/

XXiii

UPC: Details correct as of 19 November 2012, as per data sourced from http://www.upc.ie/phone/ and
http://www.callcosts.ie/home phones/Home Phones Calculator.178.LE.asp.
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Appendix F Updated Interconnection and
Termination Traffic Information

F.1 In Section 6 it was noted that in the MVCT Consultation, in particular in
the context of the individual assessments as to whether MSPs had
faced effective CBP?, ComReg examined

e which were the largest purchasers of MVCT from individual MSPs
(since these were considered to be most likely to seek to exert CBP
having regard to their relative importance to the MVCT seller); and

e the relative exchanges of terminating traffic between each of these
large buyers and the MSP (as part of the assessment as to whether
buyers would be price sensitive).

F.2 ComReg has wupdated the above information (the ‘Updated
Interconnection and Termination Traffic Information’) which is now
presented below.

H3Gl Position

F.3 In the MVCT Consultation we noted that H3GI had some [ direct
MVCT supply agreements with other undertakings, with the two largest®
buyers of MVCT from H3GI being Eircom and Vodafone. H3GI also had
direct interconnection agreements with [$<I] FSPs for the purchase of
fixed termination and other services. This position has not changed® in
the intervening period.

F.4 In the MVCT Consultation we noted that Vodafone and Eircom
accounted for the largest shares of MVCT purchased from H3GI in the
MVCT Consultation. This position remains the same, although ComReg
would note that in recent quarters O2 has become one of the two
largest purchases of MVCT from H3GI. It is, however, too early to say
whether this trend for O2 will continue.

F.5 There have also been some movements in the overall shares of MVCT
sold by H3GI to both Vodafone and Eircom.

F.6 As the end of H1 2012, Vodafone accounted for some [ %]° of
the total share of H3GI provided MVCT, having fallen from %]

! See paragraphs 6.58 and 6.59 of this Decision.
2 See paragraphs 6.84 to 6.248 of the MVCY Consultation.

® The size of buyer is measured here and elsewhere by reference to the volume of MVCT
minutes purchased.

* ComReg notes that H3GI has indicated to ComReg in its response to the August 2012
Statutory Information Request that it had entered into MVCT interconnection arrangements
with non-domestic Service Providers, in particular, [

In t he context of CBP, given domestic
Service Pro viders are likely t o be the mai n p urchasers o f MV CT we have e xcluded
interconnection agreements with non-domestic Service Providers.

® In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Vodafone accounted for approximately [><-%] of th e total share of MVCT purchased
from H3GI.
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in H2 2009. In absolute terms, over the period H2 2007 to H1 2012 (the
‘Updated Relevant Time Period’), the volume of Vodafone’s purchases
of MVCT from H3GI have also increased by some | %], a figure
which has increased significantly on that reported in the period set out in
the MVCT Consultation®.

F.7  As the end of H1 2012, Eircom accounted for some | %]’ of the
total share of H3GI provided MVCT, having fallen from %] in
H2 2009. In absolute terms, over the period H2 2007 to H1 2012 (the
‘Updated Relevant Time Period’), the volume of Eircom’s purchases of
MVCT from H3GI have also declined by some [ %], having
declined further from the figure reported in the MVCT Consultation®.

F.8 It has been observed that, between H2 2007 and H1 2012, H3GI’s
absolute level of termination purchased from Vodafone has increased
by [s<JJj*6]. up significantly from [ %] at the end of 2011. Over
the same period, H3GI's absolute level of termination purchased from
Eircom declined by some [<Jjijjjo].

F.9 Over the Updated Relevant Time Period, ComReg has observed that
there was an asymmetry of traffic flows with H3GI terminating
[§<-%]g more minutes on Vodafone’s network than vice versa.

F.10 ComReg has also observed that, over the Updated Relevant Time
Period there were asymmetric traffic flows, with Eircom terminating
more than [<JJjjjee}* more minutes on H3GI's network than vice
versa.

F.11 Having regard to the above, while there have been some movements in
certain figures, the trends are broadly supportive of the analysis set out
in the MVCT Consultation.

Vodafone Position

F.12 Inthe MVCT Consultation we noted that Vodafone had some | direct
MVCT supply agreements with other undertakings, with the two largest
buyers of MVCT from Vodafone being Eircom and O2. Vodafone also
had direct interconnection agreements with | FSPs for the purchase
of fixed termination and other services. This position has changed in the
intervening period with Vodafone having entered into another

® In the MVCT Consultation it was noted that the volume of MVCT purchased by Vodafone
from H3GI had grown by [<Jjjj%] in the period between H2 2007 to H1 2011.

" In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Eircom accounted for approximately [<|JJjjj%] of the total share of MVCT purchased from
H3GI.

8 In the MVCT Consultation it was noted that the volume of MVCT purchased by Eircom from
H3GI had declined by [s<JJJj] in the period between H2 2007 to H1 2011.

° Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by Vodafone on H3GI and the total volume of minutes terminated by H3GI on
Vodafone. In the MVCT Consultation it was noted that this figure was [<JJjJJj%].

° Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by Eircom on H3GI and the total volume of minutes terminated by H3GI on
Eircom. In the MVCT Consultation it was noted that this figure was [~<]JJjjj%].
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interconnect agreement with another undertaking™ for the supply of
MVCT.

F.13 In the MVCT Consultation we noted that Eircom and O2 accounted for
the largest shares of MVCT purchased from Vodafone in the MVCT
Consultation. This position remains the same, although, there have also
been some movements in the overall shares of MVCT sold by Vodafone
to both these Service Providers.

F.14 As the end of H1 2012, Eircom accounted for some |
total share of Vodafone provided MVCT, having fallen from
in H2 2007. In absolute terms, over the period H2 2007 to H1 2
‘Updated Relevant Time Period’), the volume of Eircom’s iurchases of

MVCT from Vodafone have also declined by some [ %], with the
level of decline further increasing significantly beyond that reported
upon in the MVCT Consultation ™.

F.15 As the end of H1 2012, O2 accounted for some [§<-%]14 of the total

share of Vodafone provided MVCT, broadly the same as the figure of
[ %] in H2 2009. In absolute terms, over the period H2 2007 to H1
2012 (the ‘Updated Relevant Time Period’), the volume of O2's
purchases of MVCT from Vodafone have also declined by [§<-%],
with the level of decline increasing beyond that reported upon In the
MVCT Consultation®.

F.16 Over the Updated Relevant Time Period, ComReg has also observed
that there was an asymmetry of traffic flows with Eircom terminating
[< %] ** more minutes on Vodafone’s network than vice versa, a
figure which has increased significantly since the period reported upon
in the MVCT Consultation.

F.17 ComReg has also observed that, over the Updated Relevant Time
Period there were asymmetric traffic flows, with O2 terminating
[§<-%]17 more minutes on Vodafone’s network than vice versa, a

* This undertaking is [ -

2 1n the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Eircom accounted for approximately [><.%] of the total share of MVCT purchased from
Vodafone.

¥ 1n the MVCT Consultation it was noted that the volume of MVCT purchased by Eircom
from Vodafone had declined by [s<JJjjj%] in the period between H2 2007 to H1 2011.

4 In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
02 accoun ted f or appr oximately [ 3<-%] of th e to tal s hare of MVCT pu rchased from
Vodafone.

5 In the MVCT Consultation it was noted that the volume of MVCT purchased by 02 from
Vodafone had declined by [<JJjjj%] in the period between H2 2007 to H2 2011.

'® Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by Eircom on Vodafone and the total volume of minutes terminated by Vodafone
on Eircom. In the MVCT Consultation it was noted that this figure was [<]JJjj%!

" Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by O2 on Vodafone and the total volume of minutes terminated by Vodafone on
02. In the MVCT Consultation it was noted that this figure was [ [J%].
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figure which has increased significantly since the period reported upon
in the MVCT Consultation.

02 Position

F.18 In the MVCT Consultation we noted that O2 had some [<H] direct
MVCT supply agreements with other undertakings, with the two largest™
buyers of MVCT from O2 being Eircom and Vodafone. O2 also had
direct interconnection agreements with [e<l] FSPs for the purchase of
fixed termination and other services. O2 indicated to ComReg in its
response to a July 2012 13D Request that O2 had some [ direct
MVCT supply agreements with other undertakings. The situation
remains the same in terms of the two largest buyers of MVCT from O2
and O2’s position has not changed in terms of direct interconnection
agreements for the purchase of fixed termination and other services.

F.19 In the MVCT Consultation we noted that Eircom and Vodafone
accounted for the largest shares of MVCT purchased from O2 in the
MVCT Consultation. This position remains the same.

F.20 There have also been some movements in the overall shares of MVCT
sold by O2 to both Eircom and Vodafone.

F.21 As the end of H1 2012, Vodafone accounted for some [ %]" of
the total share of O2 provided MVCT, having fallen from [ %] in
H2 2009. In absolute terms, over the period H2 2007 to H1 2012 (the
‘Updated Relevant Time Period’), the volume of Vodafone’s purchases
of MVCT from O2 have decreased by some [ %], a figure which

has decreased further on that reported in the period set out in the MVCT
Consultation®.

F.22 As the end of H1 2012, Eircom accounted for some [ %]** of the
total share of O2 provided MVCT, having fallen from %] in H2
2009. In absolute terms, over the period H2 2007 to 012 (the
‘Updated Relevant Time Period’), the volume of Eircom’s purchases of
MVCT from O2 have also declined by some [&K %], having declined

further from the figure reported in the MVCT Consultation®.

F.23 It has been observed that, between H2 2007 and H1 2012, O2's
absolute level of termination purchased from Vodafone has decreased

8 The size of buyer is measured here and elsewhere by reference to the volume of MVCT
minutes purchased.

¥ In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Vodafone accounted for approximately [ <JJjjj%°] of the total share of MVCT purchased
from O2.

% 1n the MVCT Consultation it was noted that the volume of MVCT purchased by Vodafone
from 02 had declined by [<{jjjjj%] in the period between H2 2007 to H1 2011,

21 In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Eircom accounted for approximately [s<|JJjjjfj%] of the total share of MVCT purchased from
02.

2 1n the MVCT Consultation it was noted that the volume of MVCT purchased by Eircom
from 02 had declined by [<{jjjjjj%] in the period between H2 2007 to H1 2011,
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by [§<-%], down further from [ %] at the end of 2011. Over
the same period, O2’'s absolute level of termination purchased from
Eircom declined by some [K_%].

F.24 Over the Updated Relevant Time Period, ComReg has observed that
there was an asymmetry of traffic flows with O2 terminating [< .%]23
more minutes on Vodafone’s network than vice versa.

F.25 ComReg has also observed that, over the Updated Relevant Time
Period there were asymmetric traffic flows, with Eircom terminating
[§<-%]24 more minutes on O2’s network than vice versa.

F.26 Having regard to the above, while there have been some movements in
certain figures, the trends are broadly supportive of the analysis set out
in the MVCT Consultation.

Meteor Position

F.27 In the MVCT Consultation we noted that Meteor had some [§<I direct
MVCT supply agreements with other undertakings, with the two largest
buyers of MVCT from Meteor being O2 and Vodafone. Meteor also had
direct interconnection agreements with [ FSP for the purchase of
fixed termination and other services. This position has not changed in
the intervening period.

F.28 In the MVCT Consultation we noted that O2 and Vodafone accounted
for the largest shares of MVCT purchased from Meteor in the MVCT
Consultation. This position has not changed in the intervening period,
although there have been some movements in the overall shares of
MVCT sold by Meteor to both O2 and Vodafone.

F.29 As the end of H1 2012, O2 accounted for some [ %]> of the total
share of Meteor provided MVCT, having increased slightly from
[ %] in H2 2009. In absolute terms, over the period H2 2007 to
H1 , the volume of O2’'s iurchases of MVCT from Meteor have

also increased by some | %], a figure which has decreased
significantly on that reported In the period set out in the MVCT
Consultation®.

3 Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by V odafone on O2 and the tot al volume o f mi nutes terminated by O2 on
Vodafone. In the MVCT Consultation it was noted that this figure was [ [Jj%].

** Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by Eircom on 02 and the total volume of minutes terminated by O2 on Eircom.
In the MVCT Consultation it was noted that this figure was [<| %]

% In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
02 accounted for approximately [ S<{JJjjj%1 of the total share of MVCT purchased from
Meteor.

%6 In the MVCT Consultation it was noted that the volume of MVCT purchased by 02 from
Meteor had grown by [<{Jjjjj%] in the period between H2 2007 to H1 2011.
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F.30 As the end of H1 2012, Vodafone accounted for some [§<-%]27 of
the total share of Meteor provided MVCT, having grown from
[ %] in H2 2009. In absolute terms, over the period H2 2007 to
H1 12 (the ‘Updated Relevant Time Period’), the volume of
Vodafone’s purchases of MVCT from Meteor have also increased by
some [ %], having declined from the figure reported in the
MVCT Consultation®.

F.31 It has been observed that, between H2 2007 and H1 2012, Meteor’'s
absolute level of termination purchased from O2 has decreased by
[s<Jj|26]. Comparatively, in the period between H2 2007 and H1 2012,
Meteor’s absolute level of termination purchased from O2 declined by
[<7.65%]. Between H2 2007 and H1 2012, Meteor’s absolute level of
termination purchased from Vodafone grew by some [&K %],
while in the period between H2 2007 and H1 2012, Meteor’s absolute
level of termination purchased from Vodafone grew by [ -%]

F.32 Over the Updated Relevant Time Period, ComReg has observed that
there was a significant narrowing of the asymmetry of traffic flows, with
Meteor now terminating [< %] less minutes on Vodafone’s
network than vice versa.

F.33 ComReg has also observed that, over the Updated Relevant Time
Period there were asymmetric traffic flows, with O2 terminating
[=<JjjiJo51 more minutes on Meteor’s network than vice versa.

F.34 Having regard to the above, while there have been some movements in
certain figures, the trends are broadly supportive of the analysis set out
in the MVCT Consultation.

TMI Position

F.35 In the MVCT Consultation we noted that TMI had some [KI direct
MVCT supply agreements with other undertakings, with the two largest
buyers of MVCT from TMI being Eircom and O2. TMI also had direct
interconnection agreements with [§<I FSPs for the purchase of fixed
termination and other services. This position has not changed in the
intervening period.

F.36 In the MVCT Consultation we noted that Eircom and O2 accounted for
the largest shares of MVCT purchased from TMI in the MVCT
Consultation. ComReg notes that although in H1 2012 Vodafone was

2 In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Vodafone accounted for approximately [ <JJjjj%] of the total share of MVCT purchased
from Meteor.

% In the MVCT Consultation it was noted that the volume of MVCT purchased by Vodafone
from Meteor had increased by [*<}JJjjjj%] in the period between H2 2007 to H1 2011.

? Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by Vodafone on Meteor and the total volume of minutes terminated by Meteor
on Vodafone. In the MVCT Consultation it was noted that this figure was [ [[Jj%!I.

% Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by O2 on Meteor and the total volume of minutes terminated by Meteor on O2.
In the MVCT Consultation it was noted that this figure was [< [JJj%].
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one of the two largest purchasers of MVCT from TMI, over the Updated
Relevant Time Period, O2 and Eircom still remained the top two
purchasers of TMI provided MVCT, despite there being some
movements in the overall shares of MVCT sold by TMI to both Eircom
and O2. As at the end of H1 2012, Eircom accounted for some
[ %*] of the total share of TMI provided MVCT, having fallen
substantially from [ %] in H2 2009. In absolute terms, over the
period H2 2009 to H1 2012, the volume of Eircom’s purchases of MVCT
from TMI have also increased by some [ %]*, a figure which has
increased significantly on that reported in the period set out in the
MVCT Consultation.

F.37 As at the end of H1 2012, O2 accounted for some [ %]* of the
total share of TMI provided MVCT, having fallen from [ %] in H2
2009. In absolute terms, over the period H2 2007 to H1 2012 (the
‘Updated TMI Relevant Time Period’), the volume of O2’s purchases of
MVCT from TMI have also increased by some [&K %], having
declined from the growth figure reported in the MVCT Consultation®.

F.38 It has been observed that, between H2 2007 and H1 2012, TMI's
absolute level of termination purchased from O2 has increased by
[=<}Jl°5). up significantly from [s<JjjjjJos] at the end of 2011.

F.39 Over the Updated Relevant Time Period, ComReg has observed that
there was a reduced but still significant asymmetry of traffic flows
between TMI and Eircom, with TMI terminating [ -%]35 less
minutes on Eircom’s network than vice versa.

F.40 ComReg has also observed that, over the Updated Relevant Time
Period there were slightly reduced but low asymmetric traffic flows
between TMI and O2, with TMI terminating [ %]** more minutes on
02’s network than vice versa.

F.41 Having regard to the above, while there have been some movements in
certain figures, the trends are broadly supportive of the analysis set out
in the MVCT Consultation.

31 In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
Eircom accounted for approximately [<|JJjj%] of the total share of MVCT purchased from
TMI.

% 1n the MVCT Consultation it was noted that the volume of MVCT purchased by Eircom
from TMI had grown by [«<JjJjJ%] in the period between H1 2009 to H1 2011.

% In the MVCT Consultation it was noted that, in the period between H2 2007 to H2 2011,
02 accounted for approximately [ <jjjjjj%] of the total share of MVCT purchased from
TMI.

34 In the MVCT Consultation it was noted that the volume of MVCT purchased by 02 from
TMI had increased by [«<Jjjjj%] in the period between H2 2007 to H1 2011.

% Figure based on the total volume, over the Updated Relevant Time Period, of minutes
terminated by TMI on Eircom and the total volume of minutes terminated by Eircom on TMIL.
In the MVCT Consultation it was noted that this figure was [<JJjJ%]-

% Figure based on the total volume, over the Updated TMI Relevant Time Period, of minutes
terminated by TMI on O2 and the total volume of minutes terminated by O2 on TMIL. In the
MVCT Consultation it was noted that this figure was [< [JJj%].
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Lycamobile Position

F.42

F.43

F.44

F.45

F.46

F.47

F.48

In the MVCT Consultation we noted that Lycamobile was directly
interconnected with O2 only (which hosts Lycamobile’s MVNO
arrangement). We also noted that O2 also provides transit services to
Lycamobile to facilitate the routing of outbound traffic from Lycamobile
to other Service Providers and inbound traffic from other Service
Providers to Lycamobile. This position has not changed in the
intervening period. We also noted in the MVCT Consultation that as
Lycamobile was not yet operational, ComReg did not yet have any
reliable MVCT volume figures upon which to base an assessment of the
largest buyers of Lycamobile MVCT or an assessment of the largest
sellers of termination to Lycamobile. Lycamobile indicated that once its
traffic volumes justify it, it intends to interconnect with other Service
Providers directly.

Lycamobile provided ComReg with one partial half-year period of MVCT
volume information (given it only entered the market in May 2012) upon
which to base an assessment of the largest buyers of Lycamobile
MVCT and an assessment of the largest sellers of termination to
Lycamobile. However, given the scale of termination volumes involved,
it is too early to say yet whether this position is likely to remain in the
medium to ling term. Nevertheless, this is the only information available
to ComReg. ComReg has, therefore, considered the share of MVCT
purchased by a number of Service Providers directly and indirectly
interconnected with Lycamobile.

As at H1 2012, O2 accounted for [M/o] of the share of Lycamobile-
provided MVCT, while [ %] of Lycamobile’s total purchased

termination was on O2’'s network.

In the same period, Eircom accounted for | %] of the total share of
Lycamobile-provided MVCT, and Meteor accounted for an additional
[ %] of the total share of Lycamobile-provided MVCT. Combined,

9.3% of Lycamobile’s total purchased termination was across the
Meteor and Eircom networks.

In H1 2012, Vodafone accounted for [ %] of the total share of
Lycamobile-provided MVCT, while [ o] of Lycamobile’s total
purchased termination was on the Vodafone network.

The volume of termination purchased by Lycamobile from other Service
Providers (including MSPs) is sufficiently low that it is not possible to
draw any definitive conclusions from this. However, ComReg considers
that given Lycamobile’s subscriber base it will considered it to be
important to secure interconnection with other Service Providers (in
order that its subscribers can make calls to subscribers on other
networks — absent the ability to do so Lycamobile would not likely attract
subscribers to its network)

Having regard to the above, it is reasonable to assume the O2, Eircom
group and Vodafone likely constitute the largest purchasers of MVCT
from Lycamobile which is representative of ComReg’s preliminary view
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in the MVCT Consultation and are broadly supportive of the views set
out therein.
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Appendix G Other SMP Criteria
Considered

G.1 As noted in paragraph 6.5, other factors which could be used to indicate
the potential market power of an undertaking have been considered but,
for the reasons set out below, are considered of little or no relevance for
the purposes of the SMP assessment in the Relevant MVCT Markets.

Overall size of the undertaking

G.2 This criterion refers to the potential advantages, and the sustainability of
those advantages, that may arise by virtue of the size of the undertaking
relative to its competitors or customers. Having regard to the definition
of the Relevant MVCT Markets, there is only one supplier in each
Relevant MVCT Market and, therefore, there are no actual or potential
competitors (given significant entry barriers). ComReg does, however,
consider this factor to be somewhat relevant in considering the strength
and impact of any countervailing buyer power on SMP. This criterion is,
therefore, considered of less relevance.

Technological advantages or superiority

G.3 Technological advances or superiority can represent a barrier to entry
as well as conferring the ability for an undertaking to achieve cost or
production advantages/efficiencies over its competitors. Having regard
to the definition of the Relevant MVCT Markets, there is only one
supplier in each Relevant MVCT Market (given significant entry barriers)
and, therefore, there are no actual or potential competitors.
Comparisons amongst competitor technologies have little or no bearing
on the assessment of SMP in the Relevant MVCT Markets. This
criterion is, therefore, considered of less relevance.

Easy or privileged access to capital markets/financial
resources

G.4 Easy or privileged access to capital markets may act as a barrier to
entry, however, for the same reasons identified in paragraph G.3 there
are absolute barriers to entry and no actual or potential competitors on
each Relevant MVCT Market. Capital/financial advantages vis-a-vis
competitors do not arise in the Relevant MVCT Markets and this
criterion is, therefore, considered of little or no relevance.

A highly developed distribution and sales network

G.5 The need to establish distribution systems might delay short to medium
term market entry given the costs involved and can, therefore, act as a
barrier to entry. Given MVCT is a wholesale service and is purchased
by a relatively small number of authorised undertakings (often through
an intermediary transit provider) the nature of the SMP MSP’s
distribution and sales network is not particularly complex. This criterion
is, therefore, not considered of relevant to the assessment of SMP in
the Relevant MVCT Markets.

237 ComReg 12/124



Market Analysis: Mobile Voice Call Termination

Product or services diversification

G.6

While there is often a positive correlation between product/service
differentiation and market power (due to the impact of differentiation on
brand loyalty and a customer’s willingness to switch supplier), MVCT is
purchased on a standalone rather than a bundled basis. This criterion
is, therefore, considered of less relevance to the assessment of SMP in
the Relevant MVCT Markets.

Economies of scale and scope

G.7

G.8

G.9

Economies of scale refer to reductions in average costs due to an
increase in output/production. Economies of scale can act as a barrier
to entry given new entrants may not achieve the same cost advantages
as an existing producer whose output is at operating at a higher level,
i.e. it may result in new entrants only being able to operate below the
minimum efficient scale.

Economies of scope exist when a product’s average costs are reduced
by virtue of the firm producing the product jointly with other products, i.e.
where the firm achieves lower costs of production as it produces
product jointly rather than separately. Economies of scope can act as a
barrier to entry given they can confer cost advantages on a firm over its
competitors (who may not produce other products etc.).

For the same reasons identified in paragraph G.3 there are significant
barriers to entry in the Relevant MVCT Markets, no actual or potential
competitors and, as a consequence cost advantages via scale or scope
economies do not arise in the context of an SMP assessment. These
criteria are, therefore, not considered relevant to the assessment of
SMP in the Relevant MVCT Markets.

Barriers to expansion

G.10 Competition in a market may be more vigorous where entry barriers are

lower. For the same reasons identified in paragraph G.3 there are
significant barriers to entry in the Relevant MVCT Markets, no actual or
potential competitors and, as a consequence, competition is not likely to
extend beyond the MSP supplying MVCT. This criterion is, therefore,
not considered of relevance to the assessment of SMP in the Relevant
MVCT Markets.

Sunk costs

G.11 Sunk costs are costs that once incurred cannot be recovered on exit

from the market and can represent an absolute barrier to entry. For the
same reasons identified in paragraph G.3 there are significant barriers
to entry in the Relevant MVCT Markets, no actual or potential
competitors and, as a consequence, this criterion is, therefore, not
considered of relevance to the assessment of SMP in the Relevant
MVCT Markets.
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Appendix H Final Regulatory Impact
Assessment

H.1 In section 9 of this Decision ComReg considered Respondents’ views
on the RIA originally set out in its MVCT Consultation. This Appendix H
sets out ComReg’s Final RIA.

H.2 The Regulatory Impact Assessment (RIA) is an analysis of the likely
effect of proposed new regulation or regulatory change. The purpose of
a RIA is to establish whether regulation is actually necessary, to identify
any possible negative effects which might result from imposing a
regulatory obligation and to consider any alternatives. The RIA should
help identify regulatory options, and should establish whether proposed
regulation is likely to have the desired impact. It is a structured
approach to the development of policy, and analyses the impact of
regulatory options on different stakeholders. Appropriate use of the RIA
should ensure that the most effective approach to regulation is adopted.

H.3 ComReg’s approach to RIA follows the RIA Guidelines' published by
ComReg in August 2007 and takes into account the “Better Regulation”
programme? and international best practice (for example, considering
developments about RIA published by the European Commission and
the OECD).

H.4 Section 13(1) of the Communications Regulation Acts 2002 to 2011
requires ComReg to comply with Ministerial Policy Directions. In this
regard, Ministerial Policy Direction 6 of February 2003° requires that,
before deciding to impose regulatory obligations on undertakings,
ComReg shall conduct a RIA in accordance with European and
international best practice and otherwise in accordance with measures
that may be adopted under the “Better Regulation” programme.

H.5 In conducting the RIA, ComReg has regard to the RIA Guidelines, while
recognising that regulation by way of issuing decisions e.g. imposing
obligations or specifying requirements in addition to promulgating
secondary legislation may be different to regulation exclusively by way
of enacting primary or secondary legislation. Our ultimate aim in
conducting a RIA is to ensure that all measures are appropriate,
proportionate and justified. To ensure that a RIA is proportionate and
does not become overly burdensome, a common sense approach has
been taken towards a RIA.

H.6 ComReg's approach to RIA follows five steps:

! ComReg, “Guidelines on ComReg’s Approach to Regulatory Impact Assessment”, ComReg
Document 07/56a, 10 August 2007 (the '‘RIA Guidelines’).

2 Department of the Taoiseach, “Regulating Better”, January 2 004. See also “Revised RIA
Guidelines: Ho wt oco nducta Regulato ry Impact Anal ysis”, June 2009,
http://www.taoiseach.gov.ie/eng/Publications/Publications 2011/Revised RIA Guidelines J

une 2009.pdf.

% Ministerial Policy Direction made by the Mi nister of Communications, Marine and Nat ural
Resources on 21 February 2003.
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Step 1: Describe the policy issue and identify the objectives.
Step 2: Identify and describe the regulatory options.

Step 3: Determine the impacts on stakeholders.

Step 4: Determine the impacts on competition.

Step 5: Assess the impacts and choose the best option.
The purpose of carrying out a RIA is to aid decision-making through
identifying regulatory options and analysing the impact of those options
in a structured manner. The Department of the Taoiseach’s Revised
RIA Guidelines state that

“RIA should be conducted at an early stage and before a
decision to regulate has been taken.™

The European Commission, in reviewing its own use of impact
assessments, also notes that:

“Impact assessments need to be conducted earlier in the
policy development process so that alternative courses of
action can be thoroughly examined before a proposal is
tabled.”™

In determining the impacts of the various regulatory options, current
best practice appears to recognise that full cost benefit analysis would
only arise where it would be proportionate or in exceptional cases where
robust, detailed and independently verifiable data is available. Such
comprehensive review may be undertaken by ComReg when necessary
and appropriate.

Having regard to the various sets of guidelines, it is clear that the RIA
should be introduced as early as possible in the assessment of potential
regulatory options, where appropriate and feasible and ComReg has
done so in the MVCT consultation. The consideration of regulatory
impact provides a discussion of options, and the RIA should therefore
be integrated within the overall preliminary analysis. This is the
approach which ComReg has followed in this market review. The RIA is
now being finalised in this Decision, having taken into account
Respondents’ views and any comments from the European Commission
and the Competition Authority.

ComReg now conducts its final RIA (the ‘Final RIA’) having regard to its
final position to imposing (or not) regulatory remedies in section 8, along
with a consideration of other options which have been now discounted.
The following sections, in conjunction with the rest of the analysis and
discussion set out elsewhere in this Decision and in the MVCT
Consultation represent the Final RIA. It sets out a final assessment of

* See paragraph 2.1 of the Revised RIA Guidelines.

® Com munication f rom the Com mission t o the Eu ropean P arliament, th e Council, th e
European Economic and Social Co mmittee and the Co mmittee of the Regions, “S econd
strategic re view o f Bet ter R egulation i n t he Europ ean Unio n”, COM(20 08) 32 fi nal
30.01.2008, p. 6.
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the potential impact of the imposition of the regulatory obligations on
MSPs that have been designated® with SMP in each of the Relevant
MVCT Markets (as defined in section 5 of this Decision).

Principles in selecting remedies

H.12 In paragraphs 8.2 to 8.4 of the MVCT Consultation and section 8 and 9
of this Decision, we previously set out the legislative basis upon which
ComReg must consider the imposition of remedies. In choosing
remedies ComReg is obliged, pursuant to Regulation 8(6) of the Access
Regulations, to ensure that they are:

e Based on the nature of the problem identified

e Proportionate and justified in the light of the objectives laid down in
section 12 of the Communications Regulation Acts 2002 to 2011,
and Regulation 16 of the Framework Regulations and Regulation 6
of the Access Regulations; and

e Only imposed following consultation in accordance with Regulations
12 and 13 of the Framework Regulations.

H.13 Section 12(1)(a) of the Communications Regulation Acts 2002 to 2011’
sets out the objectives of ComReg in exercising its functions in relation
to the provision of electronic communications networks, electronic
communications services and associated facilities, namely:

e To promote competition;
e To contribute to the development of the internal market; and

e To promote the interests of users within the European Union.

Describe the policy issue and identify the
objectives

H.14 In general, the European Commission acknowledges the need for the
imposition of ex ante SMP related regulatory obligations in order to
mitigate the exercise of SMP by undertakings and to ensure the
development of effective competition within and across communications
markets. We have noted previously that the European Commission has
established that the wholesale MVCT market is susceptible to ex ante
regulation and, on this basis, ComReg has carried out the analysis in
the MVCT Consultation and this Decision.

H.15 In sections 5 and 6 of this Decision respectively, ComReg set out its
position on the definition of the individual Relevant MVCT Markets,
followed by a competition analysis within each of these markets®.

® See section 6 of this Decision.

7 Other relevant statutory objectives which ComReg took into account include those set out
at Regulation 16 of the Framework Regulations and Regulation 6 of the Access Regulations.

8 ComReg set o ut its preliminary views on such matt ers in section 5 and 6 of the MVCT
Consultation.
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ComReg has designated six MSPs with SMP in each of the separate
Relevant MVCT Markets within which they operate. In section 7,
ComReg then considered, on the basis of the SMP findings, the
potential for competition problems to arise in the Relevant MVCT
Markets over the review period in question®. To address these identified
competition problems and competition/consumer impacts, ComReg set
out and justified in section 8 proportionate regulatory remedies that it is
imposing on MSPs with SMP*. In section 9 of this Decision, ComReg
has considered Respondents’ views on the RIA was set out in the
MVCT Consultation.

H.16 As noted above, on the basis of its assessment, ComReg’s position is
that each of the Relevant MVCT Markets is not effectively competitive
and the MSP operating in each Relevant MVCT Market (as identified in
paragraph 6.136) should be designated as having SMP. As noted in
paragraph 8.2 of the MVCT Consultation and section 8 of this Decision,
in order to address identified competition problems, ComReg is required
to impose on an operator with SMP such of the obligations (or
remedies) set out below:

(&) Access;

(b) Transparency;

(c) Non-Discrimination;

(d) Price Control and Cost Accounting; and
(e) Accounting Separation.

H.17 We also noted in paragraph 8.8 of the MVCT Consultation and section 8
and 9 of this Decision, that ComReg is compelled to impose at least one
obligation on an SMP MSP where it is designated as having SMP.

H.18 With specific regard to the definition of the Relevant MVCT Markets, the
assessment of competition within them and, having regard to the
competition problems identified in section 7 of the MVCT Consultation
and this Decision, ComReg’s objectives are to enhance the
development of effective competition in downstream markets within
which MSPs and FSPs, that rely on the upstream MVCT input, operate.
In so doing, ComReg is seeking to prevent restrictions or distortions in
competition amongst Service Providers, thereby promoting the
development of effective competition, to the ultimate benefit of
consumers. ComReg is also seeking to provide regulatory
certainty/predictability to all Service Providers through the development
of an effective and efficient forward looking regulatory regime that serve
to promote competition amongst MSPs and, to a certain extent,
between MSPs and FSPs. These objectives also serve to further the
development of the internal market given Service Providers operate in

®Co mReg se t out i ts pr eliminary views o n such matt ersin section 7o f the MVCT
Consultation.

© Co mReg set out i ts pr eliminary views 0 n such matt ers i n sect ion 8 o ft he MVCT
Consultation.
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other European jurisdictions and given MVCT is also an input to calls
originating abroad but destined for Irish mobile subscribers.

H.19 In pursuing these objectives, ComReg aims to influence the behaviour
of SMP MSPs in order to mitigate the potential harmful effects that can
arise as a consequence of the exercise of SMP. In this regard, ComReg
considers that the regulatory measures that it has imposed in section 8
of this Decision, (and further considered in section 9), should address,
in a proportionate way, the relevant competition problems and the
consequential impacts on competition and consumers.

H.20 In section 8 of this Decision, ComReg has considered the impact of the
specific nature of regulation considered necessary in the Relevant
MVCT Markets and, is of the view that the remedies specified are both
appropriate and justified in light of the market analysis and the identified
competition problems. The regulatory options are further considered
below.

Identify and describe the potential regulatory
options

H.21 ComReg recognises that regulatory measures should be kept to the
minimum necessary to address the identified market failure in an
effective, efficient and proportionate manner. There are a range of
potential regulatory options available to ComReg to address the
competition problems in the Relevant MVCT Markets.

H.22 In this regard, regulation can be considered to be incremental, such that
only obligations are imposed which are necessary and proportionate to
the competition problems which have been identified. The lightest
measure that can be imposed is the obligation of transparency.™ Should
this be insufficient to address competition problems on its own, ComReg
may apply a non-discrimination obligation.* If this is still not sufficient,
ComReg may next consider the imposition of an access obligation,* or
accounting separation obligations.** The final measure to be considered
is the imposition of a price control and cost accounting remedy.*

H.23 The questions of regulatory forbearance and the incremental imposition
of one or more of the above obligations are considered below.

Forbearance

H.24 In the case of the current analysis of the Relevant MVCT Markets,
ComReg is required® to impose at least some level of regulation on
undertakings designated as having SMP. In section 6 of this Decision,
ComReg set out its position that none of the Relevant MVCT Markets is

' Regulation 9 of the Access Regulations.

12 Regulation 10 of the Access Regulations.

13 Regulation 12 of the Access Regulations.

4 Regulation 11 of the Access Regulations.

!> Regulation 13 of the Access Regulations.

!® per Regulation 8(1) of the Access Regulations.
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effectively competitive (or likely to become effectively competitive within
the timeframe covered by this review).

In view of this, absent the imposition of any remedies within the
Relevant MVCT Markets, it is ComReg’'s position that such markets
would not likely function effectively. As highlighted in section 8 of the
MVCT Consultation and this Decision and paragraph 9.43 of this
Decision, it is ComReg’s position that the option of regulatory
forbearance in each of the Relevant MVCT Markets is not, therefore,
appropriate or justified.

Transparency Obligations

H.26

H.27

H.28

ComReg’s position in section 8 of the MVCT Consultation*” and section
8'® of this Decision is that a transparency obligation was necessary and
would facilitate the development of effective downstream competition. In
summary, ComReg has specified transparency remedies involving
requirements to publish a Reference Interconnect Offer setting out the
contractual terms and conditions and technical basis upon which
Service Providers can obtain access to MVCT and associated facilities;
and requirements to publish MTRs and provide advanced notice of
changes to them.

ComReg considers that each of the SMP MSPs should be required to
comply with transparency obligations in order to minimise information
asymmetries and, therefore, facilitate timely and efficient access to
MVCT and associated facilities and to promote effective competition in
downstream markets.

However, transparency obligations on their own are not considered by
ComReg to be sufficient, as while they allow monitoring and observation
of actions, they do not directly affect the actions/ behaviour of SMP
MSPs themselves.

Non-Discrimination Obligations

H.29

H.30

Following our review of competition problems in section 7 of the MVCT
Consultation and Section 7 of this Decision, we also subsequently
considered in section 8 of the MVCT Consultation and section 8 of this
Decision® that a non-discrimination obligation was necessary. In
summary, ComReg has specified non-discrimination remedies relating
to requirements that SMP MSPs ensure that other Service Providers
being provided with MVCT are not treated differently, or that such
Service Providers are provided with information or service in a manner
different to which the SMP MSP provides to itself.

Such non-discrimination obligations essentially drive a form of
behaviour in the Relevant MVCT Market, by requiring equivalent or

" See paragraphs 8.52 to 8.64 of the MVCT Consultation.

! See paragraphs 8.78 to 8.80 of this Decision.
% See paragraphs 8.41 to 8.51 of the MVCT Consultation.

?® See paragraphs 8.56 to 8.59 of this Decision.
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treatment of Service Providers (with the transparency obligation
providing the means of observing that discrimination is not occurring). In
view of potential issues of discriminatory treatment (on price or non-
price terms), transparency obligations alone would not address such
issues. Furthermore, a non-discrimination obligation itself (or coupled
with transparency) does not specifically address what type of product or
service should be offered, or how it should be offered. Additionally,
recourse to a non-discrimination obligation tends to be on an ex post
basis, so that a Service Provider alleges a breach after the event.

Thus, the operation of the non-discrimination and transparency
obligations alone are considered by ComReg not to be adequate in
providing a means of ensuring ex ante that SMP MSPs provide access
to MVCT and associated facilities, including request for different types
of access or providing it in a fair, reasonable and timely manner.

Access Obligations

H.32

H.33

H.34

In our review of competition problems in section 7 of the MVCT
Consultation and section 7 of this Decision and our review of remedies
in section 8%, of the MVCT Consultation and section 8 of this Decision?,
we identified issues related to the actual denial of or effective refusal to
provide access to MVCT and associated facilities. While a non-
discrimination obligation would be a necessary supporting obligation to
address these issues, it is ComReg’s position that it would not on its
own, or coupled with transparency obligations, be sufficient.

An access obligation gives operators the right to request access to
MVCT and associated facilities and establishes the principles on which
the relevant products and services should be made available. In
summary, ComReg has specified access remedies relating to the
requirement to provide access to MVCT and associated facilities, and to
do so in a fair, reasonable and timely manner (and to provide objective
reasons where requests for access are refused); the requirement to
negotiate in good faith with Service Providers requesting access to
MVCT; the requirement not to withdraw access to facilities already
granted; and the requirement to grant open access to technical
interfaces, protocols and other key technologies that are indispensable
for the interoperability of services or virtual network services

It is ComReg’s position that, such access obligations are a fundamental
requirement in the Relevant MVCT Markets and, taking account of the
provisions of Regulation 12(1) of the Access Regulations, the absence
of such obligations would hinder the development of effectively
competitive retail markets by creating restrictions or distortions in
competition amongst Service Providers, to the detriment of consumers.

! See paragraphs 8.17 to 8.40 of the MVCT Consultation.

2 See paragraphs 8.35 to 8.370f this Decision.
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Such access obligations are therefore considered necessary and
appropriate in achieving the objectives of section 12* of the
Communications Regulation Acts 2002 to 2011 and Regulation 16 of
the Framework Regulations and Regulation 6 of the Access
Regulations, namely the promotion of competition, contributing to the
development of the internal market and protecting the interests of end-
users.

Price Control and Cost Accounting Obligations

H.36

H.37

H.38

In our review of competition problems in section 7 of the MVCT
Consultation and section 7 of this Decision, and following our
consideration of remedies in section 8* of the MVCT Consultation and
Section 8% of this Decision, we considered it necessary to ensure that
wholesale charges for access to MVCT and associated facilities should
be subject to price control and cost accounting obligations. In summary,
ComReg has decided to impose requirements that access to MVCT and
associated facilities are cost oriented, with the detailed nature of the
specific costing methodology to be adopted in light of the cost
orientation obligation to be subject to a separate pricing consultation
which is expected to be published shortly.

Given our position that the MSP operating in each Relevant MVCT
Market (as identified in paragraph 6.136) has SMP, there is limited
constraint offered by actual competition, potential competition and
countervailing buyer power and, as a consequence, an SMP MSP’s
wholesale prices are not likely to be appreciably constrained in the
absence of regulation. In view of this, transparency, non-discrimination
and access obligations combined are not considered by ComReg to be
sufficient and a cost-orientation obligation is considered necessary to
address the issue of excessive pricing. In addition, a benefit of setting
MTRs or other charges ex ante would be to provide advance certainty
for Service Providers when setting their retail prices, particularly given
MTRs are a cost input to call (or other) charges.

Insofar as cost accounting obligations are concerned, ComReg’s
position was that such a remedy would not be necessary, subject to an
appropriately specified and implemented cost-orientation obligation,
along with the onus being on SMP MSPs to demonstrate their charges
are reflective of efficient costs. In view of this, the burden of such a cost
accounting obligation was considered to be disproportionate.

Accounting Separation Obligations

H.39

In section our review of competition problems in section 7 of the MVCT
Consultation and section 7 of this Decision and, following the
consideration of accounting separation remedies in section 8 of the

% See paragraph 8.2 to 8.4 of this Decision.
% See paragraphs 8.65 to 8.89 of the MVCT Consultation.

> See paragraphs 8.115 to 8.117 of this Decision.
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MVCT Consultation®® and section 8 of this Decision”, it is ComReg’s
position that the imposition of such remedies at this stage may be
excessively burdensome and costly for SMP MSPs to comply with and
may therefore represent a disproportionate approach to resolving issues
such as excessive pricing (and their impacts on downstream markets)
particularly, in light of the alternative proposed obligations identified in
section 8.

Determine the impacts on stakeholders

H.40 Given that ComReg has designated six MSPs with SMP, as outlined
above®, it is ComReg's position that the option of regulatory
forbearance is unwarranted and can be discounted when considering
the impact on stakeholders.

H.41 Having regard to the discussion in paragraphs H.26 to H.39 above and
the review of competition problems and remedies in sections 7 and 8 of
this Decision respectively (and in the MVCT Consultation), ComReg
has, on an incremental basis, identified why a range of appropriate
remedies are necessary, proportionate and justified, while at the same
time discounting other remedies. Having regard to the analysis and
assessment of the Relevant MVCT Markets, ComReg has now grouped
remedies into three options below for the purpose of considering the
incremental impact of each option on stakeholders.

(@) Option A: Impose Transparency, Non-discrimination and Access
obligations.

(b) Option B: Impose Transparency, Non-discrimination, Access and
Price Control obligations®.

(c) Option C: Impose a full suite of obligations including Cost
Accounting and Accounting Separation obligations.

Option A: Impose Transparency, Non-discrimination and
Access obligations

Impact on SMP MSPs Impact on Service Impact on

Providers Consumers

Overall, a symmetric | Overall, symmetric | By ensuring access to
approach to the | approach to imposition | MVCT Service
imposition of obligations | of obligations on SMP | Providers will be able to
should be positive for all | MSPs should be | ensure their

6 See paragraphs 8.89 to 8.90 of the MVCT Consultation.
" See paragraph 8.127 of this Decision.
8 See discussion in paragraphs H.24 to H.25.

? In considering Price Control, the impact on stakeholders of a cost orientation obligation is
considered. A s no ted p reviously, t he d etailed spec ification o f t he c ost orientation was
considered in the Separate Pricing Consultation, within which the regulatory impact on SMP
MSPs and other stakeholders has been further considered in the Separate Pricing Decision.
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Impact on Service

Impact on

MSPs given all are
treated in a non-
discriminatory fashion

and it therefore promotes
regulatory
certainty/predictability.

Meteor, 02, Vodafone
and H3GI all currently
have existing obligations
regarding transparency
and non-discrimination,
with the first three MSPs
also having access
obligations. The
incremental burden of the
proposed obligations on
all such MSPs is not
likely to be significant.

H3Gl, T™I and
Lycamobile do not have
access obligations,

although each of such
MSPs currently provides
access to MVCT (as well
associated facilities) on a

commercial basis. The
cost of meeting the
obligation to provide

access to MVCT and
associated facilities is not
likely to be significant or
disproportionate.

Similarly, T™I and
Lycamobile do not
currently have
transparency or non-
discrimination

obligations. However,
both such MSPs would,
in  normal commercial
circumstances, be

expected to put in place
commercial contracts,
terms and conditions and

Providers
positive for all Service
Providers by ensuring
access is provided to

them in a timely
fashion, and in a
manner which is
transparent and
consistent, thereby
promoting  regulatory
certainty.

Absent a cost
orientation obligation,
significant risk  that
Service Providers
(including MSPs)

would face high MTRs,
with potential for retail
price flexibility and
innovation reduced
(such as flat rate or
bundles pricing). High
MTRs may also result
in an effective denial of
access to MVCT.
Regulatory certainty is
reduced given
wholesale pricing
uncertainty.

Consumers
subscribers can make
calls to MSPs
subscribers.

Consumers, in
particular, those with
fixed line phones
making F2M calls, likely
to face high prices
(whether through call or
other charges).
Consumers making off-
net M2M calls may also
face higher prices. This
can dampen
consumers’ demand for
F2M calls and/or drive
consumer calling
patters to make more
M2M calls than would
otherwise be
necessary.

As high MTRs reduce
the ability for Service
Providers to innovate
on retail pricing (say
through bundled plans)
it may limit the
availability of such
plans to consumers.

248

ComReg 12/124




Impact on SMP MSPs

Market Analysis: Mobile Voice Call Termination

Impact on Service Impact on

notify MVCT buyers of
these, including MTRs
and changes to them.

Absent obligations
regarding price control
(cost orientation) SMP
MSPs would have
flexibility to charge MTRs
at a level of their choice,
with excess profits
earned potentially
feeding into the level and
structure of MSPs own
retail pricing. Excessive
MTRs could also result in
an effective denial of
access to other Service
Providers.

MSPs  incentives to
innovate and increase
efficiency or  provide
alternative  forms  of
access in the Relevant
MVCT Markets may be
somewhat reduced as
excessive MTRs are paid
for by competitors and, in
turn, by their customers.

Withdrawal of existing
obligations of cost
accounting and
accounting separation
from Vodafone and O2
are likely to be positive
for such MSPs as it
reduces regulatory
burden  upon  them.
Similarly, the non-
imposition ~ of  these
obligations on H3GI,
Lycamobile and TMI
would also be positive.

Providers Consumers
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Option B: Impose Transparency, Non-discrimination, Access
and Price Control (cost orientation) obligations

Impact on SMP

Impact on Service

Impact on Consumers

MSPs

Meteor, O2, Vodafone
and H3GI all currently
have existing
obligations of cost
orientation. The
incremental burden on
such MSPs is,
therefore, not likely to
be insignificant.

As neither TMI nor
Lycamobile have, to
date been subject to a
cost orientation
obligation, this will lead
to an increased
regulatory burden on
them. Having regard to

the existing level of
their MTRs this will
likely result in a

reduction of such MTRs
and a corresponding
reduction in wholesale
revenues where they
are net receivers of
termination traffic
(although this would be
offset having regard to
the level of MTRs paid
to other MSPs).

Having regard to the
above, on a static
basis, some smaller
MSPs would see lower
MTR revenues as a
result of the proposed
decision. At the same
time, such smaller
MSPs MTR expenses
(i.e., the amount that
they must pay other
MSPs for out-going off-

Providers
Increased transparency
and certainty over

wholesale pricing which
addresses negative
effects set out in Option
A above. By reducing the
impact of inter-operator
termination transfers
(from above efficient cost
MTRs) and providing
Service Providers with
greater scope for offering
innovative packages with

larger numbers of
inclusive (off-net) call
minutes, or converged
services (e.g., fixed and
mobile bundles),
increased competition
from FSPs and late-

entrant or smaller MSPs,
cost-orientation  should
promote innovation and
additional investment
incentives for all Service
Providers in the long-run.
In this regard it will
provide for a stable,
predictable and effective
regulatory  environment
for future investments
and establish a level
playing field and
enhanced competition
between different MSPs
and between MSPs and
FSPs. It should also
minimise the regulatory
burden of Service
Providers that are active
on a cross border basis
(as many of the lIrish
MSPs are) and reduce

Negative  effects on
consumers identified in
Option A are likely to be
addressed, having regard
to Service Provider’s
behaviour on retail pricing
(where  reductions in
MTRs are not passed
through to the retail level,
consumers may  not
receive full benefits).

While some retail pricing
structural adjustments
may occur, cost oriented
MTRs can be expected to
ultimately translate into
lower retail prices for
fixed and mobile calls,
thereby also making them
more affordable for fixed
and mobile consumers.

Enhanced competition will
facilitate the development
of innovative services for
consumers  such flat
rate/unlimited/bundled

offers and encourage the

development of
converged fixed-mobile
services and bundles.
While there is no

guarantee of a full pass-
through by FSPs of
reduced MTRs in the
price of calls to mobile
numbers, given  the
commercial objectives of
the FSPs to maintain
subscriber numbers, and
fixed traffic  volumes,
FSPs are likely to be use
MTR reductions in fixed

250

ComReg 12/124




Impact on SMP

Market Analysis: Mobile Voice Call Termination

Impact on Service

Impact on Consumers

MSPs
net calls) will also
decrease. The net
impact of the change in
MTR revenues and

expenses will depend
on relative magnitude
of off-net incoming and
outgoing calls. At the
same time, the dynamic
impact of lower MTRs
should enable smaller
MSPs to offer lower off-
net calling prices for its

subscribers. This in
turn  should enable
smaller MSPs, to

overcome the barrier to
expansion arising from
the desire of mobile
subscribers  to  join
larger networks where
their friends and family
are already
subscribers. The ability

to attract customers
from larger networks
(through offering

bundles with a larger
number of call minutes,
including off-net calls)
should enhance the
competitive position of
smaller MSPs, and
provide  opportunities
for increased revenues
in the long-run.

As noted above, MSPs
may need to change
retail pricing structures
having regard to any
reductions in MTRs. As
the precise detail of the
cost orientation
obligation was subject
to consideration within
the Separate Pricing

Providers
cross-country distortions
to investment and
competition, thereby
consolidating the internal
market for electronic
communications
services.

Cost-oriented MTRs
should deter inefficient
entry based on revenues

from MTRs that are
above efficient cost,
thereby allowing  all
Service Providers to
compete on a level
playing field. Efficient

entry and exist into and
out of the mobile market
will be based on the
ability to compete at the
retail level, rather than
based on above efficient
cost MTR based cross-
subsidies between MSPs
and FSPs and amongst
MSPs.

More consistent and
balanced regulatory
approach between MSPs
and FSPs and amongst
MSPs, thereby providing
certainty/predictability to
market participants,
including with respect to
investment decisions.

As cost orientation is
consistently applied by
other NRAs  across
Europe on SMP MSPs in
those jurisdictions,
imposition in Irish market
is likely to contribute to
the development of the
internal market by being

to mobile cross-subsidy to
attract new or maintain
existing subscribers.
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Impact on SMP Impact on Service Impact on Consumers

MSPs Providers
Consultation, the | consistent and removing
impacts on SMP MSPs | competitive distortions
and other stakeholders | across EU jurisdictions.
have been further

within the Separate | Inefficient cross-
Pricing Decision subsidies arising from
excessive MTRs

(between MSPs and
between MSPs and
FSPs) are likely to be
reduced.

While  there is no
guarantee of a full pass-
through by FSPs of
reduced MTRs in the
price of calls to mobile
numbers, given the
commercial objectives of
the FSPs to maintain
subscriber numbers, and
fixed traffic  volumes,
FSPs are likely to be use
MTR reductions in fixed
to mobile cross-subsidy
to attract new or maintain
existing subscribers.

Scenario C: Impose full suite of remedies including Cost
Accounting and Accounting Separation obligations

Impact on SMP MSPs Impact on Service Impact on
Providers Consumers

Maintenance of existing
obligations of cost
accounting and
accounting separation on
Vodafone and O2 likely
to involve some burden.

Burden likely to be higher
for other MSPs who do
not currently have such
obligations, in particular,
for smaller MSPs such as
TMI and Lycamobile.
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Impact on SMP MSPs Impact on Service Impact on
Providers Consumers

Likely be more

disproportionate for the

latter MSPs.

Determine the impacts on competition

H.42 ComReg’s position is that, absent regulation, there is the potential and
incentive for an SMP operator in each Relevant MVCT Market to
engage in exploitative and exclusionary behaviours which would impact
on competition and consumers. In section 7 of this Decision (and the
MVCT Consultation), ComReg provided examples of potential
competition problems and the impact of these on competition and
consumers. ComReg has also highlighted its objectives in regulating the
Relevant MVCT Markets in paragraph H.18 above, in particular,
preventing restriction in or distortions of competition in affected retalil
markets.

H.43 Having considered Respondents’ views, the imposition of appropriate ex
ante remedies to address such competition problems was discussed
and considered justified in section 8 of this Decision, and each of the
specific remedies is designed to, amongst other things, promote the
development of effective competition. This is so, given remedies are to
be applied consistently across all MSPs, address the identified impacts
of competition problems associated with MSPs having SMP in their
Relevant MVCT Markets and, ultimately will be to the benefit of Service
Providers by allowing them to compete fairly at the retail level and to
consumers.

Assess the likely impacts and choose the best
option

H.44 In the discussion on its proposed approach on remedies throughout the
MVCT Consultation and this Decision, ComReg has taken full account
of its obligations under Regulation 8(6) of the Access Regulations
(including that any proposed remedies are to be based on the nature of
the problem identified), as well as its relevant objectives as set out
under section 12 of the Communications Regulation Acts 2002 to 2011,
Regulation 16 of the Framework Regulations and Regulation 6 of the
Access Regulations.

H.45 ComReg has imposed a range of specific regulatory obligations on SMP
MSPs operating within in the Relevant MVCT Markets and, in so doing,
has assessed the impact on stakeholders and competition not only in
this section 9, but throughout the MVCT Consultation and this Decision.

H.46 Having considered the impacts on stakeholders and competition,
including the impact on the development of competition within the
internal market, it is ComReg’s position that Option B represents the
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most justified, reasonable and proportionate of the approaches to
regulation within the Relevant MVCT Markets.

Overall, the regulatory obligations chosen do not unduly discriminate
against any one particular MSP in that they are imposed symmetrically
and this should provide regulatory certainty and ensure fairer and more
balanced retail competition amongst MSPs and Service Providers
purchasing MVCT.

ComReg considers that it has met the requirement to be transparent in
its approach by setting out proposed remedies, by, providing the
justification for such proposed remedies, and by issuing a detailed and
reasoned public consultation on these maters.

ComReg has given consideration throughout the MVCT Consultation
and this Decision to other potential regulatory remedies (such as cost
accounting and accounting separation) and considers that such
remedies are not, at this time, warranted, largely having regard to
proportionality grounds and given that other proposed remedies, if
applied appropriately, would appropriately address the relevant
competition and other concerns.
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Appendix | Final Decision Instrument

1. STATUTORY POWERS GIVIN G RISE TO THIS DECISION
INSTRUMENT

1.1 This Decision Instrument (“Decision Instrument”) is made by the
Commission for Communications Regulation (“ComReg”) and relates to
the market for voice call termination on individual mobile networks as
identified by the European Commission in its Recommendation of 17
December 2007 on relevant product and service markets within the
electronic communications sector susceptible to ex ante regulation® (“the
2007 Recommendation”) and as analysed by ComReg in the document
entitted Market Review: Voice Call Termination on Individual Mobile
Networks, Response to Consultation and Decision, ComReg Document
12/124, Decision Number. D 11/12.

1.2 This Decision Instrument is made:

I. Pursuant to and having regard to the functions and objectives of
ComReg as set out in Sections 10 and 12 of the Communications
Regulation Acts 2002 to 2011° and in Regulation 16 of the
Framework Regulations; and

il. Having taken account of its functions under Regulation 6(1) of the
Access Regulations; and

iii. Having taken the utmost account of the 2007 Recommendation and
the European Commission’s Guidelines on market analysis and the
assessment of significant market power under the Community
regulatory framework for electronic communications networks and
services (“the SMP Guidelines”)*; and

V. Having, where appropriate, pursuant to Section 13 of the
Communications Regulation Acts 2002 to 2011 complied with the
policy directions made by the Minister for Communications, Marine
and Natural Resources”; and

V. Having taken the utmost account of the European Commission’s
Recommendation of 7 May 2009 on the Regulatory Treatment of

! Europ ean Co mmission Reco mmendation of 17 December 2007 on relevant p roduct and
service mar kets wi thin the el ectronic co mmunications sector suscept iblet o ex ante
regulation in accordance with Directive 2002/21/EC of the European Parliament and of the
Council on a c ommon regulatory framework for el ectronic communications networks and
services (O] L 344, 28.12.2007, p. 65) (“the 2007 Recommendation”).

2 Communications Regulation A ct 2002 (N 0.20 of 2 002), asamen dedb y the
Communications Regulation (Amendment) Act 2007 (No. 22 of 2007), the Communications
Regulation (Premium Rate Services and Electronic Communications Infrastructure) Act 2010
(No. 2 of 2010) and the Communications Regulation (Postal Services) Act 2011 (No. 21 of
2011).

% European Commission guidelines of 11 July 2002 on market analysis and the assessment
of si gnificant market p ower und er t he Co mmunity reg ulatory fr amework fo r elect ronic
communications networks and services (2002/C165/03) (O] C 165/6).

4 Policy Directions made by Dermot Ahern TD, then Minister for Communications, Marine
and Natural Resources, dated 21 February 2003 and 26 March 2004.
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Fixed and Mobile Termination Rates in the EU (“the Termination
Rates Recommendation”)®; and

Vi. Having had regard to the market definition, market analysis and
reasoning set out in Consultation Paper and Draft Decision, Market
Analysis: Voice Call Termination on Individual Mobile Networks,
ComReg Document No. 12/46; and

Vil. Having taken account of the submissions received from interested
parties in relation to ComReg Document No. 12/46 following a
public consultation pursuant to Regulation 12 of the Framework
Regulations; and

Viii. Having consulted with the Competition Authority further to
Regulation 27 of the Framework Regulations; and

iX. Having notified the draft measure and the reasoning on which same
is based to the European Commission, BEREC and the national
regulatory authorities in other EU Member States in accordance
with Regulation 13 of the Framework Regulations and having taken
the utmost account pursuant to Regulation 13(6) of the Framework
Regulations of any comments made by the European Commission,
BEREC and any national regulatory authority in another EU
Member State in accordance with Article 7(3) of the Framework
Directive®; and

X. Pursuant to Regulations 25, 26 and 27 of the Framework
Regulations and Regulations 8, 9, 10, 11 and 13 of the Access
Regulations.

1.3 The provisions of ComReg Document No. 12/46 and ComReg Document
No. 12/124 (Decision No. D11/12) shall, where appropriate, be construed
with this Decision Instrument.

PART | - GENERAL PROV ISIONS (SECTIONS 2 TO 5 OF THE DECISION
INSTRUMENT)

2. DEFINITIONS AND INTERPRETATION
2.1 In this Decision Instrument:

“Access” shall have the same meaning as under Regulation 2 of the
Access Regulations, as may be amended from time to time; for the
avoidance of doubt, Access shall include (but shall not be limited to)
Access to MVCT and Associated Facilities;

® European Commission Recommendation of 7 May 20 09 on the Regulatory Treatment of
Fixed and Mobile Termination Rates in the EU (2009/396/EC) (O] L124/67).

® Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a
common r egulatory f ramework for el ectronic c ommunications n etworks and s ervices
(Framework Directive), as amended by D irective 2009/140/EC of the European Par liament
and of the Council of 25 November 2009.
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“Access Regulations” means the European Communities (Electronic
Communications Networks and Services) (Access) Regulations 2011
(S.1. No. 334 of 2011), as may be amended from time to time;

“Associated Facilities” shall have the same meaning as under
Regulation 2 of the Framework Regulations, as may be amended from
time to time, but shall also include, for the avoidance of doubt, the
Mobile Number Porting Centralised Database;

“Authorisation Regulations” means the European Communities
(Electronic Communications Networks and Services) (Authorisation)
Regulations 2011 (S.l. No. 335 of 2011), as may be amended from time
to time;

“BEREC” means the Body of European Regulators for Electronic
Communications, as established pursuant to Regulation (EC) No.
1211/2009 of the European Parliament and of the Council of 25
November 2009;

“ComReg” means the Commission for Communications Regulation,
established under the Communications Regulation Acts 2002 to 2011,

“Effective Date” means the date set out in Section 16 of this Decision
Instrument;

“Electronic Communications Network” shall have the same meaning
as under Regulation 2 of the Framework Regulations, as may be
amended from time to time;

“Electronic Communications Service” shall have the same meaning
as under Regulation 2 of the Framework Regulations, as may be
amended from time to time;

“End-User” shall have the same meaning as under Regulation 2 of the
Framework Regulations, as may be amended from time to time;

“Framework Regul ations” means the European Communities
(Electronic  Communications Networks and Services) (Framework)
Regulations 2011 (S.l. No. 333 of 2011), as may be amended from time
to time;

“H3GI” means Hutchison 3G Ireland Limited and its subsidiaries, and
any undertaking which it owns or controls and any undertaking which
owns or controls it, and its successors, affiliates and assigns;

“Interconnection” shall have the same meaning as under Regulation 2
of the Access Regulations, as may be amended from time to time;

“Liffey Telecom” means Liffey Telecom Limited and its subsidiaries,
and any undertaking which it owns or controls and any undertaking
which owns or controls it, and its successors, affiliates and assigns;
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“Lycamobile” means Lycamobile Ireland Limited and its subsidiaries,
and any undertaking which it owns or controls and any undertaking
which owns or controls it, and its successors, affiliates and assigns;

“Meteor” means Meteor Mobile Communications Limited and its
subsidiaries, and any undertaking which it owns or controls and any
undertaking which owns or controls it, and its successors, affiliates and
assigns;

“Mobile Network” means a digital wireless cellular network using radio
frequency spectrum in any of the 900 MHz, 1800 MHz and/or 2100 MHz
Bands or other radio frequency spectrum bands as assigned by
ComReg to an Undertaking from time to time;

“Mobile N umber(s)” shall have the same meaning as set out in the
National Numbering Conventions, as may be amended from time to
time. The current meaning of a Mobile Number is a number from the
Irish national numbering scheme commencing with the network code
08X, where X can represent any digital character 0-9, except 1. For the
avoidance of doubt, Mobile Number shall include both a Mobile Number
which is the subject of a Primary Allocation/Reservation and a Mobile
Number which is the subject of a Secondary Allocation/Reservation;

“Mobile Number Po rting Centralised Database” is a database over
which Mobile Service Providers have (effective or contractual) control,
which facilitates Mobile Number portability and contains the list of ported
Mobile Numbers and associated details, including voice call and other
routing details. It provides Undertakings, including Mobile Service
Providers, with access to the information necessary for accurately and
efficiently routing voice calls to ported Mobile Numbers;

“Mobile Service Pro vider (MSP)” means an Undertaking providing
End-Users with land based/terrestrial publicly available mobile voice
telephony services using a Mobile Network;

“Mobile Terminatio n Rate(s) (MTR(s))” means the wholesale
charge(s) levied by a Mobile Service Provider for the supply of MVCT;

“Mobile V irtual Netw ork Service(s)” means wholesale voice traffic
conveyance and associated services provided by one Mobile Service
Provider (‘MSP A’) to another Mobile Service Provider (‘MSP B’) which
allow Subscribers of MSP B to make and receive mobile voice calls on
the Mobile Network of MSP A.

“Mobile Voice Call Terminatio n (MVCT)” means the provision by a
Mobile Service Provider of a wholesale service to other Undertakings for
the purpose of terminating incoming voice calls to Mobile Numbers in
respect of which that Mobile Service Provider is able to set the MTR.
For the avoidance of doubt, the provision of MVCT involves the
provision of an Interconnection service;

“MVNO Host Netw ork Provider” means the Mobile Service Provider
providing the Mobile Virtual Network Service;
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“National Numbering Conventions” means the set of rules under
which the Irish national numbering scheme is managed and
administered as set out in the document entitled National Numbering
Conventions, Version 7.0, ComReg Document No. 11/17, as may be
amended by ComReg from time to time;

“Numbering Plan Management” shall have the same meaning as
under the National Numbering Conventions, as may be amended from
time to time. The current meaning of Numbering Plan Management is
the function within ComReg which carries out management of the Irish
national numbering scheme;

“Primary Allocation/Reservatio n” shall have the same meaning as
under the National Numbering Conventions, as may be amended from
time to time. The current meaning of Primary Allocation/Reservation is
the direct allocation or reservation of numbers by the Numbering Plan
Management to individual network operators, service providers or users;

“Reference Interconnect Offer (RIO)” means the offer of contract by a
Mobile Service Provider to another Undertaking in respect of MVCT
(and Associated Facilities). To the extent that there is any conflict
between the RIO and the obligations now set out herein, the latter shall
prevail;

“Relevant Market” means, in the context of a particular SMP Mobile
Service Provider, the specific market relating to that SMP Mobile
Service Provider as identified in Sections 4.2.1 to 4.2.6 below;

“Relevant Markets” means all of the markets defined in Section 4.2
below;

“Secondary Allocation/Reservation” shall have the same meaning as
under the National Numbering Conventions, as may be amended from
time to time. The current meaning of Secondary Allocation/Reservation
is the allocation or reservation of numbers to a downstream Undertaking
or to an End-User, by an Undertaking to whom a Primary
Allocation/Reservation has already been made. For the avoidance of
doubt, a downstream Undertaking in this context includes any
Undertaking other than the Undertaking to whom the Primary
Allocation/Reservation was made;

“Significant Market Power (SMP) Mobile Service Provider” refers to
a Mobile Service Provider designated with SMP in Section 5 below;

“Significant Market Po wer (SMP) Obligations” are those obligations
as more particularly described in Part Il below;

“Subscriber” shall have the same meaning as under Regulation 2 of
the Framework Regulations, as may be amended from time to time;

“Teleféonica” means Telefonica Ireland Limited, and its subsidiaries,
and any undertaking which it owns or controls and any undertaking
which owns or controls it, and its successors, affiliates and assigns,
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including Liffey Telecom, but excluding, for the purposes of this
Decision Instrument, Tesco Mobile;

“Tesco Mobile” means Tesco Mobile Ireland Limited and its
subsidiaries, and any undertaking which it owns or controls and any
undertaking which owns or controls it, and its successors, affiliates and
assigns, but excluding for, the purposes of this Decision Instrument,
Telefdnica;

“Undertaking” shall have the same meaning as under Regulation 2 of
the Framework Regulations, as may be amended from time to time;

“Vodafone” means Vodafone Ireland Limited and its subsidiaries, and
any undertaking which it owns or controls and any undertaking which
owns or controls it, and its successors, affiliates and assigns;

“900 MHz Band” means the 880 to 915 MHz band of radio frequency
spectrum paired with the 925 to 960 MHz band of radio frequency
spectrum;

“1800 MHz Band” means the 1710 to 1785 MHz band of radio
frequency spectrum paired with the 1805 to 1880 MHz band of radio
frequency spectrum;

“2100 MHz Band” means the 1900 to 1920 MHz band of radio
frequency spectrum, and the 1920 to 1980 MHz band of radio frequency
spectrum paired with the 2110 to 2170 MHz band of radio frequency
spectrum.

SCOPE AND APPLICATION

This Decision Instrument applies to H3GI, Lycamobile, Meteor,
Telefénica, Tesco Mobile and Vodafone in respect of activities falling
within the scope of the Relevant Markets defined in Section 4 of this
Decision Instrument.

This Decision Instrument is binding upon H3GI, Lycamobile, Meteor,
Telefonica, Tesco Mobile and Vodafone in the manner now set out below
and each such Undertaking shall comply with this Decision Instrument to
the extent that it applies to that Undertaking.

4. MARKET DEFINITION

4.1

This Decision Instrument relates to the market for voice call termination
on individual mobile networks, as identified in the 2007 Recommendation
and as analysed by ComReg in the document entitled Market Review:
Voice Call Termination on Individual Mobile Networks, Response to
Consultation and Decision, ComReg Document 12/124, Decision
Number. D 11/12. For the purposes of this Decision Instrument, ComReg
identifies six separate markets as defined in Section 4.2 below (referred
to in this Decision Instrument as the Relevant Market(s)).
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Pursuant to Regulation 26 of the Framework Regulations and in
accordance with the 2007 Recommendation and the Explanatory Note’,
taking the utmost account of the SMP Guidelines and in accordance with
the principles of competition law, the six separate Relevant Markets
defined in this Decision Instrument are the markets for the provision, by
each of those Mobile Service Providers below, of voice call termination
services in Ireland to other Undertakings for the purpose of terminating
incoming voice calls, as more particularly described in Sections 4.2.1 to
4.2.6 below:

4.2.1 the provision by H3GI of a wholesale service to other Undertakings
for the purpose of terminating incoming voice calls to Mobile
Numbers  (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which H3GlI is able to set the MTR; and

4.2.2 the provision by Lycamobile of a wholesale service to other
Undertakings for the purpose of terminating incoming voice calls to
Mobile Numbers (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which Lycamobile is able to set the MTR; and

4.2.3 the provision by Meteor of a wholesale service to other
Undertakings for the purpose of terminating incoming voice calls to
Mobile Numbers (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which Meteor is able to set the MTR; and

4.2.4 the provision by Telefénica of a wholesale service to other
Undertakings for the purpose of terminating incoming voice calls to
Mobile Numbers (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which Telefénica is able to set the MTR; and

4.2.5 the provision by Tesco Mobile of a wholesale service to other
Undertakings for the purpose of terminating incoming voice calls to
Mobile Numbers (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which Tesco Mobile is able to set the MTR; and

4.2.6 the provision by Vodafone of a wholesale service to other
Undertakings for the purpose of terminating incoming voice calls to
Mobile Numbers (which are the subject of a Primary
Allocation/Reservation and/or a Secondary Allocation/Reservation)
in respect of which Vodafone is able to set the MTR.

The Relevant Markets are more particularly described in Section 5 of the
document entitled Market Review: Voice Call Termination on Individual
Mobile Networks, Response to Consultation and Decision, ComReg
Document 12/124, Decision Number. D 11/12.

" Euro pean Commission Exp lanatory No te accompanyi ng t he 2007 R ecommendation,
SEC(2007) 1483/2, C(2007) 5406 (“the Explanatory Note").
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DESIGNATION OF MOBILE SERVICE PROVIDERS WITH
SIGNIFICANT MARKET POWER (“SMP”)

Pursuant to Regulation 25 and Regulation 27 of the Framework
Regulations and taking the utmost account of the SMP Guidelines,
having determined that the Relevant Markets are not effectively
competitive, each of the following Mobile Service Providers is individually
(and not collectively) designated as having SMP in relation to the
Relevant Market on which that Mobile Service Provider operates:

() H3Gl,;
(i) Lycamobile;
(i)  Meteor;

(iv)  Telefonica;
(v)  Tesco Mobile; and
(vi)  Vodafone.

PART Il - SMP OBLIGATIONS IN RE LATION TO SMP MOBILE SERVI CE

PROVIDERS (SECTIONS 6 TO 12 OF THE DECISION INSTRUMENT)

6.

6.1

6.2

8.2

GENERAL PROVISIONS REGARDING SMP OBLIGATIONS

For the purposes of Part Il of this Decision Instrument, the Mobile Service
Providers identified at Sections 5.1(i) to 5.1(vi) above are referred to
individually as the “SMP Mobile Service Provider” and collectively as the
“SMP Mobile Service Providers”.

For the purposes of this Decision Instrument, an SMP Obligation applies
to an SMP Mobile Service Provider only insofar as and to the extent that
such SMP Mobile Service Provider is operating on its Relevant Market.

SMP OBLIGATIONS IN RELATION TO MVCT

ComReg is imposing certain SMP Obligations on SMP Mobile Service
Providers in accordance with and pursuant to Regulations 8, 9, 10, 12,
and 13 of the Access Regulations, as detailed further in Sections 8 to 12
below.

OBLIGATIONS TO PROVIDE ACCESS

Pursuant to Regulation 12(1) of the Access Regulations, each SMP
Mobile Service Provider shall meet all reasonable requests from other
Undertakings for the provision of Access.

Without prejudice to the generality of Section 8.1 and pursuant to
Regulation 12(2) of the Access Regulations, each SMP Mobile Service
Provider shall provide and grant Access to Undertakings to the following
particular services and facilities:

(i) MVCT,

(i) Associated Facilities (including the Mobile Number Porting
Centralised Database).
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Without prejudice to the generality of Sections 8.1 and 8.2, each SMP
Mobile Service Provider shall:

() Pursuant to Regulation 12(2)(b) of the Access Regulations,
negotiate in good faith with Undertakings requesting Access
(including Access to MVCT and Associated Facilities); and

(i)  Pursuant to Regulation 12(2)(c) of the Access Regulations, not
without the prior approval of ComReg withdraw Access (including
Access to MVCT and Associated Facilities) already granted; and

(i) Pursuant to Regulation 12(2)(e) of the Access Regulations, grant
open access to technical interfaces, protocols and other key
technologies that are indispensable for the interoperability of
services or virtual network services (including Access to MVCT and
Associated Facilities).

CONDITIONS ATTACHED TO THE ACCESS OBLIGATIONS

Pursuant to Regulation 12(3) of the Access Regulations, each SMP
Mobile Service Provider shall, in relation to the obligations set out under
Section 8 above, grant Undertakings Access (including Access to MVCT
and Associated Facilities) in a fair, reasonable and timely manner.

Where a request by an Undertaking for provision of Access (including
Access to MVCT and Associated Facilities), or a request by an
Undertaking for the provision of information in relation to such Access is
refused or granted only in part by an SMP Mobile Service Provider, the
SMP Mobile Service Provider shall, at the time of the refusal or partial
grant, provide in detail to the Undertaking each of the objective reasons
for such refusal or partial grant.

OBLIGATION OF NON-DISCRIMINATION

Each SMP Mobile Service Provider shall have an obligation of non-
discrimination as provided for by Regulation 10 of the Access
Regulations in respect of Access (including Access to MVCT and
Associated Facilities).

Without prejudice to the generality of Section 10.1, each SMP Mobile
Service Provider shall:

(i) Apply equivalent conditions, including in respect of MTRs or other
charges, in equivalent circumstances to other Undertakings
requesting or being provided with Access (including Access to
MVCT and Associated Facilities) or requesting or being provided
with information in relation to such Access; and

(i) Provide Access (including Access to MVCT and Associated
Facilities) and information to all other Undertakings under the same
conditions and of the same quality as the SMP Mobile Service
Provider provides to itself or to its subsidiaries, affiliates or partners.
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11.2
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For the avoidance of any doubt, the obligations set out in this Section 10
apply irrespective of whether or not a specific request for services or
information has been made by an Undertaking to the relevant SMP
Mobile Service Provider.

OBLIGATION OF TRANSPARENCY

Each SMP Mobile Service Provider shall have an obligation of
transparency as provided for by Regulation 9 of the Access Regulations
in relation to Access (including Access to MVCT and Associated
Facilities).

Without prejudice to the generality of the obligation in Section 11.1,
pursuant to Regulation 9(2) of the Access Regulations, each SMP Mobile
Service Provider shall make publicly available, and keep updated on its
website, a RIO. The RIO shall be sufficiently unbundled so as to ensure
that Undertakings availing of Access (including Access to MVCT and
Associated Facilities) are not required to pay for services or facilities
which are not necessary for the Access requested.

The RIO shall include:

(i) A description of the offer of contract for Access (including Access to
MVCT and Associated Facilities) broken down into components
according to market needs; and

(i) A description of any associated contractual or other terms and
conditions for Access (including Access to MVCT and Associated
Facilities) including MTRs and other charges; and

(i) A description of the technical specifications and network
characteristics of the Access (including Access to MVCT and
Associated Facilities) being offered.

Each SMP Mobile Service Provider shall publish its RIO within three (3)
months of the Effective Date.

Without prejudice to the generality of the obligations in Section 11.1 to
11.4, pursuant to Regulation 9(1) and 9(4) of the Access Regulations,
each SMP Mobile Service Provider shall make its MTRs publicly available
and shall publish such MTRs in an easily accessible manner on its
publicly available website. Each SMP Mobile Service Provider shall,
unless otherwise agreed with ComReg:

11.5.1 publish a notice of its intention to amend its MTR(S) not less than
30 calendar days in advance of the date on which any such
amendment comes into effect. Such notice shall at least include a
statement of the existing MTR(s), a description of the proposed
new MTR(s) and the date on which such new MTR(s) are
proposed to come into effect; and

11.5.2 provide Undertakings with which it has entered into a contract in
respect of Access, written notification of its intention to amend its
MTR(s) not less than 30 calendar days in advance of the date on
which any such amendment comes into effect. Such notification
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shall at least include a statement of the existing MTR(s), a
description of the proposed new MTR(s) and the date on which
such new MTR(s) are proposed to come into effect.

11.6 Pursuant to Regulation 9(3) of the Access Regulations, ComReg may
issue directions requiring an SMP Mobile Service Provider to make
changes to the RIO to give effect to obligations imposed in this Decision
Instrument and to publish the RIO with such changes. In accordance with
Regulation 18 of the Access Regulations, ComReg may issue directions
to an SMP Mobile Service Provider from time to time requiring it to
publish specified information, such as accounting information, technical
specifications, network characteristics, prices, and terms and conditions
for supply and use, including any conditions limiting access to or use of
services and applications where such conditions are permitted by law.

12. OBLIGATION RELATING TO PRICE CONTROL

12.1 Pursuant to Regulation 13(1) of the Access Regulations, each SMP
Mobile Service Provider is subject to a cost orientation obligation as
regards MTRs and prices charged by that SMP Mobile Service Provider
to any other Undertaking for Access to or use of those products, services
or facilities referred to in Section 8.

12.2 Without prejudice to the generality of the obligation in section 12.1, the
cost orientation obligation referred to in Section 12.1 shall be subject to
the requirements further specified by ComReg in the document entitled
Mobile and Fixed Voice Termination Rates in Ireland, Response to
Consultation and Decision, ComReg Document 12/125, Decision Number
D12/12.

PART lll - OBLIGATIONS AND EFFECTIVE DATE (SECTIONS 13 TO 16 OF
THE DECISION INSTRUMENT)

13. STATUTORY POWERS NOT AFFECTED

13.1 Nothing in this Decision Instrument shall operate to limit ComReg in the
exercise and performance of its statutory powers or duties conferred on it
from time to time under any primary or secondary legislation (in force
prior to or after the effective date of this Decision Instrument).

14. WITHDRAWAL OF OBLIGATIONS

14.1 The Decisions set out in ComReg Document No. 04/82 (ComReg
Decision D09/04%), ComReg Document No. 05/78 (ComReg Decision
D11/05°) and ComReg Document No. 08/92 (ComReg Decision D05/08)
are hereby withdrawn when this Decision Instrument shall take effect.

8 Market A nalysis - Who lesale V oice Call T ermination on Ind ividual Mo bile Net works,
ComReg Document No. 04/82, Decision D09/04, 24 July 2004.

® Market Analysis - Mobile Voice Call Termination on Individual Mobile Networks, Imposition
of SMP Obligations, ComReg Document 05/78, Decision D11/05, 13 October 2005.

265 ComReg 12/124



Market Analysis: Mobile Voice Call Termination

15. MAINTENANCE OF OBLIGATIONS

15.1 Unless expressly stated otherwise in this Decision Instrument, all
obligations and requirements contained in Decision Notices and
Directions made by ComReg applying to each SMP Mobile Service
Provider and in force immediately prior to the Effective Date of this
Decision Instrument, are continued in force by this Decision Instrument
and each SMP Mobile Service Provider shall comply with same.

15.2 If any section, clause or provision or portion thereof contained in this
Decision Instrument is found to be invalid or prohibited by the
Constitution, by any other law or judged by a court to be unlawful, void or
unenforceable, that section, clause or provision or portion thereof shall, to
the extent required, be severed from this Decision Instrument and
rendered ineffective as far as possible without modifying the remaining
section(s), clause(s) or provision(s) or portion thereof of this Decision
Instrument, and shall not in any way affect the validity or enforcement of
this Decision Instrument.

16. EFFE CTIVE DATE

16.1 The effective date of this Decision Instrument shall be the date of its
notification to each SMP Mobile Service Provider and it shall remain in
force until further notice by ComReg.

KEVIN O’BRIEN

COMMISSIONER

THE COMMISSION FOR COMMUNICATIONS REGULATION
THE 21 DAY OF NOVEMBER 2012

2 Ma rket A nalysis - V oice C all T ermination on H utchison 3 G I reland’s Mo bile N etwork,
ComReg Document No. 08/92, Decision D05/08, 1 December 2008.
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Appendix J Glossary of Frequently Used
Terms

Acronym Full Title

BEREC Body of European Regulators for Electronic
Communications

CBP Countervailing Buyer Power
CP Calling Party
CPP Calling Party Pays
ERG European Regulators Group
EU European Union
F2F Fixed to Fixed call
F2M Fixed to Mobile call
FSP Fixed Service Provider
FTRs Fixed Termination Rates
FWALA Fixed Wireless Access Local Area
H3GlI Hutchison 3G Ireland Limited
HM(T) Hypothetical Monopolist (Test)
ISDN Integrated Services Digital Network
M2F Mobile to Fixed (call)
M2M Mobile to Mobile (call)
MHz Megahertz
MNAC Mobile Network Access Code
MNP Mobile Number Portability
MNPCD Mobile Number Porting Centralised Database
MNO Mobile Network Operator
MoU Minutes of Use
MSP Mobile Service Provider
MTR Mobile Termination Rate
MVCT Mobile Voice Call Termination
MVNE Mobile Virtual Network Enabler
MVNO Mobile Virtual Network Operator
NRA National Regulatory Authority
02 Telefonica Ireland Limited
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OSP Originating Service Provider

PSTN Public Switched Telephone Network

RIO Reference Interconnect Offer

RNA Retail Narrowband Access

RP Receiving Party

SIM Subscriber Identity Module

SME Small-to-Medium-size Enterprise

SMP Significant Market Power

SMS Short Message Service

SSNIP Small but Significant Non-transitory Increase in Price
STRPL Switched Transit and Routing Price List

TMI Tesco Mobile Ireland Limited

UPC United Pan-Europe Communications

VolP Voice over Internet Protocol

WDMDS Wideband Digital Mobile Data Service

WPNIA Wholesale Physical Network Infrastructure Access
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