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Retail fixed voice access market ComReg 12/117
Chapter 1

1 Introduction

1.1 As part of its duties under the European Framework for Electronic
Communications," the Commission for Communications Regulation
(“ComReg”), like all other national regulatory authorities (“NRAs”) across the
EU, is required to carry out periodic reviews of relevant electronic
communications markets.

1.2 Consistent with ComReg’s regulatory role to review certain electronic
communications markets, this Consultation Paper presents ComReg’s
preliminary views on its analysis of the retail market for access to the public
telephone network at a fixed location for residential and non residential
customers? (referred to for convenience in this Consultation Paper as the Fixed
Voice Access (FVA) market(s)). The European Commission has described this
market in general terms as the retail market for provision of a connection or
access (at a fixed location or address) to the public telephone network for the
purpose of making and/or receiving telephone calls and related services, such
as, fax and dial-up® internet access.* Broadband has superseded dial-up
internet access as a means of accessing internet services and therefore a
review of connection or access (at a fixed location or address) to the public
telephone network for the purpose of making and/or receiving voice calls is the
primary focus of this Consultation Paper.

! European Commission, Revised European Framework for Electronic Communications, 18 December 2009,
http://ec.europa.eu/information_society/policy/ecomm/index_en.htm

2 Corresponding to Market 1 listed in the Commission Recommendation 2007/879/EC of 17 December 2007 on
relevant product and services markets within the electronic communications sector susceptible to ex ante
regulation in accordance with Directive 2002/21/EC of the European Parliament and of the Council on a common
regulatory framework for electronic communications networks and services (the “2007 Recommendation”), (OJ
L 344, 28.12.2007, p. 65).

® This is a narrowband service implying an upper limit of 128 kbps which would be achieved through channel-
bonding using a basic integrated services digital network (“ISDN”) connection supporting 2 circuits with 64 kbps
each.

* Commission Staff Working Document: Explanatory Note accompanying the 2007 Recommendation (13
November 2007, C(2007) 5406), p.21.
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1.3 When ComReg last reviewed the FVA market(s) in 2007, it considered, in
particular, the following: the state of competition in relation to analogue (PSTN)®
and digital (“ISDN”)° telephone lines for consumers and businesses across
Ireland, that is, fixed narrowband access.’

1.4 However, there have been a number of developments since ComReg’s last
review of the FVA market(s), including increased broadband penetration,
increased use of Voice Over Internet Protocol (“VOIP”)? and increased take up
of bundled products including FVA combined with fixed voice calls and
broadband internet access. This suggests that new emerging access
technologies and broadband infrastructures involved in the provision of voice
services need to be further analysed to understand if the relevant FVA market
boundaries, defined in 2007 as consisting of PSTN and ISDN access only, are
still relevant. This current market review will assess the significance and impact
of these market developments on the precise boundary of the relevant
market(s).

1.5 In this Consultation Paper, ComReg also considers whether or not there is
effective competition in the relevant FVA market(s), whether (absent regulation)
any undertaking has significant market power (“SMP”) in the relevant FVA
market(s) and, if so, what appropriate regulatory obligations should be
maintained, amended or imposed in order to address competition problems that
have arisen or could arise in the relevant market(s). ComReg will consider all
regulatory options, including the option of de-regulation or regulatory
forbearance at the retail level in order to ensure that regulation remains focused
and responsive to the needs of a changing environment.

1.6 The remainder of this introductory section describes the background to the
applicable legal and regulatory framework as well as the approach to regulation
in the relevant FVA markets to date.

® This provides a single channel, originally designed to provide voice traffic but capable also of supporting fax
and data modems with speeds of up to 56 kbit/s.

® An ISDN connection provides two or more connections capable of being used simultaneously. Three types of
ISDN are generally available: ISDN Basic Rate Access (BRA), which supports 2 channels for user voice and
data; ISDN Fractional Rate Access (FRA), which supports between 16 and 30 channels; and ISDN Primary Rate
Access (PRA), which supports 30 channels.

" “Narrowband” usually refers to communication links that have a limited bandwidth, generally defined implicitly
through “not being broadband”.

8 VOIP refers to the communication protocols, technologies, methodologies, and transmission techniques
involved in the transport of telephone calls over Internet Protocol (“IP”) technology.
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Legal basis and Regulatory Framework

1.7 This market review is being undertaken by ComReg in accordance with the
obligation under the Framework Directive® that NRAs should analyse and
define relevant markets taking the utmost account of the 2007
Recommendation® (including the Explanatory Note to the 2007
Recommendation)** and the SMP Guidelines.*

1.8  Regulation 26 of the Framework Regulations®® requires that ComReg, taking
the utmost account of the 2007 Recommendation and of the SMP Guidelines,
defines relevant markets appropriate to national circumstances, in accordance
with the principles of competition law.

1.9 The European Commission refers in the 2007 Recommendation to the FVA
market as follows:

“access to the public telephone network at a fixed location for
residential and non-residential customers.”*

1.10 Having regard to Regulation 25 of the Framework Regulations, where ComReg
determines, as a result of a market analysis carried out by it in accordance with
Regulation 27 of the Framework Regulations, that a given market identified in
accordance with Regulation 26 of the Framework Regulations is not effectively
competitive, ComReg is obliged under Regulation 27(4) of the Framework
Regulations to designate an undertaking(s) with SMP in that market and
impose on such undertaking(s) such specific obligations as it considers
appropriate, or maintain or amend such obligations where they already exist.

° Articles 15 and 16 of Directive 2002/21/EC of the European Parliament and of the Council on a
common regulatory framework for electronic communications networks and services, as amended by
Directive 2009/140/EC (the ‘Framework Directive’.

10 European Commission Recommendation of 17 December 2007 on relevant product and service
markets within the electronic communications sector susceptible to ex ante regulation in accordance
with Directive 2002/21/EC of the European Parliament and of the Council on a common regulatory
framework for electronic communications networks and services OJ L 344 (the ‘2007
Recommendation’).

' European Commission Staff Working Document, Explanatory Note accompanying the 2007
Recommendation (the ‘Explanatory Note to the 2007 Recommendation’), (C(2007) 5406).

'2 European Commission guidelines on market analysis and the assessment of significant market
power under the Community regulatory framework for electronic networks and services, OJ 2002 C
165/3 (the ‘'SMP Guidelines’).

® European Communities (Electronic Communications Networks and Services) (Framework)
Regulations 2011 (S.I. No. 333 of 2011) (the ‘Framework Regulations’). The Framework
Regulations transpose the Framework Directive.

1 Appendix to the 2007 Recommendation, point 1.
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1.11 In accordance with Regulation 27(4) of the Framework Regulations, where an
undertaking is designated as having SMP in a relevant market, ComReg is
obliged to impose on such an undertaking such of the obligations set out in
Regulations 9 to 13 of the Access Regulations™® and/or Regulation 13 of the
Universal Service Regulations'® as it considers appropriate (or maintain or
amend such obligations where they already exist). In accordance with
Regulation 8(6) of the Access Regulations, obligations imposed under the
Access Regulations must:

(a) be based on the nature of the problem identified;

(b) be proportionate and justified in the light of the objectives laid down in
section 12 of the Communications Regulation Acts 2002 to 2011, and
Regulation 16 of the Framework Regulations; and

(c) only be imposed following consultation in accordance with Regulations 12
and 13 of the Framework Regulations.

1.12 Regulation 13(1) of the Universal Service Regulations states that where:

(a) ComReg determines, as a result of a market analysis carried out, in
accordance with Regulation 27 of the Framework Regulations, that a given
retail market identified in accordance with Regulation 26 of the Framework
Regulations is not effectively competitive; and

(b) ComReg concludes that obligations imposed under Regulations 9 to 13 of
the Access Regulations would not result in the achievement of the
objectives set out in section 12 of the Communications Regulation Acts
2002 to 2011, and Regulation 16 of the Framework Regulations

ComReg shall impose such obligations, as it considers appropriate to achieve
those objectives, on undertakings identified by ComReg under Regulation
27(4) of the Framework Regulations as having SMP on a given retail market.

1o European Communities (Electronic Communications Networks and Services) (Access) Regulations
2011 (S.I. No. 334 of 2011) (the ‘Access Regulations’). The SMP Guidelines also state at paragraph
17 that “NRAs must impose at least one regulatory obligation on an undertaking that has been
designated as having SMP”.

® European Communities (European Communities (Electronic Communications Networks and
Services) (Universal Service and Users’ Rights) Regulations 2011 (S.I. No. 337 of 2011).

" Communications Regulation Act 2002 (No. 20 of 2002), as amended by Communications
Regulation (Amendment) Act 2007 (No. 22 of 2007), Communications Regulation (Premium Rate
Services and Electronic Communications Infrastructure) Act 2010 (No. 2 of 2010) and
Communications Regulation (Postal Services) Act 2011 (No. 21 of 2011) (the ‘Communications
Regulation Acts 2002 to 2011’).
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1.13 Regulation 13(2) of the Universal Service Regulations states that any
obligations imposed by ComReg under Regulation 13(1) of the Universal
Service Regulations must be based on the nature of the problem identified
under the market analysis and be proportionate and justified in the light of the
objectives laid down in section 12 of the Communications Regulation Acts 2002
to 2011, and Regulation 16 of the Framework Regulations.

1.14 Section 12(1)(a) of the Communications Regulation Acts 2002 to 2011 sets out
the objectives of ComReg in exercising its functions in relation to the provision
of electronic communications networks, electronic communications services
and associated facilities, namely:

(a) to promote competition;
(b) to contribute to the development of the internal market; and
(c) to promote the interests of users within the European Union.
1.15 It should further be noted that Regulation 16(1) of the Framework Regulations

states that ComReg shall:

(a) unless otherwise provided for in Regulation 17, take the utmost account of
the desirability of technological neutrality in complying with the
requirements of the Specific Regulations having particular regard to those
designed to ensure effective competition,

(b) in so far as the promotion of competition is concerned

(i) ensure that elderly users and users with special social needs derive
maximum benefit in terms of choice, price and quality, and

(i) ensure that, in the transmission of content, there is no distortion or
restriction of competition in the electronic communications sector,

(c) in so far as contributing to the development of the internal market is
concerned, co-operate with BEREC in a transparent manner to ensure the
development of consistent regulatory practice and the consistent
application of European Union law in the field of electronic
communications, and

(d) in so far as promotion of the interests of users within the European Union
is concerned

() address the needs of specific social groups, in particular, elderly
users and users with special social needs, and

(i)  promote the ability of end-users to access and distribute information
or use applications and services of their choice.
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1.16 Apart from conducting a public consultation in accordance with Regulation 12 of
the Framework Regulations, ComReg is also obliged to make draft measures
accessible to the European Commission, BEREC and the NRAs in other
Member States pursuant to Regulation 13(3) of the Framework Regulations.
Pursuant to Regulation 27(1) of the Framework Regulations, ComReg shall
carry out an analysis of the relevant markets in accordance, where appropriate,
with an agreement with the Competition Authority under section 34 or 47G of
the Competition Act 2002.

1.17 Overall, in preparing this Consultation Paper, ComReg has taken account of its
functions and objectives under the Communications Regulation Acts 2002 to
2011, in addition to requirements under the Framework Regulations, the
Access Regulations and the Universal Service Regulations. ComReg has taken
the utmost account of the 2007 Recommendation and the Explanatory Note to
the 2007 Recommendation and the SMP Guidelines. ComReg has further
taken account of the European Commission’s Notice on Market Definition'®
and any relevant common positions adopted by BEREC.*

1.18 ComReg has also had regard to relevant European Commission comments
made, pursuant to Article 7 and Article 7a of the Framework Directive, with
respect to other National Regulatory Authorities’ (NRAs’) market analyses.

Previous Market Review

1.19 The FVA market was last reviewed by ComReg in 2007. The review was
notified to the European Commission in May 2007,%° and a final decision was
adopted by ComReg in August 2007.%

' Commission notice on the definition of relevant market for the purposes of Community competition
law, (the ‘Relevant Market Definition Notice’), Official Journal C 372, 09/12/1997 P. 0005 — 0013.

19 Body of European Regulators for Electronic Communications (BEREC) as established by
Regulation (EC) No 1211/2009 of the European Parliament and of the Council of 25 November 2009
establishing the Body of European Regulators for Electronic Communications (BEREC) and the
Office.

2 See letter from European Commission to ComReg dated 7 June 2007 (Case IE/2007/0632).

2 ComReg Decision Market Analysis: Retail Fixed Narrowband Access Markets: D07/61, 24 August, 2007.
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1.20 When ComReg last reviewed the FVA market in 2007, it identified two separate
relevant national markets, for lower? and higher® level retail narrowband
access from a fixed location, which differed® from those defined in the
European Commission’s 2003 Recommendation on relevant product and
service markets.” In its 2007 decision, ComReg designated Eircom Limited
(“Eircom”) with SMP on each of these relevant markets (Decision D07/61).%°
Competition on the relevant markets was determined to be ineffective based on
a prospective analysis of various criteria, including market share, absence of
potential competition, high barriers to entry and expansion, and absence of or
low countervailing buyer power.

1.21 Having designated Eircom with SMP, in Decision D07/61, ComReg imposed
wholesale obligations: single biling wholesale line rental (“SB-WLR”)*" and
carrier pre-selection (“CPS”)*® and a selection of remedies supporting these
access obligations (including obligations relating to access to and use of
specific network facilities, transparency, non-discrimination, accounting
separation, price control and cost accounting). ComReg also imposed on
Eircom retail obligations relating to the following:

e price control

e transparency

e cost accounting

e obligation not to show undue preference to specific end-users

e oObligation not to unreasonably bundle services

2 Access to the public telephone network over analogue exchange lines and ISDN BRA carried over copper,
cable and FWA.

% Access to the public telephone network over ISDN FRA and ISDN PRA exchange lines.

2 ComReg defined the markets appropriate to national circumstance and believed that it was not appropriate to
segment the market by user type (i.e. separate markets for residential and non residential users). Although not
listed as such, ComReg’s identified markets were a further distinction of services covered by markets listed in the
2003 Recommendation — access to the public telephone network at a fixed location for residential customers
(market 1) and access to the public telephone network at a fixed location for non-residential customers (market
2).

2 European Commission Recommendation of 11 February 2003 on relevant product and service markets within
the electronic communications sector susceptible to ex ante regulation (2003/311/EC).

%2 Decision Notice and Decision Instrument - Designation of SMP and SMP Obligations Market Analysis: Retall
Fixed Narrowband Access Markets’ dated 24 August 2007.

SB-WLR enables FSPs to issue one single bill to end-users for CPS “all calls” and line rental charges and to
maintain a primary relationship with the end user. The OAO may offer its own branded telephony service to its
SB-WLR end-users based on the contracted wholesale narrowband access line and ancillary services from
eircom.

% CPS the facility offered to customers which allows them to opt for certain defined classes of call to be carried
by an operator selected in advance (and having a contract with the customer), without having to dial a routing
prefix or follow any other different procedure to invoke such routing.
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1.22 The European Commission made no comments on ComReg’s market definition
and SMP analysis as set out in Decision D07/61. However, it did invite
ComReg to complete all planned further consultations (i.e. in relation to (i) the
SB-WLR price control obligation, (i) the accounting separation and cost
accounting obligations, and (iii) the retail price cap (“RPC”) in the shortest
timeframe possible to increase legal certainty and transparency. ComReg
subsequently undertook consultations and adopted decisions in relation to (i)
the SB-WLR price control obligation, (ii) the accounting separation and cost
accounting obligations, and (iii) the RPC.?°

Current Review

1.23 Given the time that has elapsed since ComReg’s previous analysis of the FVA
market(s), and having regard to market developments, it is now considered
appropriate to carry out a further review.

1.24 As part of this market review, ComReg has obtained qualitative and quantitative
information from operators through a series of formal®*® and informal information
requests in relation to the retail FVA and related fixed wholesale markets. This
supplements information which is provided to ComReg in the performance of its
regular operations (e.g. for the Irish Communications Market Quarterly Key
Data Report (‘Quarterly Report’). ComReg has also reviewed, in detail, the
experience of regulating relevant FVA markets in other EU jurisdictions and has
carefully analysed guidance available from the European Commission, BEREC
and other relevant commentators before arriving at its preliminary view in this
Consultation Paper.

1.25 ComReg has also carried out market research® to inform its understanding of
consumer and business attitudes/behaviours in the FVA market, a copy of
which is set out in Appendix 1 (the ‘2012 Market Research’). ComReg is
mindful that surveys, while a useful practical means of gathering information on
consumer and business preferences/behaviours, need to be interpreted with
care and that stated preferences of survey respondents can overestimate what
they will actually do in practice.

1.26 The purpose of this exercise was to assist ComReg in analysing the retail
access (i.e. FVA) and voice calls market(s) provided at a fixed location. The
research field work took place over the period from February to April 2012, with
the results being presented to ComReg in April/May 2012.

2 5ee ComReg Documents 07/76, 08/19, and 10/67.
%9 |nformation provided by operators in response to detailed statutory information requests issued by ComReg.
3 Attitudinal surveys of retail consumer and business users of fixed telephony services.
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1.27 1,000 non-business/residential households were surveyed via face-to-face
interviews. In addition, 550 businesses were surveyed via computer-aided
telephone interview (CATI), with the person interviewed being the individual
responsible for selecting the relevant business’s telecommunications provider.
In respect of retail FVA and voice calls services, the issues surveyed included:

e Prevalence and use of voice and other telecommunications services
provided by at a fixed location by operators,

e Prevalence and use of mobile voice and internet;
e Payment methods, price plan details, pricing awareness and choices;

e Switching behaviour and important factors driving selection of platforms and
service providers;

e Awareness of costs of retail fixed voice access and calls services and
attitudes towards making/receiving calls on various telephone platforms;

e Price sensitivity to increases in the costs of fixed voice access and calls
services; and

e Usage policies and monitoring of these (business survey only).

1.28 ComReg will refer to these market research findings®* throughout this
Consultation Paper. It should be noted that, rather than being definitive, this
2012 Market Research informs the analysis throughout this Consultation Paper,
and its outputs are considered alongside empirical data/evidence, where
available.

Relationship with Other Market Reviews and Other Related
Projects

1.29 In considering market analysis, there is a clear relationship between any
analysis of retail markets and their supporting wholesale markets. Any forward
looking analysis of competition in retail market(s) would necessarily depend on
a set of assumptions on the structure of wholesale markets and the wholesale
remedies available to support competition at the retail level. In terms of linked
fixed wholesale markets,

2tis important to highlight that the results of surveys carried out are not sufficient to draw definitive conclusions
across all aspects of consumer preferences. In particular, reported preferences/consumer behaviour may diverge
from actual consumer behaviour in practice. ComReg has considered market research results alongside other
available evidence and analysis, where such additional evidence is available.
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e ComReg has issued a consultation on the Market Review: Wholesale Voice
Call Termination Services Provided at a Fixed Location;*

e ComReg plans to issue a consultation in relation to its Market Review:
Wholesale Call Origination and Transit Services during Q4 2012; and

e ComReg also plans, subject to a finding of SMP in relation to FVA, to
commence a review in 2013 of the implementation of price control
obligations relating to SB-WLR and the RPC.

1.30 Other related projects include the various consultations in relation to the
detailed implementation of price control obligations imposed on Eircom,
including the consultation to which the following relate:

e Review of the appropriate price controls in the markets of Retail Fixed
Narrowband Access, Wholesale Physical Network Infrastructure Access and
Wholesale Broadband Access: Further specification of certain price control
obligations in the markets of Retail Fixed Narrowband Access and
Wholesale Physical Network Infrastructure Access;** and

e ComReg’s Supplementary Consultation to ComReg 11/72: Price regulation
of bundled offers.*

Liaison with the Competition Authority

1.31 In accordance with Regulation 27(1) of the Framework Regulations, ComReg
will consult with the Competition Authority on its preliminary views on the
relevant FVA market(s). ComReg will continue to keep the Competition
Authority informed throughout the conduct of this market analysis process.

Consultation Process

1.32 As noted above, the purpose of this Consultation Paper is to set out ComReg’s
preliminary views on its analysis of the relevant FVA market(s) (i.e. product and
geographic definition, competition analysis and assessment of SMP and
proposed remedies). ComReg invites all interested parties to respond to the
guestions set out in this Consultation Paper, and/or to comment on any other
aspect of the Consultation Paper. In so doing, respondents are requested to
clearly explain the reasoning for their response, indicating the relevant
paragraph numbers within the Consultation Paper to which their response
refers, along with all relevant factual evidence supporting views presented.

# See ComReg Document 12/96 at: http://www.comreg.ie/publications/market_review_-
wholesale_voice_call_termination_services_provided at a fixed location.583.104189.p.html

¥ See ComReg Document 11/72 at http://www.comreg.ie/ fileupload/publications/ComReg1172.pdf

% See ComReg Document 12/63 at http://www.comreq.ie/_fileupload/publications/ComReq1263.pdf
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1.33 Respondents should submit views in accordance with the instructions set out
on the cover page of this Consultation Paper. Respondents should also be
aware that all non-confidential responses to this Consultation Paper will be
published, subject to the provisions of ComReg’s guidelines on the treatment of
confidential information.*® Confidential elements of responses should be clearly
marked as such and, preferably, be set out in a separate document.

1.34 All responses should be sent by post, facsimile or email to the address below to
arrive on or before 17:00 on 21 December 2012. Any responses received after
this date may not be considered.

Ms. Claire Kelly

Commission for Communications Regulation
Irish Life Centre

Abbey Street

Freepost

Dublin 1

Ireland

Ph: +353-1-8049666

Fax: +353-1-804 9680

Email: claire.kelly@comreg.ie

Structure of the report
1.35 The remainder of this Consultation Paper is structured as follows:

e Section 2 contains the executive summary of the issues and proposals for
regulation of the relevant FVA markets.

e Section 3 provides an overview of the market structure and key retail trends
that have occurred in the FVA market(s) over the last five years.

¢ Section 4 sets out ComReg’s proposed definition of the boundary of the FVA
market(s) in terms of both the product and geographic scope.

e Section 5 assesses competition within each of the defined relevant FVA
market(s) and considers whether any undertaking operating within such
markets holds a position of SMP.

e Section 6 sets out the main competition problems that could, absent
regulation, occur within the relevant FVA markets, along with proposed
regulatory remedies to address competition problems, namely, in the form of
obligations that would be imposed on undertakings having SMP.

% See ComReg Document 05/24, “Guidelines on the treatment of confidential information”, March 2005.
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e Section 7 sets out the Regulatory Impact Assessment (“RIA”) of the
proposed approaches to regulation in the relevant FVA market(s).

e Section 8 sets out the next steps that will follow the publication of this
Consultation Paper.

e Appendix 1 The 2012 Market Research.

e Appendix 2 Other SMP criteria considered.
e Appendix 3 Draft Decision Instrument.

e Appendix 4 Consultation questions.

e Appendix 5 Glossary of terms.
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Chapter 2

2 Executive Summary

Introduction

2.1 ComReg is required to review certain electronic communications markets in
order to decide whether regulation is appropriate and, if so, what form such
regulation should take. The European Commission has established in the 2007
Recommendation®’ that the retail market for “access to the public telephone
network at a fixed location for residential and non-residential customers” (i.e.
the FVA market) is susceptible to ex ante regulation and this Consultation
Paper presents ComReg’s preliminary views on its analysis of that market.
ComReg is obliged to take the utmost account of the 2007 Recommendation.
Accordingly, the FVA identified by the European Commission in the 2007
Recommendation is the starting point of ComReg’s market analysis process.

2.2 Therefore, the starting point for this review is concerned with the ability of
customers to access the public fixed telephone network for the purposes of
making voice calls and related fixed services. However, ComReg must conduct
its own assessment of the FVA market specifically in the Irish context to identify
whether such market boundaries are narrower or broader than the starting point
set out above and consider whether regulation of this market remains justified
in light of national circumstances. The objective of the review is thus to:

e Determine the scope of the FVA market(s) in Ireland, that is to say — to
define the precise boundaries of the market(s) in terms of both the product
and geographic scope;

e Assess whether any individual operator or operators hold SMP in any of
those markets; and

¢ |f the market or markets in question are not effectively competitive, to impose
appropriate remedies.

37 European Commission Recommendation of 17 December 2007 on relevant product and service markets within
the electronic communications sector susceptible to ex ante regulation in accordance with Directive 2002/21/EC
of the European Parliament and of the Council on a common regulatory framework for electronic communications
networks and services (2007/879/EC) (the “2007 Recommendation”).
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2.3 ComReg has undertaken a market review and public consultation process in
relation to the retail FVA market(s) on two previous occasions. In accordance
with its statutory functions and obligations, ComReg is now undertaking a
further round of market review to consider, in particular, the following: (i) the
boundaries of the FVA market(s) in terms of both the product and geographic
scope, (i) the state of competition in the identified relevant market(s), (iii)
whether any undertaking(s) should be designated with SMP in the relevant
market(s) and (iv) the nature of any appropriate remedies that should be
imposed. In addition, ComReg is mindful of the evolving technological, market
and regulatory developments and considers on a forward-looking basis the
extent to which such developments bring alternative infrastructure to copper
and/or further service competition to an area in which competition may
traditionally have been limited.®

2.4  Other factors support the review at this time:

e Changes to wholesale regulation facilitating competition in downstream retail
markets;

e Changes in technology;

e Changes in consumer behaviour which are currently underway (e.g. bundling
of multiple products from a single supplier); and

e Promoting competition — furthering the ladder of investment and incentives in
transition to next generation networks and services (“NGNs”).*°

Summary Proposals

2.5 Table 1 briefly summarises ComReg’s preliminary findings as outlined in this
Consultation Paper as regards market definition, SMP, and appropriate SMP
obligations and how these findings differ from those contained in the 2007 FVA
market review.

3 \While Eircom’s copper infrastructure is ubiquitous, replication of the copper infrastructure in the local loop
for supply of FVA may not be possible (or efficient) in every area.

% The ladder of investment or ‘stepping stone’ hypothesis concerns the development and regulation of
infrastructure competition. FSPs challenge an incumbent by offering services that, as their market share rises,
relies less on the resale of the incumbents assets and more on their own, as they ‘buy’ less and ‘make’ more. By
these means FSPs progressively build out their own networks closer to their customers.
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Table 1 Summary of proposals market definition, SMP and remedies

2007 Remedies 2012 Proposed Remedies
Markets Markets

Lower Yes Wholesale Lower level Yes Wholesale
level obligations: CPS FVA over obligations: CPS and
access and SB-WLR, and SB-WLR, and
supporting supporting
obligations (copper PSTN obligations
(PSTN and ISDN BRA
and Retail obligations access and
ISDN broadband Retail obligations
BRA RPC using managed
access) Not to unreasonably | \VOIP* over RPC
bundle cable, fibre, Not to unreasonably
Transparency FWA and DSL) bundle
Cost accounting Transparency
Not show undue (referred to as* Cost accounting
preference LLVA”) Not show undue
preference
Higher Yes Wholesale Higher level Yes Wholesale
level obligations: CPS FVA over obligations: CPS and
access and SB-WLR, and SB-WLR supporting
supporting obligations only
obligations (ISDN FRA and
(Business PRA access)
ISDN Retail obligations
PRA and RPC
FRA Not to unreasonably | (referred to as
access) bundle “HLVA™)
Transparency
Cost accounting
Not show undue
preference

0 See ComReg Decision D07/61 “Decision Notice and Decision Instrument — Designation of SMP
and SMP obligations.

i ComReg broadly considers VOIP services according to three main service types—managed, partially
managed, and unmanaged. Managed VOIP means that the supplier also provides and maintains the customer's
access path, either directly on its own network, or indirectly by renting the access path from a third party (e.g.
using wholesale inputs). A managed VOIP supplier will also have its own switching platform, interconnect(s) and
numbering allocations. Managed VOIP suppliers can manage their broadband network in such a way that
prioritises quality of service requirements for the voice service. Partially-managed VOIP means that the supplier
has interconnect(s) and, therefore, its own switching platform and numbering allocations. The partially managed
VOIP provider does not, however, provide the access path to its customers and the customer uses it own
broadband service to access the supplier's voice platform. Unmanaged, or —Over the Top (“OTT”) VOIP
means that the supplier does not necessarily have a switching platform with interconnects and does not itself
provide access paths to its customers. Its customers must access the service via the internet using their own
broadband connections.
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Market definition

2.6 The legal process set out in the legislation on the market definition stage is
considered in detail by ComReg throughout this document. In particular,
ComReg has taken utmost account of the European Commission’s
Recommendation and SMP Guidelines when identifying market(s) in this
review.

2.7 ComReg took the market identified by the European Commission in the 2007
Recommendation as its starting point for defining the relevant product market.
The 2007 Recommendation identifies retail access to the public telephone
network at a fixed location for residential and non-residential customers as a
market susceptible to ex ante regulation and, hence, a market which ComReg
should analyse when defining relevant markets appropriate to national
circumstances in accordance with Article 15(3) of the Framework Directive.

2.8 On the basis of the analysis set out in Chapter 4 below, ComReg is of the
preliminary view there are two distinct relevant product market(s):

e The national market for lower level FVA consisting of access via PSTN and
ISDN BRA over copper and via broadband connections using managed
VOIP over cable, fibre, FWA and DSL (“LLVA”); and

e The national market for higher level FVA consisting of access via ISDN FRA
and PRA (“HLVA”).

29 In 2007 ComReg, taking a forward looking account of technological and
competitive developments at that time, defined a narrow lower level retail
narrowband access market including primarily access via PSTN and ISDN
BRA. In this Consultation Paper, ComReg proposes to draw on relatively recent
market developments in again taking a forward-looking approach to market
definition and, therefore assuming market trends continue to develop as
anticipated, define a broader market consisting not only of FVA via PSTN and
ISDN BRA but also of FVA via managed VOIP over broadband infrastructure
(i.e. that supports the delivery of voice services) based on the following:

e Managed VOIP over broadband is a functionally similar service to the
traditional PSTN and ISDN based voice service;

¢ Increasing fixed broadband penetration and the purchase of bundles, in
particular, comprising FVA, fixed voice calls and broadband internet access;
and

e Growing presence of alternative operators (mainly cable) that offer a voice
bundled with a broadband service to end-users which is increasing in
demand.
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2.10 ComReg is of the preliminary view that there is also a distinct relevant market
for HLVA consisting of access via ISDN FRA and PRA only.

2.11 For the reasons set out in Chapter 4 below, ComReg considers on a
preliminary basis that the relevant geographic market for both the LLVA and
HLVA markets is national in scope (notwithstanding the emergence of some
localised competitive pressures, particularly insofar as FVA is sold as part of a
bundle with other services). In the absence of a clearly identifiable break in
conditions of competition across geographical areas to justify separate relevant
markets for the purposes of the present review, ComReg nonetheless proposes
to take such emergent competitive pressures into account when designing
relevant and proportionate regulatory remedies. ComReg also proposes to
keep any emergent competitive pressures under review and to revisit its
analysis if more stable and discrete geographic boundaries can be identified on
a forward-looking basis.

Competition analysis and assessment of SMP

2.12 In this Consultation Paper, ComReg analyses the proposed LLVA and HLVA
markets to determine whether or not they are effectively competitive. As a
result of its analysis, ComReg is of the preliminary view that the evidence
indicates that Eircom has SMP in each of the relevant markets. This proposal
by ComReg is supported by a detailed analysis of a number of key criteria set
out in Chapter 5 and at Appendix 2. Those criteria and ComReg’s preliminary
conclusions in relation to them are in summary as follows.

2.13 In terms of the LLVA market:

e Market share: In presence of the existing CPS/SB-WLR remedy, Eircom
has 58% share of the LLVA market. This is indicative, but, it should be
noted, not by itself determinative of SMP. In the absence of the SB-WLR
remedy, Eircom would have more than an 80% share of the LLVA market.
This indicates that while competition is not yet effective in the relevant LLVA
market, any competitive developments to date have been significantly
dependent on the existence of a CPS/SB-WLR remedy in that market. It is
proposed that such a wholesale remedy would continue to be imposed on an
interim basis as part of the current market review pending ComReg’s
forthcoming consultation on the wholesale call origination market.*? In the
event of any SMP finding as part of the latter wholesale market review
process, ComReg will consider whether the CPS/SB WLR remedy should be
imposed as a wholesale remedy in that context.

2 As noted earlier in this document ComReg plans to issue a consultation in relation to its Market
Review: Wholesale Call Origination and Transit Services during Q4 2012.
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e Existing and potential competition: In the presence of regulation
(CPS/SB-WLR) in the market concerned, existing competition continues to
evolve, though high and non-transitory barriers to entry into the LLVA market
remain. Absent regulation, ComReg believes that existing competition would
be virtually non-existent in the LLVA market. Competition is primarily based
on resale of Eircom’s wholesale inputs and Local Loop Unbundling (“LLU)*
does not play a role in the provision of FVA. While competition is emerging in
the form of voice services provided by other operators via broadband
infrastructure using managed VOIP services, ComReg’s preliminary view is
that competition in the LLVA market is currently not effective. Because voice
over broadband is not currently offered on a standalone basis to end-users
in Ireland, alternative broadband platforms represent an additional choice of
supply for only a subset of the population that place a higher value on
broadband and the wider bundle of communication services. ComReg’s
preliminary view is that suppliers of managed voice over broadband do not
act as a sufficient constraint on the PSTN/ISDN network nationally (though
may exert a degree of competitive pressure for a subset of end users that
primarily value broadband and bundles of broadband and add on voice
services) in view of the significant proportion of the population that value
voice as the primary fixed telephony service.

e Countervailing buyer power (“CBP”): It is ComReg’s preliminary view that
there is insufficient CBP to prevent Eircom from behaving to an appreciable
extent independently of its customers and competitors in setting its prices in
the LLVA market.

2.14 In terms of the HLVA market:

* LU allows FSPs to install their equipment in Eircom’s local telephone exchanges to provide
broadband and telephone services directly to their customers.
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e Market share: In the presence of the existing CPS/SB-WLR remedy, Eircom
has approximately a 43% share of the HLVA market. This is indicative, but, it
should be noted, not by itself determinative of SMP. In the absence of the
SB-WLR remedy, Eircom would have approximately a 62% share of the
HLVA market. This indicates that while competition is not yet effective in the
relevant HLVA market, it is evolving at a faster pace than in the LLVA
market. However, any competitive developments to date have been
relatively recent and also significantly dependent on the existence of a
CPS/SB-WLR remedy in that market. It is proposed that such a wholesale
remedy would continue to be imposed on an interim basis as part of the
current market review pending ComReg’s forthcoming consultation on the
wholesale call origination market.** In the event of any SMP finding as part
of the latter wholesale market review process, ComReg will consider
whether the CPS/SB WLR remedy should be imposed as a wholesale
remedy in that context. Where such a wholesale remedy is imposed in the
related upstream wholesale call origination market, it may be appropriate for
ComReg to revisit the retaill HLVA market to identify whether a finding of
SMP continues to be appropriate in that context.

e Existing and potential competition: Although high and non-transitory
barriers to entry persist in the HLVA market, ComReg believes that they may
be less significant compared to the LLVA market. Recent evidence indicates
increasing supply of FVA by operators other than Eircom on the basis of own
infrastructure which may suggest that the competitive conditions on the
LLVA and HLVA markets are not uniform with facilities-based competition
less difficult to sustain compared to the LLVA market. However, ComReg
believes that, absent regulation, Eircom’s share of the HLVA market would
likely be closer to 62%. LLU does not play a role in the sole provision of
voice services to end-users. The HLVA market is potentially addressable on
a forward looking basis by alternative IP-based solutions/systems, such as,
SIP Trunking.

e Countervailing buyer power (“CBP”): It is ComReg’s preliminary view that
there is insufficient CBP to prevent Eircom from behaving to an appreciable
extent independently of its customers and competitors in setting prices on
the HLVA market.

2.15 Having regard to the analysis set out in Chapters 4 and 5 below, ComReg
proposes, in accordance with the Framework Regulations, to designate Eircom
with SMP in each of the identified LLVA and HLVA markets.

* As noted earlier in this document ComReg plans to issue a consultation in relation to its Market
Review: Wholesale Call Origination and Transit Services during Q4 2012.
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Remedies

2.16 Where ComReg concludes that a relevant market is effectively competitive, it
shall not impose or maintain SMP obligations on any operator. Where ComReg
determines that a relevant market is not effectively competitive and designates
one or more operators with SMP, ComReg is obliged to impose on such
operator(s) appropriate specific regulatory obligations referred to in Regulation
27(2) of the Framework Regulations or maintain or amend such obligations
where they already exist, in order to address the competition problem(s) it has
identified. This issue is addressed in detail in Chapter 6 below.

2.17 ComReg has considered the potential problems which may arise from Eircom’s
position of SMP in the LLVA and HLVA markets and has carefully examined a
number of regulatory options for addressing those problems. In this
Consultation Paper, ComReg proposes to impose certain SMP obligations on
Eircom in order to address the competition problems that have been identified
in the LLVA and HLVA markets.

Wholesale Obligations

2.18 In view of the high and persistent barriers to entry (particularly, the fact that
other operators would need to build out a fixed network of their own), absent
wholesale regulatory intervention via CPS/SB-WLR and LLU, competition
would be virtually non-existent in relation to the LLVA market and restricted in
the HLVA market. ComReg believes that the existing wholesale SMP
obligations imposed on Eircom under Decision DO7/61 (i.e. SB-WLR and CPS
obligations and the various supporting obligations, including access to and use
of specific network facilities, transparency, non-discrimination, accounting
separation, price control and cost accounting) continue to be needed to
facilitate competition in each of the proposed LLVA and HLVA markets.
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2.19 ComReg is of the view that it is appropriate that the requirement for SB-WLR
and CPS obligations should be considered in detail as part of ComReg’s
analysis of the wholesale call origination market rather than in the context of the
present FVA consultation. It should be noted that it is ComReg’s intention to
publish a consultation document in relation to the wholesale call origination and
wholesale call transit markets in Q4 2012. Therefore, in this present
Consultation Paper ComReg is proposing that the SB-WLR and CPS
obligations (and related supporting obligations) set out in Sections 5 and 6 of
the Appendix to Decision D07/61 should be maintained in force on a transitional
basis pending the outcome of ComReg’s separate forthcoming consultation on
the wholesale call origination and wholesale call transit markets. That
forthcoming consultation in relation to wholesale call origination and wholesale
call transit will consider in detail whether it is appropriate to continue to impose
SB-WLR and CPS obligations on Eircom and, subject to any proposed SMP
finding, will include a Draft Decision Instrument containing the text of any
proposed updated SB-WLR and CPS obligations. If it is the case that SB-WLR
and CPS obligations are proposed to be included as part of the wholesale call
origination market review, ComReg will need to examine whether its proposed
finding of SMP in the retail HLVA market would remain relevant in that context.

Retail Obligations

2.20 With regard to the LLVA market, ComReg considers that wholesale obligations
imposed under Regulations 9 to 13 of the Access Regulations would not result
in the achievement of ComReg’s objectives set out in section 12 of the
Communications Regulation Acts 2002 to 2011 and Regulation 16 of the
Framework Regulations. Accordingly, ComReg considers it appropriate to
impose retail obligations pursuant to Regulation 13 of the Universal Service
Regulations. It is ComReg’s view that some of the competition problems
identified in the LLVA would persist in spite of regulatory measures at the
wholesale level. As such, ComReg considers it appropriate to impose certain
regulatory obligations at the retail level, while remaining cognisant of regulatory
obligations in place at the wholesale level.

2.21 It is ComReg’s preliminary view that it is appropriate to impose the following
retail obligations on Eircom in the LLVA market pursuant to Regulation 13 of
the Universal Service Regulations:

Price control via a retail price cap measure

Obligation not to unreasonably bundle services

Transparency obligation

Cost accounting obligation
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e Obligation not show undue preference to specific end-users

2.22 In view of market and regulatory developments since the 2007 review of the
HLVA market, and based on an analysis in this Consultation Paper of existing
and future market conditions over the period of the review (up to 2015),
ComReg is of the preliminary view that while Eircom retains an SMP position, it
is likely appropriate to rely at this stage on wholesale SMP obligations alone to
address the relevant competition problems and not to impose any SMP
obligations at the retail level for HLVA. In particular, ComReg notes that the
proportion of direct access offered by operators other than Eircom has
significantly increased very recently in this market. Furthermore, the continuing
prospect of increasing competition from emerging IP based substitutes, such
as, fibre based SIP Trunking, would on a forward looking basis likely minimise
competition concerns and associated impacts resulting from Eircom’s SMP in
the HLVA market. In accordance with the spirit of the EU framework, ComReg’s
regulatory approach is to impose obligations only where appropriate,
proportionate and justified. As outlined above, ComReg is proposing that the
wholesale SB-WLR and CPS obligations (and related supporting obligations)
set out in Sections 5 and 6 of the Appendix to Decision D07/61 should be
maintained in force on a transitional basis pending the outcome of ComReg’s
separate forthcoming consultation on the wholesale call origination and
wholesale call transit markets. ComReg is of the view that those wholesale
obligations are sufficient to address the competition problems identified in the
HLVA market. Accordingly, ComReg is proposing in this Consultation Paper
not to impose any retail SMP obligations on Eircom in the HLVA market.

2.23 The Draft Decision Instrument, contained in Appendix 3 below, specifies in
legal terms the nature of the regulatory remedies that ComReg is proposing to
impose on Eircom.

2.24 ComReg seeks feedback from interested parties on all the preliminary views
set out in this Consultation Paper, including (but not limited to) the specific
guestions raised throughout the Consultation Paper.
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Chapter 3

3 Retail Market Structure and Trends

Introduction

3.1 Before later defining the precise boundary of the relevant FVA market(s) in
Ireland in terms of both the product and geographic scope, and then assessing
the strength of any competitive constraints in the relevant market(s), ComReg
reviews the broad structure of the retail markets and overall trends that may
have impacted the provision of FVA since the time of ComReg'’s last review of
the FVA markets in 2007.

Overview of the structure of the retail market

3.2 The starting point for the assessment of the retail market at a general level
comprises a connection or access (at a fixed location or address) to the public
telephone network which enables end-users to use voice* and related
services*® typically referred to as “plain old telephony services” (“POTS”) or
also referred to as “narrowband telephony”.

3.3 POTS have traditionally been provided in Ireland by the incumbent operator
(i.e. Eircom) and other authorised operators (“OAQOs”), including re-sellers and,
where appropriate, cable operators*’ offering telephony services. The operators
providing such services are referred to for convenience in this Consultation
Paper as fixed service providers (“FSPs”).

3.4 FVA is provided at the network termination point to the local loop and may be
supplied by a variety of technical means including over:

e the Public Switched Telecommunications Network (PSTN) and ISDN
telephone lines (typically referred to as “fixed narrowband access”); and

e broadband infrastructure using managed VOIP and, which may be via cable,
fibre, fixed wireless connections or a Digital Subscriber Line (“DSL). *®

3.5 The various types of FVA may be offered:

*> That is, for the purpose of making and/or receiving various types of telephone calls, including, local, national or
international calls and calls to mobile and non geographic numbers.

*® Such as, fax and functional internet access (“FIA”).

" At the time of the 2007 market review, however, neither cable operator, NTL Communications (Ireland)
Limited and Chorus Communications Limited, offered direct access to voice services extensively. Cable
connections in the past would not have been synonymous with access to narrowband services: cable was
deployed primarily as a broadcast infrastructure, thus lacking a return path.

48 Digital Subscriber Line technologies use the traditional copper network to deliver digital broadband signals.
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e Directly — this is where the end-user is connected directly to the FSP’s
network.

In terms of competitive supply, Eircom is the largest provider in the direct
access market, and remains the only ubiquitous supplier of FVA (via a
combination of copper, Fixed Wireless Access (“FWA”) and fibre) to the
public telephone network. Other owners of access networks offering direct
access are the cable operator, UPC Ireland (“UPC”),*® as well as Magnet
and Digiweb/Smart™ (via fibre-based networks). There are also a number of
FSPs offering direct fixed telephony services to specific types of end-user,
mainly large businesses. For the purposes of this review, ComReg considers
that access via LLU is a form of direct access.

¢ Indirectly — this is where Eircom’s wholesale input products are used to offer
retail access services to their end users.

Availability of wholesale input products, such as SB-WLR and CPS, mean
that, while ownership of assets may not change, access services can be
offered to end-users by a third party. Allowing an FSP to purchase wholesale
inputs, thereby not requiring long term investment by that FSP in physical
access infrastructure, enables easier entry into the retail FVA market. The
SB-WLR product impacts on competition for POTS by facilitating the
provision of access and calls to end-users by one FSP using single billing.

3.6 ComReg’s 2007 review of the FVA markets highlighted that the most common
technology used by end-users to access fixed voice services was by means of
traditional telephone networks using twisted copper pairs (i.e. PSTN and ISDN
lines). These networks continue to be the predominant form of FVA used by
end-users in Ireland today. Radio solutions, such as FWA, have primarily been
used in certain remote locations and areas where copper is not available.>

9 NTL and Chorus were merged having been purchased by Liberty Global Inc. who established UPC Ireland
g‘(‘)UPC”) in 2005 on the basis of the acquired and combined assets.

It should be noted that the Digiweb Group acquired the entire business and residential customer base and
assets of Smart Telecom in December 2009 (see: http://media.digiweb.ie/news/2009/12/08/smart-
telecom-joins-digiweb-group-and-exits-examinership-process/). The Digiweb Group currently
oPerates under both the “Digiweb” and “Smart” brands.
> n Ireland, radio solutions (point-to-point and point-to-multipoint) also provide a means of providing customer
access and have also been used in other countries during the roll-out of competing service offerings. In the past,
ComReg has offered licences for the use of suitable spectrum. For various reasons, use of this technology
remains low in Ireland.
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3.7 The level of infrastructure competition was limited in 2007. Eircom was the only
ubiquitous supplier of access to the public telephone network. FSPs had
undertaken some infrastructure investment, yet very little infrastructure in the
access network was not provided by Eircom. In terms of direct access, no FSP
supplied POTS to end-users based on LLU. In addition, provision of voice
services by cable operators was insignificant. While Esat BT (now BT) was the
main competitor to Eircom in the lower and higher level access markets at that
time, it predominantly competed for POTS through indirect access (hence
relying on Eircom’s wholesale access inputs). Furthermore, the overall number
of internet access subscriptions early 2007 was relatively lower at
approximately one million subscriptions (compared to over 1.6 million
currently). At that time, narrowband dial-up represented 42% of the overall total
of internet subscriptions, the remaining 58% consisted of broadband
subscriptions. Mobile broadband and managed VOIP over broadband as part of
a bundle using a broadband only connection were only emerging services at
the end of 2006.

3.8 In the time period since 2007, however, alternative access technologies and
providers with the potential to compete with Eircom’s copper PSTN and ISDN
networks in the provision of voice services have become more prevalent. This
is largely because alternative networks are increasingly investing in their own
networks and are building out to connect to Eircom’s local loop in certain
regions, in particular, in more densely populated areas. Where alternative
access networks have been rolled out, this has been driven to a large extent by
their ability to provide services other than FVA — mostly multi channel TV
delivered through cable networks initially, but more recently also broadband
connectivity and other multi-service bundles.
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3.9 Another key development since 2007 has been the growth of VOIP, particularly
with the emergence of OTT suppliers. This is noticeable in the international
calls market where OTT suppliers, such as, Skype, Google Voice and Viber,
have made significant inroads. The latter providers supply access to web-based
VOIP (or “unmanaged” VOIP services).>? Alternatively, an FSP may provide its
own VOIP offering over its broadband access service (“managed” VOIP
services)® independent of Eircom. The main benefit of VOIP as an alternative
to the traditional PSTN based voice service appears to be its cost advantages
for service providers. Routing phone calls over existing data (broadband)
networks helps eliminate the need for FSPs to operate separate voice and data
networks, and permits cost savings through achieving economies of scope.>*

3.10 Already there are a number of FSPs that offer managed VOIP in the Irish retall
market. Most of the managed VOIP subscriptions currently active in Ireland are
provided over cable and fibre networks as part of a bundle with broadband and
television services.

e UPC launched a managed VoIP service as an add-on to its broadband
and pay-TV customers in 2006 (essentially offering voice as part of a
bundle with either broadband and/or television);

e Digiweb and Imagine offer managed VoIP services over a FWA platform
in Dublin;

¢ Magnet and Digiweb/Smart both offer managed VolIP services over fibre
networks deployed in certain (typically suburban) residential
developments; and

e Blueface offers a VOIP service which relies on its VOIP customers
having an existing broadband connection supplied by a third party.

% “Unmanaged” services are provided over the networks of third parties and the supplier has very limited control

over the quality of the service experienced by the end user. In addition, the end user would also need access to a
non telephone access device e.g., a computer.
53 “* ” . . . . .

Managed” services are provided over a managed network allowing the supplier to retain some control over
the quality of the service. Managed VOIP in Ireland includes only services provided by switched licensed
oPerators in the Republic of Ireland and does not include web based services such as Skype and Viber.

This is a supply-side feature that arises where the service provider is able to produce given quantities of
products at a lower total cost than the total cost of producing these quantities separately.
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3.11 The gradual shift to an all IP environment will likely enable other FSPs to
compete with cable operators when bundling fixed telephony and broadband
with TV services, though these developments are still nascent in Ireland.
Likewise, UPC now uses its cable infrastructure for supplying higher speed
broadband telecommunications services, as well as managed VOIP services.
Since 2007, UPC has been investing significantly in its cable network in
Ireland® which has opened the way for direct provision of products other than
pay-TV. Therefore, UPC is no longer a pure pay-TV provider rather a multi-
product operator. It offers cable voice (“home phone”), though only as part of a
bundle with its television and broadband services. UPC also supplies FVA to
business customers to a limited extent based on higher level ISDN PRA
access.

3.12 FSPs that previously operated in different markets may therefore now offer a
similar range of products. As a result, two demand side scenarios emerge in
relation to the end-user’s choice of FVA supplier. End-users wishing to avail
primarily of broadband internet access combined in a bundle of higher value
services, including voice as an “add on” service (i.e. are relatively more
broadband centric where the perceived value of the fixed service has potentially
moved from voice to internet access for multiple services) have additional
choice in relation to their supplier of FVA. On the other hand, end-users wishing
to avail of FVA only or primarily voice services based on PSTN and ISDN
networks (and hence who are voice centric where the perceived value of the
fixed service is voice) possibly have less choice of FSP.

Regulatory and Market Developments

3.13 This sub-section sets out the developments, since 2007, in the retail and
wholesale markets that underpin the analysis in the later sections. In particular,
ComReg considers the impact of changes to wholesale SMP regulation,
including the changes to the SB-WLR price, changes to the market from
bundling and increased mobile use, in particular, potential fixed to mobile
substitution (“FMS”). This will be a broad introduction to the trends which will be
considered in more detail below in relation to the extent to which they may tend
to change ComReg’s findings in relation to FVA since the 2007 review.

s First, to DOCSIS 2.0 standard and, more recently, to DOCSIS 3.0, for the delivery of fibre power next
generation broadband services.
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Developments in Wholesale SMP Regulation

3.14 The 2007 market review described FVA markets which were dominated by
Eircom. While the use of CPS had led to a degree of competitive pressure in
the calls markets,”® access to narrowband fixed lines in most of Ireland was
overwhelmingly dominated by Eircom — its market share was just over 83% for
lower level access (PSTN and ISDN BRA) and approximately 66% for higher
level access (ISDN FRA and PRA).*’

3.15 Eircom had maintained a position of SMP in relation to the provision of FVA
despite wholesale regulatory measures and regulation in related wholesale and
retail markets. Therefore, competition in the provision of FVA is heavily
dependent on effective competition at the wholesale level, or, where this is not
the case, through effective regulation of the applicable wholesale markets. To
this end, ComReg has focused on measures to enhance competition at both
the wholesale and the retail levels. The aim has been to encourage real
competition for the benefit of consumers and businesses; and achieve a
reduction in Eircom’s market power in relevant retail and wholesale markets.
This has included:

1. The further development of the wholesale services supporting the
delivery of retail FVA and fixed voice calls to end-users,*® such as:

a. The implementation of an SLA capturing both Provisioning and
Service Assurance targets;

b. Aggregated SB-WLR Performance (Provisioning and Service
Assurance) statistics are provided to ComReg b