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Correspondence with interested parties

A.1 Non-confidential correspondence provided by respondents in relation to
ComReg’s multi-band spectrum release proposals from 14 June 2012 until 24
August 2012 (and ComReg written responses to same).

1. Telefénica: letter to ComReg “Multi-band Spectrum Release— 800 MHz, 900
MHz & 1800 MHz Consultation” (letter dated 14 June 2012);

2. ComReg: reply to Telefonica letter of 14 June 2012 (letter dated 19 June
2012);

3. Telefdnica: reply to ComReg letter of 19 June 2012 (letter dated 22 June
2012);

4. ComReg: reply to Telefonica letter of 22 June 2012 (letter dated 12 July
2012);

5. A&L Goodbody: letter to ComReg “Multi-band Spectrum Release Consultation
— 800 MHz, 900 MHz & 1800 MHz (“the Consultation”)” (letter dated 25 June
2012);

6. ComReg: reply to A&L Goodbody letter of 25 June 2012 (letter dated 12 July
2012);

7. A&L Goodbody: reply to ComReg letter of 12 July 2012 (letter dated 20 July
2012);

8. ComReg: reply to A&L Goodbody letter of 20 July 2012 (letter dated 10
August 2012);

9. H3GI: letter to ComReg “COMREG DOC. NO. 12/49” (letter dated 18 June
2012);

10.ComReg: reply to H3Gl letter of 18 June 2012 (letter dated 12 July 2012);

11.Vodafone: letter to ComReg (letter dated 18 July 2012);

12.ComReg: reply to Vodafone letter of 18 July 2012 (letter dated 20 July 2012);

13.Vodafone: reply to ComReg letter of 20 July 2012 (letter dated 1 August
2012);

14.ComReg: reply to Vodafone letter of 1 August 2012 (letter dated 24 August
2012);

15. Telefonica: letter to ComReg “Multi-band Spectrum Release Consultation (the
“Cons1ultation”) — Question and Answer Procedure” (letter dated 20 July
2012);

16.ComR2eg: reply to Telefonica letter of 20 July 2012 (letter dated 10 August
2012)°.

! Previously unpublished due to issues of confidentiality
2 Previously unpublished due to issues of confidentiality
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Correspondence with interested parties

A.1 Non-confidential correspondence provided by respondents in relation to
ComReg’s multi-band spectrum release proposals from 14 June 2012 until 24
August 2012 (and ComReg written responses to same).

1. Telefénica: letter to ComReg “Multi-band Spectrum Release— 800 MHz, 900
MHz & 1800 MHz Consultation” (letter dated 14 June 2012);
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Felefonica

By Post &
Email-george.merrigan@comred.ie

George Merrigan

Commission for Communications Regulation
Abbey Court .

Irish Life Centre

Lower Abbey Street

Dublin 1

14" June 2012

Multi-band Spectrum Release - 800 MHz, 900 MHz & 1800 MHz Consultation

Dear Mr Merrigan,

We refer to the above matter and to our separate letter of 13" June 2012. This letter is being sent to
you separately on the basis that it addresses a specific issue and is confidential in its entirety. It must

not to be published by ComReg as part of the consuitation procedure.

We are writing to you in relation to a specific issue in relation to the requirement for all applicants to
submit an Applicant's Declaration as part of their application to participate in the Proposed Auction.

Telefénica Ireland Limited 28-29 Sir John Rogerson's Quay T+353 (0)1 609 5000 ﬂ

As you are aware, Telefénica Ireland and Meteor entered into a network sharing arrangement called
Mosaic in 2011, details of which arrangement were provided to ComReg. Through Mosaic, Telefonica
Ireland and Meteor jointly procure network leases, equipment, software and services which
procurement is carried out by the Mosaic team, a team separated from the two companies with
detailed restrictions in place to prevent the transmission of company specific information back to
either Telef6nica Ireland and/or Meteor and the details around such restrictions were previously
notified to ComReg. Telefénica Ireland assumes that the declarations contained in sections 5 and 6-of .
the Applicant's Declaration do not apply to its network sharing arrangement with Meteor, which
arrangement will continue to operate, with the usual safeguards in place, during the Proposed
Auction. For the avoidance of doubt, Telefonica Ireland will be signing the Applicant's Declaration on
the basis that its network sharing arrangement with Meteor is disclosed to ComReg against sections 5
and 6 of the Applicant’'s Declaration.

~ Separately, we understand that as part of the application process, applicants are required to declare
that “failure to obtain consents, approval, apparatué or funding necessary fto déploy a hetwork or
complete transitional activities shall be deemed to be a breach of the Auction Rules by that Winning
Bidder”. As you are aware, it is a necessary element of deploying a network to apply for planning
permission for sites and to purchase equipment. Telefdnica Ireland assumes therefore that for the v

Docklands www.telefonica.com D
Dublin 2

Ireland
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Tatfni

purposes of the Proposed Auction a refusal of planning permission for a site (being outside the control
of the applicants) will not of itself be deemed a failure to obtain consents. Equally, in circumstances
where a supplier fails to deliver equipment for which an applicant has placed an order, Telefénica
Ireland assumes that this will not of itself be deemed a breach of the auction rules. Please let us
know if either of these assumptions are incorrect. ‘

‘We look forward to hearing from you with confirmation as to the above mentioned issues by no later
than 19" June 2012:

Yours sincerely

Cren Q@é/\

Gary Healy

Head of Regulatory and Public Pollcy
Telefénica Ireland Limited

Copy: Dr. Samuél Ritchie, Commission for Communications Regulation

Telefdnica Ireland Limited 28-29 Sir John Rogerson's Quay T +353 (0)1 609 5000 g é?)
: * Docklands www.telefonica.com
Dublin 2
Ireland
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2. ComReg: reply to Telefonica letter of 14 June 2012 (letter dated 19 June
2012);
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Commission for
Communications Regulation

By Post and Email
19 June 2012

Dr. Gary Healy

Head of Regulatory and Public Policy
Telefénica Ireland Limited

28-29 Sir John Rogerson’s Quay
Docklands

Dublin 2

Multi-Band Spectrum Award Process
Dear Dr. Healy,

| refer to your letter of 14 June 2012, postmarked 15 June, concerning the above matter
which | received by post on 18 June 2012 (and not by email as your letter indicates). |
have responded separately to the letter from A&L Goodbody, sent on your behalf, dated
13 June.

You write in relation to two specific issues regarding the application process for the
Multi-Band Spectrum Award Process:

1. Whether the declarations contained in sections 5 and 6 of the Applicant
Declaration (as set out in Annex 5 of Document 12/52) relate to network sharing
arrangements already entered into by an Applicant; and

2. Whether (a) refusal of planning permission for a site (being outside the control of
an Applicant) and/or (b) where a supplier fails to deliver equipment for which an
Applicant has placed an order will be deemed a breach of the auction rules.

ComReg considers that queries of this nature, particularly given their general
applicability to Interested Parties, are appropriately addressed through its Question and
Answer procedure, as set out in section 3.3.1 of Document 12/52.

ComReg, therefore, invites Telefonica to submit its queries in accordance with that
procedure. Responses will then issue in due course. In that regard, you should note
that the deadline for submission of questions is 16.00 hours (local time) on 22 June
2012, and that all questions received in due time will be replied to on an on-going basis
and as far as possible within 8 working days. In any case, ComReg anticipates
publishing all questions and associated answers no later than 6 July 2012.

An Coimisian um Rialail Cumarsaide

Commission for Communications Regulation

Abbey Court Irish Life Centre Lower Abbey Street Dublin | lreland

Telephone +353 | 804 9600 Fax +353 | 804 9680 Email info@comreg.ie Web www.comreg.ie
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Commission for
Communications Regulation
Coimisiun Um

Railail Cumarsaide

As you know, it is ComReg’s policy to publish exchanges of correspondence such as
this in accordance with its usual procedures (and also with such redactions as required
to protect the anonymity of a person submitting a question in the Question and Answer
procedure). Whilst noting your view that your letter is confidential in its entirety, | would
nevertheless be grateful if you would re-consider same in light of this reply and inform
ComReg of any specific confidential material in your letter that Telefonica considers
ought not to be published in accordance with these procedures.

Yours sincerely,

George)Merrigan
irect
Market Framework Division
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3. Telefdnica: reply to ComReg letter of 19 June 2012 (letter dated 22 June
2012);
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Telelonica Irland Linsited Registered in bland no, 236895 Registered Office: 28-29 Sir Juhn Rogerson's Quay Dublin 2 imland Directors: Stephien Shurrock (UK), Paul Witelan, Pat Moyaihan, Chaitman: Danuta Giay (UK)

Correspondence with interested parties

“Jelefonica

22" June 2012

Dr Samuel Ritchie

Multi-Band Spectrum Award

Commission for Communications Regulation
Abbey Court, Irish Life Centre

Lower Abbey Street

Dublin1 "’

Dear Samuel

Multi-Band Spectrum Award

| refer to Telefonica’s letter dated 14"™ June, and ComReg’s response dated 19" June.

In your letter you invited Telefonica to “submit its queries” in accordance with the process set out in
section 3.3.1 of Document 12/52. To clarify, we do not categorise as a query the point made in
paragraph 3 of our letter, concerning sections 5 & 6 of the Applicant’s Declaration and the ongoing
operation of Mosaic including joint procurement activities. It was putting ComReg on notice (along
with the other points in our letter) of the assumption that Telefonica is making and will make in
submitting any application. In light of your request and to avoid any ambiguity about ensuring that
our position is on record with ComReg, we are restating paragraph 3 in this document, which is
being submitted in accordance with the process set out in section 3.3.1 of Document
12/52. However we reiterate the view that this is a notification and not a query seeking a response
from ComReg. We further reiterate that this document is confidential in its entirety and not for
publication.

As you are aware, Telefénica Ireland and Meteor entered into a network sharing arrangement called
Mosaic in 2011, details of which arrangement were provided to ComReg. Through Mosaic,
Telefénica Ireland and Meteor jointly procure network leases, equipment, software and services
which procurement is carried out by the Mosaic team, a team separated from the two companies
with detailed restrictions in place to prevent the transmission of company specific information back
to either Telefénica Ireland and/or Meteor and the details around such restrictions were previously
notified to ComReg. Telefénica Ireland assumes that the declarations contained in sections 5 and 6
of the Applicant’s Declaration may be made subject to its network sharing arrangement with
Meteor, which arrangement will continue to operate, with the usual safeguards in place, during the
Proposed Auction. For the avoidance of doubt, Telefénica Ireland will be signing the Applicant’s
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Declaration on the basis that its network sharing arrangement with Meteor is disclosed to ComReg
against sections 5 and 6 of the Applicant’s Declaration.

Yours Sincerely

Tom Hickey

Page 10 of 58



Correspondence with interested parties

4. ComReg: reply to Telefdnica letter of 22 June 2012 (letter dated 12 July
2012);
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5. A&L Goodbody: letter to ComReg “Multi-band Spectrum Release Consultation
— 800 MHz, 900 MHz & 1800 MHz (“the Consultation”)” (letter dated 25 June
2012);
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A&L Goodbody Solicitors International Financial Services Centre North Wall Quay Dublin 1
Tel: +353 1 649 2000 Fax: +353 1649 2649 email: info@algoodbody.com website: www.algoodbody.com dx: 29 Dublin

our ref | JFW/MEH 01366740 your ref | date | 25 June 2012

Commission for Communications Regulation
Abbey Court

Irish Life Centre

Lower Abbey Street

Dublin 1

Muiti-band Spectrum Release Consultation - 800 Miiz, 900 MHz & 1800 MHz
{“the Consuitation”)

Dear Sirs
We refer to your letter of 15 June 2012.

Our client maintains that it is fully entitled to have raised the issues contained in our letter of 13 June
2012, on the basis of legal advice and its view that such matters have not been adequately
addressed by ComReg in the Consultation. We would draw your attention to the fact that although a
lengthy and delayed consultation process has been carried out, this does not as you suggest simply
translate to all matters being duly and carefully considered, or fully and properly addressed.

It is disappointing that of the 12 questions raised, our client has been requested by ComReg to
resubmit 10 of those questions to what ComReg considers to be a separate question and answer
procedure. The remaining 2 questions were not in fact answered, insofar as the answers given were
not to the questions posed. Our client reserves its position with regard to the delay that has arisen
as aresult of the approach adopted by ComReg to this exchange of legal correspondence.

GConfidentiality Concerns

In relation to the confidentiality concerns raised in our letter of 13 June 2012, we note the following
from your response:

(i) ComReg regards information-security as an important matter, takes information-security
issues very seriously, and regrets the incidents that have occurred:;

(i) ComReg has engaged a reputable consultancy organisation to ensure that such incidents
do not occur in future, and that the work of the consultancy organisation is ongoing;

Dublin Belfast London New York Palo Alto

R.B. Buckley B.M. Cotter $.M.Doggett  M.P. McKenna E.A.Roberts  A.C. Burke D.R. Baxter B. Walsh R.M. Moore K. Furlong D.R. Francis
PM. Law J.G. Grennan B. McDermott  K.A. feeney C. Rogers 1. Given A.McCarthy  AM. Curran D. Main P.T. Fahy L.A. Murphy
J.H. Hickson J. Coman C. Duffy M. Sherlock G. O'Toole D. Widger J.F. Whelan A. Roberts J. Cahir A, Johnston A. Walsh
M.F. O'Gorman  P.D. White E.M. Brady E.P. Conlon J.N. Kelly C. Christle J.B. Somerville C. Widger M. Traynor M. Rasdale A, Casey
C.E. Gil! V.J. Power PV. Maher E. MacNeill N. O'sullivan S, © Créinin M.F. Barr M. Dale P.M. Murray D. Inverarity B. Hosty
E.M. FitzGerald L.A. Kennedy S. O'Riordan K.P. Allen M.J. ward J.W. Yarr M.L. Stack C. McCourt N. Ryan M. Coghlan

Consultants:  LR. Osborne S.W.Haughey TV.O’Connor Professor JCW. Wylie A.F.Browne M.A.Greene AV.Fanagan J.A O'Farrell |.B. Moore
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(ify ~ ComReg is not aware of any information-handling incidents “of the type forming the subject
matter of the correspondence between ComReg and Vodafone” other than the incidents
referred to in our letter. (emphasis added)

It is unfortunate that ComReg goes on to say that it “does not feel obliged” to provide our client with
the assurances that it seeks regarding the confidentiality of its information. Instead you again direct
our client to a question and answer procedure, with a unilaterally imposed closing date, to raise
matters of such importance. Please note that our client has resubmitted the questions, but expressly
reserves its position to raise queries at any time, as and when it deems appropriate, in relation to the
protection of the confidentiality of its information.

Please note that question number 3 was not in fact answered ~ the question was not whether
ComReg believes that it has inappropriately shared information, which is a separate issue, but
whether and what information has been shared.

Please note that our client does not agree that Question 7 or Question 10 is adequately or properly
addressed in the referenced sections of the consuitation documents.

Limitation of Liability

We do not see a ComReg response that we should be “capable” of advising on liability issues, as
being an appropriate or helpful response from a Regulator. As was stated, we are not aware of
circumstances under which ComReg is entitled to limit its liability in the manner that it purports to do
so. We are therefore putting ComReg on notice that our client is continuing with this process on the
understanding that ComReg may not limit its liability in the manner suggested. If ComReg believes
that it can, then it has a duty as a Regulator and in law to clarify the legal basis on which it relies to
do so.

We continue to expressly reserve our client's position in relation to the following:

(a) notwithstanding the importance of Decision 12/25 for the industry and as an exercise
of ComReg’s statutory obligations, the fact that ComReg seeks to exclude all liability
for any loss, consequential loss, or damage of any kind that may be claimed by any
party in connection with the process;

(b) notwithstanding the importance of the auction process the fact that ComReg purports

in the Information Memorandum to exclude all liability in relation to the contents of
any written or oral information made available by ComReg or its personnel or agents
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(e)

(h)

Correspondence with interested parties

to interested parties or any third party relating to the award process;

the fact that ComReg seeks to make it a mandatory pre-condition to entry into the

auction process that our client accept that no liability exists for ComReg with respect

to the software used to implement the electronic auction system;

the fact that ComReg purports to suggest that its aggregate liability for all losses or

damages of any nature arising from delayed access to Lots in Time Slice 1 and/or
is expressly limited to the refunds or adjustments of licence fees as set out in

2

subsection 2.2.6 of the Information Memorandum — and, given ComReg's position,

that it seeks to require the operators to agree to such terms before they can

participate in the auction and/or to be deemed to have agreed to such terms by the

mere submission of their application;

ComReg's suggestion in Decision 12/25 and the Information Memornadum, that it

has sole and unfettered discretion (as part of “transitional” activities or otherwise) to

vary an existing GSM licence, or that ComReg may amend the rights, obligations
and procedures relating to a liberalised use licence “from time to time”;

ComReg’s statements regarding licence commencement and timelines that Time

Slice 1 is to be from 1 February 2013 (or such other date as may be specified by

ComReq) to 12 July 2015 (or such other date as may be specified by ComReg) and

that Time Slice 2 is from 13 July 2015 (or such other date as may be specified by

ComReq) to 12 July 2030 (emphasis added);

the fact that, again ComReg’s position, seeks to require the operators to agree (by

mere submission of their applications) to various onerous, one sided and/or

significant terms, including that the commencement date of lots in the 800 MHz, 900

MHz and 1800 MHz bands in Time Slice 1 and/or Time Slice 2 may be delayed by
ComReg;

ComReg's refusal (despite acknowledging that spectrum trading will be permitted)
have clarified in advance of the Proposed Auction the rules and procedures

to

associated with spectrum trading, pooling and sharing — we note your comment that

this matter has been addressed, however our client reserves its position in relation to

the impact and effect that the lack of a decision in these areas will have on other
aspects of the process as matters progress:
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(i) the manner in which ComReg has sought to present the different documents and
their timirig for publication, as set out in our letter of 13 June 2012, and any attempt
by ComReg to seek to avoid the statutory appeal process being available to
operators.

We note ComReg's error in the disclaimer of liability in the opening paragraphs of the Information
Memorandum, and are grateful for this clarification.

Our client reserves its position with regard to the fact that decisions, designations, determinations,
specifications, requirements, directions, notifications and notices, and acts of equivalent nature, are
only being made, or being made clear, as the auction process proceeds through its various stages.

Please note that our client does not require any redactions to this correspondence.

Yours faithfully
/?’/' 4 QD 00[680(,7

M-13110163-3
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6. ComReg: reply to A&L Goodbody letter of 25 June 2012 (letter dated 12 July
2012);
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7. A&L Goodbody: reply to ComReg letter of 12 July 2012 (letter dated 20 July
2012);
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‘A8L Goodbody Solicitors International Financial Services Centre North Wall Quay Dublin 1
Tel: +353 1 649 2000 Fax: +353 1649 2649 email: info@algoodbody.com website: www.algoodbody.com dx: 29 Dublin

AL Goodbody

our ref | JFW/MEH 01366740 your ref | date | 20 July 2012

Commission for Communications Regulation
Abbey Court

Irish Life Centre

Lower Abbey Street

Dublin 1

Muilti-band Spectrum Release Consultation - 800 MHz, 900 MMz & 1800 Mz
{“the Consultation™)

Dear Sirs,
We refer to your letter of 12 July 2012.

Our client is writing to you separately with regard to important issues that remain to be more fully
addressed in the Consultation. Whether such matters have been adequately addressed to date is a
matter to be determined by the proper interpretation of the relevant statutory provisions, ComReg's
legal obligations and objectives, and their application to the facts and circumstances. Our client,
along with other operators in the industry, remains of the view that there are key issues outstanding
from the Consultation documents and the Question and Answer procedure that followed. It remains
the case that the auction proposed fundamentally conflicts with many of ComReg's statutory and
non-statutory legal obligations. ComReg is obliged in law to take the option that has the least
adverse effect on the market, licensees and ultimately consumers, which has not been the case. In
response to your query about the reference to the Question and Answer procedure being a separate
procedure, what we mean is that it is separate to this legal correspondence.

Confidentiality Concerns

Our client made no reference to “systematic’ problems within ComReg, but simply sought basic
assurances with regard to safeguards around the confidentiality of its information, and transparency
in relation to adequacy of procedures. We had on behalf of our client raised three questions on the
issue of confidentiality. ComReg's response was to invite Telefonica to submit questions on
confidentiality to the ongoing Question and Answer procedure. Telefonica did so. ComReg's
response then, in the Question and Answer procedure, was that it did not consider such a request to
be appropriate in the context of that procedure. We fully reserve our client’s position in relation to the
manner in which this issue has been handled, the fact that ComReg has refused to provide the
necessary legal comfort to our client, and the fact that we may raise such matters again.

ComReg’s Limitation of Liability
We agree with your statement that at the end of the day the true extent of ComReg's ability to limit its

liability can only be decided by a Judge in accordance with law. This equally applies to our client’s
reservation of rights with regard to the matters listed at (a) to (i) of our letter of 25 June 2012. We

Dublin Belfast London MNew York Palo Alto
R.B. Buckley B.M. Cotter $.M. Doggett M.P. McKenna E.A. Roberts  A.C. Burke D.R. Baxter B. Walsh R.M. Moore K. Furlong D.R. Francis

PM. Law 1.G. Grennan B. McDermott  K.A. Feeney C. Rogers 1. Given A.McCarthy  A.M. Curran D. Main P.T. Fahy L.A. Murphy
J.H. Hickson J. Coman C. Duffy M. Sherlock G. O'Toole D. Widger J.F. Whelan A. Roberts J. Cahir A.J. Johnston A. Walsh
M.F. O'Gorman  P.D. White E.M. Brady E.P. Conlon J.N. Kelly C. Christle 1.B. Somerville C. Widger M. Traynor M. Rasdale A. Casey
CE. Gilt V.J. Power P.V. Maher E. MacNeill N. O'Sullivan  S. O Créinin M.F. Barr M. Dale P.M. Murray D. Inverarity B. Hosty
E.M. FitzGerald L.A. Kennedy S. O'Riordan K.P. Allen M.J. Ward J.W. Yarr M.L. Stack C. McCourt N. Ryan M. Coghlan

Consultants:  J.R. Osborne 5.W.Haughey T.\V.O’Connor Professor JJCW. Wylie AF.Browne M.A. Greene A.V.Fanagan J.A. O'Farrell 1.B. Moore
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regret your suggestion that we and our client were seeking legal advice from ComReg, which is not
the case. Instead we were and are putting ComReg on notice that our client is continuing with this
process on the understanding that ComReg may not limit its liability in the manner suggested. Again
if ComReg believes that it can, then in our view it has a duty as a Regulator and in law to clarify the
legal basis for that. As ComReg knows, our client, along with certain other operators, have little or
no option but to participate in the auction and agree to ComReg’s terms and so it is in that context
that we continue to expressly reserve our client's position as set out in paragraphs (a) to (i) of our
letter of 25 June 2012.

In particular, our client continues to reserve its position with regard to the fact that decisions,
designations, determinations, specifications, requirements, directions, notifications and notices, and
acts of equivalent nature, are only being made, or being made clear, as the auction process
proceeds through its various stages.

Finally, in the interests of transparency we request that this and our recent correspondence be
published in unredacted form in accordance with ComReg’s usual procedures. We note that despite
already confirming this in response to a request from you on 27 June 2012, our letter of 25 June

2012 was for some reason omitted from the documents that ComReg published on 6 July 2012. We
trust that this will be corrected.

Yours faithfully

A+ L Goo
Ly

M-13275465-2
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8. ComReg: reply to A&L Goodbody letter of 20 July 2012 (letter dated 10
August 2012);
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Commission for
Communications Regulation

10 August, 2012

A&L Goodbody Solicitors

International Financial Services Centre
North Wall Quay

Dublin 1

Multi-Band Spectrum Award Process — 800 MHz, 900 MHz & 1800 MHz
(“the Process”)

Dear Sirs,

We refer to previous correspondence in refation to the above matter, resting with
your letter to us dated 20 July, 2012.

ComReg’s position(s) in relation to the matters raised in your latest letter remain(s)
as fully articulated in previous correspondence, which it reiterates and adopts, and,
where reference is made by you to ComReg's position-taking elsewhere (such as in
the Question and Answer phase of the Process), ComReg also reiterates and adopts
its position(s) as there expressed.

The matters rehearsed in your letter under reply have, accordingly, been fully
rehearsed between your firm and ComReg at this stage, and a difference of views
remains in relation to a number of them. In light of this, there is nothing ComReg
can usefully add.

The only remaining issue is for ComReg to disagree strongly with the general
assertions contained in the first paragraph of your letter, to the effect that there are
“key” outstanding issues in the Process, and to the effect that ComReg's proposed
auction conflicts with ComReg's obligations at law.

Finally, we note your request that the correspondence be published in un-redacted
form in accordance with ComReg's usual procedures.

Yours faithfully,

Dr Samuel Ritchie

/ y\/ L VG
Z w(//”“@” (v

An Coimisitn um Rialail Cumarsaide
Commission for Communications Regulation

Abbey Court Irish Life Centre Lower Abbey Street Dublin | Ireland
Telephone +353 | 804 9600 Fax +353 | 804 9665 Email info@comreg.ie Web www.comreg.ie
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9. H3GI: letter to ComReg “COMREG DOC. NO. 12/49” (letter dated 18 June
2012);
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Hutchison 3G Ireland Limited
Registered office

3" Floor
One Clarendon Row,
Dublin 2, Ireland

Registered Number: 316982
Place of Registration: Republic of Ireland

Three.ie
Dr Samuel Ritchie

Multi-Band Spectrum Award

Commission for Communications Regulation

Abbey Court, Irish Life Centre

Lower Abbey Street

Dublin 1

Ireland

BY COURIER

18 June 2012
Dear Dr Ritchie

CONMREG DOC. NO. 12/49

| refer to ComReg Doc. No. 12/49, “Information Notice — GSM Liberalisation Project:
Publication of correspondence provided by respondents (and ComReg written responses fo
same) and redacted paragraphs from Document 12/25)". Hutchison 3G ireland Limited
(“H3GI") has the following comments and questions.

Can the Commission for Communications Regulation (“ComReg") please clarify whether it has
published the letter from eircom Limited (“eircom”) to ComReg dated © March 2012 referred to
in eircom’s letter to ComReg dated 3 April 20127 If not, when does ComReg expect to
publish this letter?

Can ComReg please: (i) clarify the reference to “as below” in the email from Mr Alex
Chisholm, Chairperson, ComReg to Vodafone Ireland Limited (“Vodafone”) dated 23 April
2012; (ii) confirm that this email has been published in full; and (iii) if not, clarify why not?
This email should be published in full by the final date for responses to questions on the
award process to be published on ComReg’s website, failing which H3GlI reserves all rights.

In relation to the letter from Mr Paul Ryan, of Vodafone to Mr Alex Chisholm, Chairperson,
ComReg dated 23 April 2012 and subsequent correspondence, H3Gl shares Vodafone’s
concerns. Can ComReg please confirm that there has been no misdirection of
correspondence intended for H3GI?

In relation to the email from Vodafone to ComReg dated 8 May 2012 and entitled
“Custodianship of Data and Spectrum auction process — Confidential”, can ComReg please
confirm when this email will be published (in redacted or non-redacted format)?

In relation to the letter from Mr George Merrigan, of ComReg to Mr Damian Collins, of
McCann Fitzgerald Solicitors (“McCann Fitzgerald”) dated 18 May 2012 and the following
statement: “/ also refer to your letter dated 16 May regarding the same matters. ComReg will
address this issues raised in this letter separately, including in relation to the report from
Deloitte referred to in both letters”, can ComReg please confirm whether ComReg has
responded to the letter from McCann Fitzgerald dated 16 May? If so, can ComReg please
confirm when this response will be published? If not, when does ComReg expect to respond
to this letter? ComReg's response to this letter should be published by the final date for

Directors

Robert Finnegan: Irish
Canning Faok: British
Frank Sixt: Canadian
Robert Eckert: U.S.A
Edmond Ho: British
David Dyson: British

Richard Woodward: British A Hutchison Whampoa Company
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Hutchison 3G ireland Limited
Registered office

3" Floor
One Clarendon Row,
Dublin 2, Irefand

Registered Number: 316982
Place of Registration: Republic of Ireland Three.ie
al

responses to questions on the award process to be published on ComReg’s website, failing
which H3GlI reserves all rights.

In relation to the letter from McCann Fitzgerald to ComReg dated 23 May 2012, can ComReg
please confirm when this email will be published (in redacted or non-redacted format)?

Given the importance of and resources required for the upcoming 800, 900 and 1800 MHz
auction, and the potentially adverse consequences of delay in ComReg clarifying its position
regarding the Information Memorandum/award process, can ComReg please confirm that it
will publish correspondence in relation to the award process within one working day of its
responses, or in the case of correspondence the subject of a confidentiality claim, it will
publish an information notice highlighting the existence of such correspondence within one
working day of any such claim? Given the timing of the bidding rounds publication within one
working day is reasonabile.

Yours sincerely

Directors

Robert Finnegan: Irish
Canning Fok: British
Frank Sixt: Canadian
Robert Eckert: U.S.A
Edmond Ho: British
David Dyson: British

Richard Woodward: British A Hutchison Wk poa C
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10.ComReg: reply to H3Gl letter of 18 June 2012 (letter dated 12 July 2012);
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11.Vodafone: letter to ComReg (letter dated 18 July 2012);
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12.ComReg: reply to Vodafone letter of 18 July 2012 (letter dated 20 July 2012)
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13.Vodafone: reply to ComReg letter of 20 July 2012 (letter dated 1 August
2012);
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14.ComReg: reply to Vodafone letter of 1 August 2012 (letter dated 24 August
2012).
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Commission for
Communications Regulation

24 August 2012

Mr. Patrick Crowley
Regulatory Executive
Vodafone Ireland Limited
Mountain View
Leopardstown

Dublin 18

Re: Vodafone letter of 1 August 2012
Dear Mr. Crowley,
Thank you for your letter of 1 August 2012.

Please note that the correspondence to which you refer, and all other outstanding
correspondence, will be published today.

Yours sincerely

o T St

Dr. Samuel Ritchie

An Coimisiitn um Rialail Cumarsaide

Commiission for Communications Regulation
Abbey Court Irish Life Centre Lower Abbey Street Dublin | Ireland
Telephone +353 | 804 9600 Fax +353 | 804 9665 Email info@comreg.ie Web www.comreg.ie
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15. Telefénica: letter to ComReg “Multi-band Spectrum Release Consultation (the
“Cons1ultation”) — Question and Answer Procedure” (letter dated 20 July
2012);

! Previously unpublished due to issues of confidentiality
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20 July 2012

Mr. George Merrigan
ComReg

Abbey Court

Irish Life Centre
Lower Abbey Street
Dublin 1

Dear Mr. Merrigan

Multi-band Spectrum Release Consultation (the “Consultation”) - Question and
Answer Procedure

[ refer to the above mentioned matter and in particular to the questions Telefénica
Ireland submitted to ComReg in accordance with the question and answer procedure
outlined by ComReg in its Information Memorandum and the responses to those
questions which were published by ComReg in its Questions & Answers and
Clarifications Document dated 6 July 2012 (the “Clarifications Document”).

Telefénica Ireland remains of the view that there are key issues outstanding from the
question and answer procedure which remain to be more fully addressed in the
Consultation. We have identified the following issues which we believe require
further consideration by ComReg.

Question 36 - Party Specific Lots and the Knockout Bid

As part of the question and answer procedure, Telefénica Ireland requested
clarification from ComReg that it will provide information regarding aggregate
demand for party specific lots at the conclusion of the primary round. Telefénica
Ireland notes ComReg’s response to this question was (i) that the premise of the
question was incorrect; and (ii) that the question of how round-by-round
information affects knockout bids is one which had not been previously raised in the
Consultation. ComReg also fails to address the merits of Telefénica Ireland’s proposal
that the information regarding aggregate demand for party specific lots as it stood in
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each round could be provided by ComReg, and this could be done on an anonymised
basis with the exception of category 7 (Meteor 900 MHz).

In relation to ComReg'’s first assertion, that the premise of the question is incorrect,
Telefénica Ireland believes differently and that there may have been unintentional
oversight by ComReg. Telefénica Ireland notes ComReg’s statement in the
Clarifications Document that “the release of information about demand in the Party-
specific Lot categories in the final Primary Bid Round is a limited exception from these
principles intended to permit a more refined calculation of “knock-out bids” as Final
Primary Packages affect the final price cap. Demand for Party-specific Lot categories in
rounds prior to the final round do not affect the final price cap, so are not subject to the
same rationale.”

ComReg also stated in the Clarifications Document that “as Annex 9 of Document
12/52 explains, knock-out bids” emerge from the certain features of the activity rules
(specifically the final price cap). By definition, a “knock-out bid” is a bid that can be
made for a Bidder’s final primary package that will be a winning bid regardless of the
supplementary bids made by rivals. However, the final price cap constrains the bid
amounts for supplementary bids relative to the highest bid made for a Bidder’s final
primary package. Therefore, a “knock-out bid” for a Bidder arises specifically because
its rivals are limited in the additional amount that they can bid for packages other than
their final primary packages. Therefore, it is the position at the end of the final primary
round that is determinative of the level of the “knock-out bid”, not bids from earlier
rounds.”

Telefénica Ireland point out that the above statement by ComReg is incorrect, and in
forming it, ComReg has overlooked one of the specific features of this auction - the
relative price cap. This particular feature means that bidding activity for party
specific lots in rounds prior to the final round can impact on the knock-out bid
calculation. The absence of this critical information means that bidders must assume
the worst case scenario, which may have the undesirable effect of making the knock-
out bid appear to be significantly greater than it actually is and potentially make it
appear unfeasible for the bidder e.g. if it is above valuation. ComReg must reconsider
this issue in light of the above explanation and release a complete round-by-round
history of bids for party specific lots after the clock rounds have ended. Telefonica
Ireland expressly reserves its rights in relation to this matter.

In relation to the second point, that this question has not been raised previously in
the Consultation, Telefénica Ireland point out that the requirement for existing GSM
operators to retain access to 900MHz spectrum has been persistently stated by us on
numerous previous occasions throughout the Consultation, and the knock-out bid is
the only means by which this is possible within ComReg’s proposed assignment
process. By way of example, in ComReg Document No. 09/99, Telefénica Ireland
rejected the proposal for a single-round sealed-bid auction for this reason.
Furthermore, when ComReg initially proposed to use a combinatorial clock auction
format (ComReg Document No. 10/71), Telefénica Ireland supported that proposal
specifically on the understanding that a bidder could be guaranteed “not to be outbid
in the supplementary round for lots where it was the highest bidder in the primary
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round”. Finally, we draw ComReg’s attention to ComReg Document No. 11/601 in
which ComReg provided that “an algorithm will be provided in the Information
Memorandum, which will allow a bidder who had won lots in the combinatorial clock
rounds, to calculate the minimum price that it would need to bid to be guaranteed to
win those lots in the supplemental round”. Subsequent to that document, we
specifically raised our concerns regarding the difficulties posed by party specific lots
in the context of the calculation of the knockout bid, including in particular by way of
letters dated 13 March 2012, 13 June 2012 and more recently, as part of the
questions and answers procedure.

2. Question 38 - Bidder Exclusion

We note ComReg’s statement that it would typically expect to remove all bids of an
excluded bidder, but that this is not guaranteed as ComReg wishes to retain its
discretion in this regard in order to avoid it being used by a bidder as a means of
escape from the auction. Telefénica Ireland questions the rationale of this, as
ComReg has already provided for the forfeiture of deposits in such circumstances,
which is the incentive to keep bidders honest.

Telefénica Ireland notes that in the event that a bidder is excluded subsequent to the
supplementary round, ComReg have suggested that there will be no mechanism in
place to re-run the supplementary bids. Furthermore, Telefénica Ireland notes
ComReg’s refusal in the Clarifications Document to provide full information to the
remaining bidders in the event that a bidder is excluded. Telefénica Ireland believes
that this would effectively result in an incorrect outcome in the auction and hereby
expressly reserves its position in this regard.

3. Question 39 - Time between auction end and licence start

ComReg acknowledged in the Clarifications Document that “as the Award Process
progresses and further information becomes available, it may become clear that (a) the
transition activities of Existing GSM Licensees may not be completed in advance of 1
February 2013; and (b) this may delay the licence commencement date of one or more
Lots in the 900 MHz and/or 1800 MHz bands.” Telef6nica Ireland point out that in the
circumstances, the prospect of consumer disruption ComReg previously sought to
avoid by granting interim licences, is very real. Although ComReg itself has
previously acknowledged that it would be remiss of it not to put in place mechanisms
to address the scenario where delays are likely, it has failed to address the risk of
consumer disruption. In the circumstances Telefénica Ireland hereby expressly
reserves its position in relation to the proposed commencement of Time Slice 1.

' Paragraph 3.3.3 page 159
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Question 41 - Interim Licence Extensions

Telefénica Ireland notes ComReg’s response that it will not be in a position to
complete any consultation process in relation to licence extensions until after the
auction outcome is known. ComReg has not provided any clarity as to whether it
intends to start consulting with the industry on the issue of licence extensions before
the auction. We request clarification from ComReg as to when it anticipates it will
commence consultation on this issue. In light of ComReg’s acknowledgment
mentioned at point 3 above, Teleféonica Ireland believes that it is now clear that
extensions to interim licences will be required and in this regard we continue to
expressly reserve our position in relation to the various financial penalties and
refunds proposed by ComReg in the event of the delayed availability of spectrum.

Question 44 - Rebates in the Event of Delayed Access to Spectrum

ComReg acknowledge in the Clarifications Document that a bidder subject to delayed
commencement will have won its lots as part of a package for a given price, and that
there is no explicit price per lot which could be used as the basis upon which to
calculate a refund in the event of delayed commencement. Furthermore, we note that
in light of this ComReg is considering using round prices in the final primary bid
round to calculate the value of the refund due for the lots subject to delay. Telefénica
Ireland would like to point out to ComReg that this is not an accurate calculation of
the amount to be refunded, rather a proxy or estimate of the refund due and
Telefonica Ireland hereby expressly reserves its position in this regard.

Question 46 - Distortion to Competition as a Result of Staggered Start Dates

ComReg states that notwithstanding the different contexts, section 7.5 of ComReg
Document No. 12/25 sets out its consideration of the risk of distortion to
competition in the context of Advanced Commencement, and accordingly ComReg
has duly considered this issue. In particular, ComReg states it has considered the risk
of distortion of competition and decided that the potential to have a negative impact
on competition is small because:

(1) the maximum time lag is short;

(ii)  there are certain consumer and operator benefits; and

(iii) advanced commencement by one operator would likely incentivise timely

and efficient transitional activities by other winners of spectrum.

In this regard, we point out to ComReg that in relation to the latter, there is a key
difference between the negative impact that advanced commencement would have
as opposed to staggered liberalisation dates resulting from the delayed availability of
certain lots of spectrum. Staggered liberalisation dates do not incentivise timely and
efficient transitional activities as the circumstances giving rise to the delay are
outside of the winning bidders’ control.

Furthermore, we note that ComReg has not addressed at all in the Clarifications
Document, Telefénica Ireland’s concern that the possibility of staggered
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liberalisation dates has the potential to make the assignment round of the auction
redundant. ComReg acknowledges that it is possible that the commencement date of
lots in the 800 MHz, 900 MHz and 1800 MHz bands in Time Slice 1 could differ and
proposes that bidders take this information into account when participating in the
auction. However, in the context of the assignment round, the bidders will not have
the relevant information as to which particular lots may be subject to delayed
commencement. Telefénica Ireland hereby expressly reserves its rights in this
regard.

7. Question 47 - Rebate and Opportunity Cost

Telefénica Ireland notes ComReg’s response to this question, namely that the rebate
will be applied after the determination of winning bidders and base prices where it is
relevant to a package won by the bidder and ComReg’s clarification that the
calculation of a rebate will not be taken into account during the calculation of base
prices.

Telefonica Ireland believes that ComReg’s winner and price determination algorithm
will accordingly produce an incorrect result in certain circumstances, in particular
where a bid for a package to liberalise one or more party specific lots is made. In
such circumstances, ComReg’s winner and price determination will be based on the
bid price, however as provided for above, the bidder making that bid will never pay
the bid amount, but rather the bid price minus R, or the net price. ComReg should
only use the bid price net of the rebate for both winner determination and
calculation of opportunity cost. Telefénica Ireland believes that in the event that
ComReg fails to do so, the auction algorithm may produce an incorrect winner
determination or an incorrect opportunity cost and we hereby expressly reserve our
rights in this regard.

8. Question 59 - Bidding as a Consortium

ComReg have previously acknowledged that sharing of passive and active
telecommunications infrastructure can potentially promote a successful, vibrant and
competitive telecommunications market? and has stated that it will permit joint
bidding. By refusing to allow for augmented spectrum caps for a joint bidder and by
stipulating in the Clarifications Document that (i) only a single licence will be issued
to the bidding consortium; and (ii) that in the case of the party specific lots for
incumbent GSM licence holders, the operators would have to assign their existing
GSM spectrum to the bidding consortium if they wish to make a bid to liberalise and
that such assignment is subject to ComReg’s prior consent, it is clear that ComReg is
in practice prohibiting joint bidding.

9. Network Sharing

2 ComReg Document No. 10/43 paragraph 6.5 page 80
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We also wish to refer to the announcement on Friday 13 July of a network sharing
joint venture between Vodafone Ireland Limited and Hutchison 3G Ireland Limited
(the “Netshare”). We are assuming that, in light of its statutory obligations as
regulator, ComReg is as a matter of course taking steps to satisfy itself as to the legal
compliance of this Netshare as it did when Telefénica Ireland and Meteor established
Mosaic last year. In particular, we assume ComReg is taking all appropriate steps to
ensure that the integrity of its spectrum auction process is not impacted.

In the event of any auction delay materialising we trust that ComReg will take
appropriate steps to return deposits given the negative financial implications for
applicants otherwise. As ComReg will be aware, Telefénica Ireland will not be in a
position to permit ComReg holding deposits for an extended indefinite period.

Yours sincerely,

Tom Hickey

CC: Dr. Samuel Ritchie
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16.ComR2eg: reply to Telefonica letter of 20 July 2012 (letter dated 10 August
2012)

2 Previously unpublished due to issues of confidentiality
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Commission for
Communications Regulation

Mr Tom Hickey
Telefonica Ireland Limited
28-29 Sir John Rogerson’s Quay

Docklands

Dublin 2

Matter: Multiband Spectrum Release — Question & Answer Procedure
Dear Mr Hickey,

| refer to the above matter, and to your letter dated 20 July 2012.

First, | note that your letter does not expressly seek clarification of any of the matters
raised in the Information Memorandum as clarified by ComReg in its Questions and
Answers and Clarifications document dated 6 July 2012 (ComReg Document 12/73).
Also, some of the matters dealt with in your letter do not appear to be in the nature of
requests for clarification, correction or necessary supplementation of the information
contained in the Information Memorandum. Accordingly, ComReg is of the view that
some of the issues raised are not entirely suitable to be dealt with pursuant to

paragraph 5.25 of the Information Memorandum.

Accordingly, without prejudice to the above, ComReg has sought to deal with the
issues raised by you to the extent, and in the manner, that it considers appropriate at
this time, as set out below and in the appendix to this letter.

Next, ComReg notes that your letter is marked ‘Strictly Confidential’, but it is of the
view that its responses to some of the issues raised should be provided equally to all
Interested Parties, and, accordingly, proposes to publish an appropriately
anonymised response to most of the issues raised in your letter while deferring
publication of your letter itself. ComReg hereby invites you to set out in detail which
of the contents of your letter you consider to be confidential, and why, and to indicate
to ComReg those parts of your letter which you consider suitable for publication.
Further, given ComReg’s view that its responses to some of the issues raised by you
should be provided equally to all Interested Parties, ComReg intends shortly to
publish the responses set out in the appendix to this letter on its website.

Leaving aside the last-mentioned responses, ComReg is of the view that some of the
issues raised in your letter should be dealt with by way of unpublished (for now)
direct, bilateral, response to Telefonica, and sets out its views on these issues
further below, in the main body of this letter.

Finally, in relation to ComReg’s overarching comments, ComReg notes that in a
number of places your letter seeks to reserve Telefénica’s rights. In that connection,
as previously pointed out to Teiefonica’s solicitors in this context, ComReg points out

An Coimisiun um Rialdil Cumarsaide
Commission for Communications Regulation

Abbey Court lrish Life Centre Lower Abbey Street Dublin | Ireland
Telephone +353 | 804 9600 Fax +353 | 804 9665 Email info@comreg.ie Web www.comreg.ie
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that in the absence of a timely legal challenge to any element of the process in
respect of which a right is purported to be reserved (of which types of challenge
there have been none), under the Information Memorandum, a party must either sign
up and accept in an unqualified way, or decline to do so (see paragraph 5.17).
Accordingly, a party may not reserve its position with regard to matters insofar as
this is intended to indicate that any application to partake in the award process might
in some way be qualified by such reservation, and, whilst it is a matter for Telefénica
to obtain its own legal advice with regard to the effectiveness of any purported
reservation, this is ComReg’s view of the matter.

In relation to the matters that ComReg considers appropriate for direct, bilateral,
response to Telefonica at this time:

1. ComReg notes Telefonica’s position (set out in numbered paragraph 3 of your
letter) in relation to ComReg's response to Question 39 in Document 12/73.
Apart from disagreeing with Telefénica, and referring to its previous
commentary in relation to this matter, as well as its overarching commentary
above, ComReg does not consider it appropriate to comment further in this
regard.

2. ComReg notes Telefénica’s concerns in relation to the network sharing
agreement announced between Vodafone lreland Limited and Hutchison 3G
Ireland Limited. @ ComReg will, in considering this Network Sharing
Agreement, comply with its statutory functions, objectives and duties.

ComReg sees no reason why this network sharing agreement should lead to
any delay in the auction, and, absent a legal challenge to the auction (in which
case any return of deposits might be a matter for the court), ComReg intends
to run the auction on the timetable that it has set out.

Yours sincerely,

Dr Samuel Ritchie

O G
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APPENDIX
Multi-Band Spectrum Release Consultation Response to Correspondence

Following the publication of the Information Memorandum in relation to the Multi-
band Spectrum Award Process, and the Questions, Answers and Clarifications
document (ComReg Document 12/73), ComReg has received further
correspondence from an interested party relating to issues discussed in Document
12/73. )

ComReg does not intend to publish this correspondence until after the conclusion of
the Award Process, as this could reveal information about the parties who intend to
participate in the auction.

Notwithstanding this, in the interests of transparency, ComReg is publishing this
document without identifying the party which raised these issues.

Question 36 - Party Specific Lots and Knockout Bids
An interested party has asserted that:

1. a more refined calculation of knockout bid would be possible with more
information about the bids of rivals; and

2. to minimise the level of this knockout bid, more information should be
provided by ComReg prior to the Supplementary Bids Round (specifically a
complete history of demand for party specific lots).

The party raising this issue points to a statement in ComReg Document 11/60
(Response to Consultation and Draft Decision) that “an algorithm will be provided in
the information memorandum which will allow a_ bidder who has won lots in the
combinatorial clock rounds to calculate the minimum price that it would need a bid to
be guaranteed to win those lots in the Supplementary Round’ [emphasis added].”

ComReg points out that the reference to “minimum” in that paragraph was a
reference to a minimum price in light of the specific information that it was proposed
to make available to all bidders. There is clearly a relationship between the level of
information provided to bidders in relation to the bids of others and the calculation for
the minimum value of a knockout bid.

ComReg remains of the view that the level of information that it is appropriate to
provide is that which was consulted on and that the restrictions proposed are
proportionate, justified and appropriate in mitigating the risk of collusion.

Question 38 — Bidder Exclusion

1. An interested party has questioned ComReg'’s statement that it would typically
expect to remove all bids of an excluded bidder but this is not guaranteed as

! Paragraph 3.3.3. at page 159.
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ComReg wishes to retain its discretion in this regard. The party questions the
rationale for this as ComReg has already provided for the forfeiture of
deposits in such circumstances which is, in the questioning party’s view,
sufficient, as it were, to ‘keep bidders honest.’

ComReg notes that deposit forfeiture may be a disproportionate response in
some cases, and equally, as it is within ComReg’s discretion not to make
deposit calls, deposits may be too small to provide an adequate incentive to
prevent a bidder from walking away from the auction. Accordingly, ComReg
does not propose to change its position in this regard.

2. Aninterested party has questioned ComReg’s suggestion that there will be no
mechanism in place to re-run the Supplementary Bids Round if a bidder is
excluded, in consequence of a deposit call, subsequent to that round.

ComReg notes that the Information Memorandum is quite clear that Bidders
are required to make Supplementary Bids on the basis that there is a risk —
even if remote — that some Bidders might fail to meet deposit requirements
and have some or all their bids excluded. As a result, the second price rule
provides good incentives for straightforward bidding. If a Bidder considers
that there is some chance that a rival Bidder might fail a deposit call, then it
could make supplementary bids for larger packages to acquire otherwise
unallocated lots. Therefore, given the incentives created by the auction
mechanism, ComReg is of the view that there is no particular reason to
expect that excluding a Bidder would result in an inefficient allocation to the
remaining Bidders.

Question 41 - Interim Licence Extensions

On the assumption that there is no significant delay to the auction process, which
ComReg believes to be a reasonable one, ComReg does not anticipate commencing
any consultation on the issue of potential extensions to existing Interim GSM 900
MHz rights of use (or further interim licensing in the 900 MHz band) until after the
auction outcome is known. This reflects, in particular, ComReg’s position as set out
in its answers to questions 39, 40, 41, 42 and 43 of Document 12/73 (and the
materials referred to in same). In any event, ComReg notes that it has already been
through a substantial consultation in relation to interim licensing, and, if such a
consultation were required, is of the view that this could be carried out in a timely
and efficient manner.

Question 44 - Rebates in the event of delayed access to Spectrum
An interested party has questioned ComReg's proposal to use final round prices in

the final primary bids round to calculate the value of a refund due for lots subject to
any delay.

ComReg acknowledges that Winning Bidders will pay a price for an overall package
of lots, whereas a rebate might need to be given in regard to just some of the lots in

=38 1=
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that package. Therefore, it is entirely unavoidable that some allocation of the price
of the package will be needed to its component lots. The final clock prices are a fair
and reasonable basis for this allocation. For the avoidance of any doubt, final clock
prices will solely be used for allocating the price of the package won to its
component lots, which will then be used as the starting point for the calculation of
any rebate; final prices will not be used directly as an estimate of the price of a lot for
calculating a rebate.

Question 46 — Distortion to Competition as a result of Staggered Start Dates

An interested party has further questioned ComReg’s view that the potential for
negative impacts on competition as a result of possibly staggered start dates is
small.

ComReg remains of the view that this is a low risk. Moreover, ComReg notes that it
has a range of powers and rights at its disposal to encourage operators to transition
in a timely manner, and it does not believe, in any event, that, in practice, there are
likely to be significant difficulties in this regard.

Question 47 — Rebate and Opportunity Costs

An interested party has suggested that the rebate be applied before the
determination of winning bidders and base prices, rather than after.

ComReg is of the view that this could effectively require those parties bidding for
Party Specific Lots to increase their bids by the value of the rebate only to receive

the same rebate back. Accordingly, this appears to entirely negate the rebate
mechanism.

ComReg notes that the rebate mechanism was included to produce a more level
playing field between those parties that had already paid for spectrum rights of use
on a GSM-only basis, and new entrants. Accordingly, ComReg is not minded to
follow this suggestion.

Joint Bidding and Spectrum Caps

An interested party has asserted that by refusing to allow increased Spectrum Caps
for a joint bidder and by stipulating that:

1. only a single licence will be issued to a bidding consortium; and

2. in the case of Party Specific Lots where incumbent GSM licence holders
would have to assign their existing GSM Spectrum rights of use to the bidding
consortium if they wished to make a bid to liberalise those holdings under
such assignment subject to ComReg’s prior consent,

it is clear that ComReg is in practice prohibiting joint bidding.
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ComReg is not prohibiting joint bidding. However, ComReg is of the view that if more
than one licence was issued to members of the bidding consortium, this could in
effect lead to spurious arrangements whereby parties who were not bound together
except for the purposes of the Auction could bid together. Moreover, ComReg is of
the view that a bidding consortium is a single entity in the auction process and there
is no reason why a bidding consortium should be permitted a higher spectrum cap
than any other bidder in the auction. Once these considerations are taken into
account, ComReg is of the view that it is clear that if a bidding consortium were to be
permitted to bid on Party Specific Lots currently licenced to multiple operators, these
lots would have to be assigned to the consortium prior to the start of the auction.
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