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1. On 12 June 2015, Vodafone and ComReg agreed to strike out judicial review 

proceedings [2014/595/JR] in which Vodafone had challenged the way in 

which ComReg has conducted its spectrum management role, and in 

particular how it conducted its role in the context of the 2014 acquisition by 

Hutchison 3G UK Holdings Limited ("Hutchison") of Telefónica Ireland 

Limited1 ("O2 Ireland") ("the Merger"). An outline of the key facts of these 

proceedings is contained in Annex 1 to this Information Notice. 

2. In essence, Vodafone brought the case because it did not believe that 

ComReg had exercised its spectrum management function in the context of 

the Merger. ComReg, for its part, maintains that it has at all times been 

mindful of its statutory functions, duties and obligations and, in this regard, 

prior to the Merger, in the context of the Merger and in the aftermath of the 

Merger, it has exercised, and continues to exercise, its spectrum 

management role appropriately, in the context of all spectrum bands including 

those at issue. 

3. In particular, ComReg assessed the Merger from a spectrum management 

perspective2 and continues to monitor spectrum use in Ireland (including as it 

may be affected by the Merger3) in accordance with its relevant statutory 

functions, duties and obligations. In summary: 

 ComReg has put in place a regulatory regime to ensure and incentivise 

efficient spectrum use. In particular ComReg, via the spectrum 

licensing regime4, put in place various specific ex-ante measures to 

ensure on-going efficient use of spectrum in the relevant bands and in 

particular coverage and roll-out obligations and the payment of upfront 

spectrum access fees and ongoing spectrum usage fees;  

 ComReg continues to monitor and supervise compliance by all of the 

MNOs with the conditions attached to their respective licences, 

including those identified above;  

 ComReg continues to monitor and supervise compliance by all of the 

MNOs with the provisions of the Regulatory Framework5; and  

                                                           
1
 This company has since changed its name to Three Ireland Services (Hutchison) Limited. 

2
 See, in particular, ComReg document entitled “ComReg Analysis of the Observations Document” in 
Annex 2. 

3
 In Particular, in the context of the 800 MHz, 900 MHz, 1 800 MHz and 2.1 GHz spectrum bands. 

4
 See, in particular, ComReg Document 12/25 

5
 In particular, the European Communities (Electronic Communications Networks and Services) 
(Framework) Regulations 2011 and the European Communities (Electronic Communications 
Networks and Services) (Authorisation) Regulations 2011. 
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 ComReg regularly meets with the MNOs to discuss relevant matters 

such as market trends, deployment of new technologies, coverage 

levels etc.  

4. ComReg would observe that, in the carrying out of its spectrum management 

function, a public review in respect of concerns expressed by an undertaking 

is unlikely to be undertaken in circumstances where there is no prima facie 

basis for it.  

5. ComReg also takes this opportunity to confirm that:  

 administrative matters concerning the spectrum divestment aspect of 

the Commitments will be addressed by ComReg at the appropriate 

time (e.g. if and when the commitment to divest spectrum is likely to be 

exercised) and will depend on what is proposed by the relevant parties 

in accordance with the terms of the Commitments. These matters 

cannot be addressed until this time; 

 ComReg will soon publish its consultation on its spectrum strategy 

statement, which will set out its current thinking on matters relevant to 

the effective management and efficient use of the radio spectrum 

generally (including, making available additional spectrum rights, award 

process matters including competition-based spectrum caps (having 

regard to existing spectrum holdings) trading of spectrum rights, 

duration of spectrum rights, conditions attached to spectrum rights, 

collaboration between wireless operators and publication of information 

concerning radio spectrum)6; 

 ComReg will publish this summer its proposals for the award of rights 

of use in the 3.6 GHz band, as outlined by ComReg in Information 

Notice 15/14; and 

 ComReg expects to publish its response to Consultation 14/65 

concerning the liberalisation of the paired terrestrial 2GHz spectrum 

band later this year. 

6. Finally, in the interests of contributing to an open market, ComReg sets out at 

Annex 2 to this Information Notice key correspondence and other material 

relating to this matter. 

  

                                                           
6
 To the extent that interested parties have any views which they wish ComReg to consider in the 
preparation of this consultation, then ComReg remains open to receipt of these views on the basis 
that such views will be published alongside the consultation (in accordance with ComReg’s 
Consultation Procedures (Document 11/34) and Guidelines on the Treatment of Confidential 
Information (Document 05/24). 
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Annex: 1 Outline of Key Facts 

 On 1 October 2013 Hutchison notified the European Commission, 

pursuant to Article 4 of Council Regulation (EC) No 139/2004 of 20 

January 2004 on the control of concentrations between undertakings (“the 

EU Merger Regulation”), of the (then proposed) Merger. The European 

Commission then commenced an investigation into the Merger (“the 

Merger Investigation”).  

 ComReg extensively engaged with the European Commission in relation 

to the Merger Investigation.  

 On 28 May 2014 it was announced that the European Commission had 

decided to approve the Merger, subject to certain commitments (“the 

Commitments”).  

 From February 2014 Vodafone interacted with ComReg in relation to the 

Merger in the form of correspondence, meetings and phonecalls. During 

this interaction Vodafone asked that ComReg take certain positions in the 

Merger Investigation, outlined its interpretation of the radio spectrum 

management legislation and repeatedly, and in various ways, contended 

that ComReg must take certain actions in relation to the exercise of its 

radio spectrum management powers in the context of the Merger.  

 Throughout the engagement with Vodafone, ComReg remained unclear as 

to the precise nature of Vodafone’s request, the basis for the request and 

the basis for ComReg taking any such action. Therefore, on 11 July 2014 

ComReg wrote to Vodafone and suggested that Vodafone submit a 

document setting out comprehensively the precise nature of its concerns.  

 On 31 July 2014 McCann FitzGerald solicitors, on behalf of Vodafone, 

sent ComReg a letter, to which was attached a document entitled 

“Spectrum Accumulation arising from the Hutchison/O2 Merger in Ireland: 

Observations on ComReg’s Obligations and Powers” (“the Observations 

Document”). The Observations Document, amongst other things, 

contended that “There are sufficient grounds for ComReg, under its radio 

spectrum management function, to be obliged to open a review of effects 

of [the Merger] and consider whether it is necessary to take appropriate 

measures”. Vodafone indicated that it considered that such a review 

should be undertaken in conjunction with a public consultation.  
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 On 26 September 2014 ComReg finalised an analysis of Vodafone’s 

Observations Document entitled “ComReg’s Analysis of the Observations 

Document”. This document, which was made available to Vodafone in 

December 2014 subsequent to the institution of the proceedings, 

contained a detailed analysis and indicated that “In the absence of a basic 

case suggesting that there are concerns relating to spectrum management 

(with a cogent legal and factual basis), it does not appear that there would 

be any point in seeking views in relation to the issues raised” and 

concluded that “For the reasons outlined above, ComReg does not agree 

with Vodafone’s contention that ‘There are sufficient grounds for ComReg 

under its radio spectrum management function, to be obliged to open a 

review of effects of the Transaction and to consider whether it is necessary 

to take appropriate measures”.    

 On 13 October 2014 Vodafone sought and was granted leave to bring the 

judicial review proceedings. These proceedings focused on compelling 

ComReg to respond to the Observations Document.  

 On 14 October 2014 ComReg sent Vodafone a letter replying to the 

Observations Document. In this letter ComReg indicated to Vodafone that 

it would not be conducting a public review and consultation of the type 

requested by Vodafone and gave detailed reasons for this conclusion. In 

arriving at this conclusion, ComReg took full account of the Observations 

Document and assessed the Merger from a spectrum management 

perspective in the context of the Observations Document. 
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Annex: 2 Publication of key correspondence 

and other relevant material 

 

Correspondence 

 

1. Vodafone letter to ComReg dated 21 February 2014 (redacted). 
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2. ComReg letter to Vodafone dated 4 March 2014. 
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3. Vodafone submission dated 31 July 2014. 
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4. ComReg letter to Vodafone dated 14 October. 
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Other relevant material 

 

5. ComReg document titled “ComReg’s Analysis of the Observations 
Document”, dated 26 September 2014. 
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