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1. On 12 June 2015, Vodafone and ComReg agreed to strike out judicial review

proceedings [2014/595/JR] in which Vodafone had challenged the way in
which ComReg has conducted its spectrum management role, and in
particular how it conducted its role in the context of the 2014 acquisition by
Hutchison 3G UK Holdings Limited ("Hutchison") of Telefénica Ireland
Limited! ("O2 Ireland") ("the Merger"). An outline of the key facts of these
proceedings is contained in Annex 1 to this Information Notice.

In essence, Vodafone brought the case because it did not believe that
ComReg had exercised its spectrum management function in the context of
the Merger. ComReg, for its part, maintains that it has at all times been
mindful of its statutory functions, duties and obligations and, in this regard,
prior to the Merger, in the context of the Merger and in the aftermath of the
Merger, it has exercised, and continues to exercise, its spectrum
management role appropriately, in the context of all spectrum bands including
those at issue.

In particular, ComReg assessed the Merger from a spectrum management
perspective® and continues to monitor spectrum use in Ireland (including as it
may be affected by the Merger®) in accordance with its relevant statutory
functions, duties and obligations. In summary:

e ComReg has put in place a regulatory regime to ensure and incentivise
efficient spectrum use. In particular ComReg, via the spectrum
licensing regime*, put in place various specific ex-ante measures to
ensure on-going efficient use of spectrum in the relevant bands and in
particular coverage and roll-out obligations and the payment of upfront
spectrum access fees and ongoing spectrum usage fees;

e ComReg continues to monitor and supervise compliance by all of the
MNOs with the conditions attached to their respective licences,
including those identified above;

e ComReg continues to monitor and supervise compliance by all of the
MNOs with the provisions of the Regulatory Framework>; and

! This company has since changed its name to Three Ireland Services (Hutchison) Limited.

% See, in particular, ComReg document entitled “ComReg Analysis of the Observations Document” in

Annex 2.
% In Particular, in the context of the 800 MHz, 900 MHz, 1 800 MHz and 2.1 GHz spectrum bands.
* See, in particular, ComReg Document 12/25
®In particular, the European Communities (Electronic Communications Networks and Services)

(Framework) Regulations 2011 and the European Communities (Electronic Communications

Networks and Services) (Authorisation) Regulations 2011.
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e ComReg regularly meets with the MNOs to discuss relevant matters
such as market trends, deployment of new technologies, coverage
levels etc.

4. ComReg would observe that, in the carrying out of its spectrum management
function, a public review in respect of concerns expressed by an undertaking
is unlikely to be undertaken in circumstances where there is no prima facie
basis for it.

5. ComReg also takes this opportunity to confirm that:

e administrative matters concerning the spectrum divestment aspect of
the Commitments will be addressed by ComReg at the appropriate
time (e.g. if and when the commitment to divest spectrum is likely to be
exercised) and will depend on what is proposed by the relevant parties
in accordance with the terms of the Commitments. These matters
cannot be addressed until this time;

e ComReg will soon publish its consultation on its spectrum strategy
statement, which will set out its current thinking on matters relevant to
the effective management and efficient use of the radio spectrum
generally (including, making available additional spectrum rights, award
process matters including competition-based spectrum caps (having
regard to existing spectrum holdings) trading of spectrum rights,
duration of spectrum rights, conditions attached to spectrum rights,
collaboration between wireless operators and publication of information
concerning radio spectrum)®;

e ComReg will publish this summer its proposals for the award of rights
of use in the 3.6 GHz band, as outlined by ComReg in Information
Notice 15/14; and

e ComReg expects to publish its response to Consultation 14/65
concerning the liberalisation of the paired terrestrial 2GHz spectrum
band later this year.

6. Finally, in the interests of contributing to an open market, ComReg sets out at
Annex 2 to this Information Notice key correspondence and other material
relating to this matter.

® To the extent that interested parties have any views which they wish ComReg to consider in the
preparation of this consultation, then ComReg remains open to receipt of these views on the basis
that such views will be published alongside the consultation (in accordance with ComReg’s
Consultation Procedures (Document 11/34) and Guidelines on the Treatment of Confidential
Information (Document 05/24).
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Annex: 1 Outline of Key Facts

e On 1 October 2013 Hutchison notified the European Commission,
pursuant to Article 4 of Council Regulation (EC) No 139/2004 of 20
January 2004 on the control of concentrations between undertakings (“the
EU Merger Regulation”), of the (then proposed) Merger. The European
Commission then commenced an investigation into the Merger (“the
Merger Investigation”).

e ComReg extensively engaged with the European Commission in relation
to the Merger Investigation.

e On 28 May 2014 it was announced that the European Commission had
decided to approve the Merger, subject to certain commitments (“the
Commitments”).

e From February 2014 Vodafone interacted with ComReg in relation to the
Merger in the form of correspondence, meetings and phonecalls. During
this interaction Vodafone asked that ComReg take certain positions in the
Merger Investigation, outlined its interpretation of the radio spectrum
management legislation and repeatedly, and in various ways, contended
that ComReg must take certain actions in relation to the exercise of its
radio spectrum management powers in the context of the Merger.

e Throughout the engagement with Vodafone, ComReg remained unclear as
to the precise nature of Vodafone’s request, the basis for the request and
the basis for ComReg taking any such action. Therefore, on 11 July 2014
ComReg wrote to Vodafone and suggested that Vodafone submit a
document setting out comprehensively the precise nature of its concerns.

e On 31 July 2014 McCann FitzGerald solicitors, on behalf of Vodafone,
sent ComReg a letter, to which was attached a document entitled
“Spectrum Accumulation arising from the Hutchison/O2 Merger in Ireland:
Observations on ComReg’s Obligations and Powers” (“the Observations
Document”). The Observations Document, amongst other things,
contended that “There are sufficient grounds for ComReg, under its radio
spectrum management function, to be obliged to open a review of effects
of [the Merger] and consider whether it is necessary to take appropriate
measures”. Vodafone indicated that it considered that such a review
should be undertaken in conjunction with a public consultation.
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On 26 September 2014 ComReg finalised an analysis of Vodafone’s
Observations Document entitled “ComReg’s Analysis of the Observations
Document”. This document, which was made available to Vodafone in
December 2014 subsequent to the institution of the proceedings,
contained a detailed analysis and indicated that “In the absence of a basic
case suggesting that there are concerns relating to spectrum management
(with a cogent legal and factual basis), it does not appear that there would
be any point in seeking views in relation to the issues raised” and
concluded that “For the reasons outlined above, ComReg does not agree
with Vodafone’s contention that ‘There are sufficient grounds for ComReg
under its radio spectrum management function, to be obliged to open a
review of effects of the Transaction and to consider whether it is necessary
to take appropriate measures”.

On 13 October 2014 Vodafone sought and was granted leave to bring the
judicial review proceedings. These proceedings focused on compelling
ComReg to respond to the Observations Document.

On 14 October 2014 ComReg sent Vodafone a letter replying to the
Observations Document. In this letter ComReg indicated to Vodafone that
it would not be conducting a public review and consultation of the type
requested by Vodafone and gave detailed reasons for this conclusion. In
arriving at this conclusion, ComReg took full account of the Observations
Document and assessed the Merger from a spectrum management
perspective in the context of the Observations Document.
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Annex: 2 Publication of key correspondence
and other relevant material

Correspondence

1. Vodafone letter to ComReg dated 21 February 2014 (redacted).
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21 February 2014

Mr: Gerry Fahy and Mr. Jeremy Gotfrey
Commission for Communications Regulation,
Block DEF,

Abbey Court,

Irish Life Centre,

Lower Abbey Street,

Dublin 1

Proposed merger between Hutchison 3G UK and Telefonica Ireland (the "transaction”)

Dear Mr. Fahy / Mr. Godrey

Following our meeting on 28 January 2014, we are writing to set out certain concems which Vodafone Ireland
Limited ("Vodafone®) has in relation to the transaction.

Relevant role of ComReg

We are of course aware tHat the propesed transaction is a concentration with a community dimension and that its
effects from a competition law perspective therefore fall exclusively to be determined by the European Commission
in accordance with EC Council Regulation 139/2004 (the “Merger Control Regulation").

We assume that, in its role as NRA, ComReg is being called on by the European Commission to assist in the
Commission’s analysis of the transaction and/or to provide or verify relevant market Information pertinent to that
analysis, or to assist the Commission in considering whether particular remedies proposed by the parties could
feasibly be imposed to resolve competition concerns relative to the transaction in the particular circumstances of
the Irish market.

Because of this, any remedy Proposed as a solution by the European Commission to any competition concernsg
identified in the transaction must, in our view, be "Integrated” in the sense of addressing not only any competition
law concerns, but also being consistent with the terms on which all relevant operators currently hold spectrum and
being consistent with the wider abjective of ComReg under section 12(2)(b) of the Communications Regulation Act

Communications Networks and Services) (Authorisation) Regulations 2011 (5). 335 of 2011)(the "Authorisation
Regulations®) ta “ensure that radio frequencies are efficiently and effectively used having regard to section 12(2)a)
of the Act of 2002 and Regulation 16(1) and 17(1) of the Framework Regulations” As you know, Regulation 17 of

Vodafone Ireland Limiited
MountainView, Leopardstowri, Bublin 18, lreland
T-+353(0)1 203 7777 W-vavwyvadafoneie

Wmm‘ﬁummmwmmmm
Disectrs Anne G'leary {CEQ), Nadya Bhettay (SA), Edward Trayror
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Framewark Regulations refers in particular to () the effective management of radio frequendies for electronic
cormmunications services, and () that spectrum allocations ..are based on objective, transparent, non-
discriminatory and proportionate criterfa.  These national legal provislons implement the Framework Directive
2002/21/EC (as amended by Directive 2009/140/EC). These provisions are not derived from national competition
law:. and so are not affected by the Commission’s exclusive merger control jurisdiction. ComReg must still fulfil its
duties and abligations.

Nothing In the Mérger Control Regulation or in Regulation 3(7) of the Wireless Telegraphy (Transfer of Spectrum
Rights of Use) Regulations 2014 (S),.34 of 2014Xthe "Spectrum Transfer Regulations™ reduces or qualifies the
obligation of ComReg in Regulation 9(11) of the Authorisation Regulations, For this reason, any remedy proposed in
the course of the European Commission’s competition review can only be accepted if it is also consistent with () the
obligation under séction 12(2)(b) of the 2002 Act.and Regulation 9(11) of the Authorisation Regulations to ensure
efficient spectrum management arid (i} the rights of spectrum holders pursuant to the terms on which they
acquired or hold spectrum, in'pasticular in the 2012 auction,

While any information or views that ComReg might make available to the European Commission for the purpose of
the informing the competition law analysls is plainly a matter for ComReg, we would wish ComReg to understand
that Vodafone has a direct and materfal nterest in ensuring that the requirements of section 12(2)(b) and Regulation
9(11) and the tesms of the spectrum allocation (n particular in the 2012 auction) are adhered to bath during any
period when'the European Commission is exercising its jurisdiction under the Merger Control Regulation and at any
time following the coming into effect of the transaction, if it is approved.

Possible spectrurn remedles

A number of possible outcomes could arise in relation to the allocation of spectrum In the context of the transaction
(if the transaction is cleared, unconditionally or subject to particular remedies or conditions).

A first possibility Is.that the parties to the transaction would be permitted to combine thelr current allocations of
spectrum. Aside from any submissions which we have made to the European Commission from a competition law
perspective in that regard, we believe that such an outcome would be inconsistent with the obligations cited above
under section 12(2)(b) and Regulation 9(11) and would infringe the rights of Vodafone and perhaps of others in their
own spectrum allocations based on the terms on which specirum was offered and allocated following the spectrum
auction. Should that eventuality arise, Vodafone would consider whether action against the decision of the
European Commission was appropriate, but it would also have to consider its position as to enforcing section
12(2)b) and Regulation 9(11) and any rights of its own in domestic law arising from its participation in the spectrum
auction and its purchase of spectrum in the circumstances In which that auction was conducted and that purchase
occurred. [f the outcome iS inconsistent with the basis or terms on which Vodafone paid for its current spectrum
allocation, Vodafone would have to consider action for compensation or price adjustment as appropriate.

Secondly, it Is also of course possible that any remedy or conditions imposed by the European Commission would
involve the retum of excess spectrum to ComReg to be re-offered to the market should ComReg determine that it
is appropriate to do so. That approach seems to us to be proper beth from a competition law perspective-and from a
public law perspective and alse one which Is muich more likely to be consistent with the legistative framework,
ComReg’s prior practice and the established rights of existing spectrum holders under the terms on which spectrum
was purchased.
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Network sharing

MVNOs and otherwholesale access

As also outlined at our meeting, we believe that provided that the spectrum Issues identified above are appropriately
resolved, there is no need for intervention by way of remedy or condition in relation to MYNO and national roaming
agreements, which will continue to be negotiated on a commercial basis.

CD You might please acknowledge safe receipt of this letter and confirm whether ComReg's consideration of the

(. L impacts of the transaction from an efficient spectrum management perspective as required by section 12(2Xb) and
Regulation 9(11) is intended to eccur in a manner which s integrated into the European Commission’s merger
control decislon ar is intended to occur separately.

We look forward to hearing from you.

!
Yc}-m’s incerely

5 I
a{p \/L(/’(
Edward Traynor

Head of Legal and Regulatory
Vodafone Ireland Limited
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2. ComReg letter to Vodafone dated 4 March 2014.
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04 March 2014

Mr Edward Traynor

Head of Legal and Regulatory
Vodafone Ireland Limited
MountainView
Leopardstown

Dublin 18

ComReg 15/56

Proposad merger between Hutchison 3G UK and Telefonica Ireland (the “Proposed

Acquisition”)

Dear Mr Traynor

t refer to your letter to Commissioners Fahy and Godfrey of 21 February concerning

the above matter,

“Relevant role of ComReg” and “Possible spectrum remedies”

In relation to the matters raised by you under the above headings, ComReg firstly

notes your view that:

s nothing In EC Council Regulation 139/2004 (the “Merger Control Regulations”)
or in Regulation 3(7) of the Wireless Telegraphy (Transfer of Spectrum Rights of
Use) Regulations 2014 {S.1. 34 of 2014) {the “Spectrum Transfer Regulations”)
reduces or quallfies the obligation of ComReg in refation to the efficient use of
radio frequencies under section 12(2){a) of the Communications Regulation
Acts 2002-2011 (the “2002 Act”) and Regulation 9(11) of the European
Communities (Electronic Communications Networks and Services)
(Authorisation) Regulations 2011 (S.1, 335 of 2011) (the “Authorisation
Regulations”);

= any remedy proposed in the course of the European Commission’s (EC)
competition review of the Proposed Acquisition can only be accepted ifitis
also consistent with (i) the above-mentioned obligations under the 2002 Act
and the Authorisation Regulations and (ji} the rights of spectrum holders
pursuant to the terms on which they acquired or hold spectrum, in particular In
the 2012 Multi-Band Spectrum Award {MBSA); and

e the combination of the merging parties’ spectrum rights of use (the “Primary
Accumulation”) would be inconsistent with the above-cited ohbligationsin
relation to efficient spectrum use and would also infringe Vodafone’s rights in
its own spectrum allocations based on the terms on which spectrum was
offered and allocated following the MBSA.

Cormmissian for Communications Regutation
An Colmistin um Rialall Comarsdide
Bhoi DD Aldary é ot betsn ! oo bonan Al 0 10

B 8 e P e b v s LA Srad Bhad Lare b e B
Pt et PO I TTTE R P U AU LA RIS S B N7 R TS N [T TON IPER PR BT
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Regarding the issue of whether or not the Primary Accumulation and/or any proposed
remedy which may be accepted by the EC In connection with the Proposed Acquisition
would be consistent with ComReg’s spectrum efficiency obligation under the 2002 Act
and Regulation 9(11) of the Authorisation Regulations, we would firstly draw your
attention to the following:

e Regulation 17(10) of the European Communities (Electronic Communications
Networks and Services) (Framework) Regulations 2011 {S.1. 335 of 2011) {the
“Framework Regulations”)’;

e the coverage and roll-out conditions attaching to both “liberalised” rights of
use awarded in the MBSA and 2.1 GHz rights of use; and

e the fact that the licensing regulations relating to both liberalised and 2.1 GHz
rights of use requires payment by holders of such rights of use of annual
spectrum usage fees In relation to such rights.

Therefore, in the context of ComReg’s obligations to ensure the efficient use of
spectrum rights of use, ComReg will, of course, continue to appropriately enfarce the
above-mentioned coverage and rollout conditions and require the prompt and full
payment of applicable spectrum usage fees by liberalised use and 2.1 GHz rights
holders. For the avoidance of doubt, this applies not justin refation to the liberalised
and 2.1 GHz spectrum rights which may be directly affected by the Proposed

Acquisition, but in relation to all liberalised use and 2.1 GHz rights, including those held
by Vodafone.

Regarding the issue of whether.or not the Primary Accumulation and/or any proposed
remedy which may be accepted by the EC in connection with the Praposed Acquisition
would be consistent with “the rights of spectrum holders pursuant to the terms on
which they acquired or hold spectrum, in particular in the 2012 auction”, we presume
that Vodafone is referring to the spectrum caps which ComReg imposed in, and
enforced during the course of, the MBSA process, and to which Vodafone refers, inter
afig, in its Response to the £C’s Statement of Objections, dated 17 February 2014. In
that regard, ComReg would draw your attention to, Inter alia:

* page 69 of ComReg Document 11/60 which relevantly provides that “The
proposed spectrum caps would be imposed in order to conduct a competition
leading to the release of the spectrum bands under new licences; the caps
would not apply in perpetulty.” (emphasis added);

: Regulation 17{10} provides that ComReg may, having regard Lo its abjectives under section 12 of the
2002 Act, Regulation 16 of the Framework Regulations and its functions under the Specific Regulalions
(as defined In the Framework Regulations) - which would Include its ensuring the efficient use of
spectrum as set out in Regulation 9(11) of the Authorisation Regulations - tay down rules to prevent
specteum hoarding, in particular by setting out strict deadlines for the effective exploliation of the rights
of use by the hoider of rights and by withdrawlng the rights of use In cases of non-compliance with the

deadlines, and where such rules are appiled (n a proportionate, non-discriminatory and transparent
maaner.
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« paragraph 3.4.13 of the MBSA Decislon Instrument contalned in ComReg
Document 12/25%

s the definitlon of “Spectrum Caps” in the M85A Information Memorandum
{ComReg Document 12/52)*.

Given these documents, ComReg considers that any argument that the MBSA
spectrum caps were not competition-based only, to be completely unsustainable.

Furthermore, we note from, /nter alia, Vodafone's response to ComReg Document
11/60 that Vodafone perfectly understood the competition-based only nature of the
MB8SA spectrum caps. In particular, Vodafone states (at paragraph 8):

“Vodafone has no objection to ComReg’s new proposal for a 2 X 10 MHz

competition cap in the 900 MHz band for the first time slice only.” (emphasis
added).

Finally, ComReg notes your views in the context of “Network Sharing” and “MVNOs
and other wholesale access” and, further, observes that Vodafone has raised such
views to the £C in relation to the Proposed Acquisition.

Yours sincerely

orge Merrigan
dctor — Market Framework Division

? This paragraph provides that:

“spectrum caps which will apply to each Qualifled Bidder In the competitive selection procedure, and

for the duration of that procedure, as follows:

e 2% 50 MHz for spectrum rights In aggrepgate across the 800 MHz, the 900 MHz and the 1800 MH2
bands, in each of Thne Slice 1 and 2;

» 2% 20 MHz for spectrum rights in aggregate across the 800 MHz and the 300 MHz bands, in each of
Time Slice 1 and 2; and

e 2% 10 MHz far spectrum rights In the 900 MHz band in Time Slice 1 only,
with all spectrum rights of use in the relevant bands, irrespective of whether such rights are on a

Liberalised Use-, GSM-only, or othes basls being taken Into account when determining the spectrum
rights in a band.” (emphasis added)

Which provides:

"Explicit maximum [imits set on the amount of spectrum that any ene Bldder can be awarded In the
Award Process. These are:

e 2% 20 MHz of sub-1GHz spectrum in a Time Slice;
o 2x 50 MHz ol spectrum In a Tlme Slice; and
o 2x 10 MHz of S00MHz spectrum in Time Stice 1.” (emphasis added).
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3. Vodafone submission dated 31 July 2014.
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Spectrum Accumulation arising from the Hutchison/02 Merger in Ireland: Observations
on ComReg's Obtigations and Powers

1. Introduction and Executive Summary

11 In 2013 Hutchison 3G UK Holdings Limited (Hutchison), an indirect wholly-owned subsidiary
of Hutchison Whampoa Limited and the owner of Irish mobile communications operator
“Three”, announced an intention to acquire 100% of the shares of Telefénica Iretand Limited
("02 Ireland") (the Transaction”), The underlying Sale and Purchase Agreement was signed on
(Q 22 June 2013, Following notification to and review by the European Commission under Council
P Regulation (EC) No 139/2004 CEUMR", the European Commission approved the Transaction
on 28 May 2014, the approval being conditional on the implementation of commitments, The
Transaction completed on 15 July 2014. At that point, it became clear to Vodafane that, as a
result of the Transaction, the radio spectrum assigned by ComReg to 02 Ireland would come
under the control of Hutchison,

1.2 On a number of oceasions since the announcement of the Transaction, Vodafone has
requested that ComReg. In exercise of its statutory powers, should intervene to review
consequences of the Transaction insofar as it impacts ComReg's function of managing Ireland's
radio frequency spectrum, in particular those parts of the spectrum that are used for mobite
communication, and to determine whether it is necessary to take appropriate measures,
Vodafone has made this réquest by reference to its concerns about the impact of the
Transaction on the promotion of competition and the efficient use and effective management

g ( of the spectrum resource. In addition, Vedafone has pointed out to ComReg that. due to the

h ‘\_:) fundamental shift in the assignments of the mobile communication radio spectrum resutting

from the Transaction which is a private law agreement to which ComReg is not a party, the
assignment arrangements for the Spectrumn affected can no longer be regarded as being based
on abjective, transparent, non-discriminatory and proportionate criteria,

13 In response to its most recent request for ComReg intervention, Vodafone was asked by
ComReg to “fsubmit] @ document sefting out comprehensively the precise nature of jts
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concems. including the legal basis and a detailed description of the facts upon which Vodsafone

relies"."

14 In this submission, Vodafone will outline its concems and the facts that give rise tc those
concerns; it will also explain why ComReg not only has the power but Is alse under an
obligation to take steps to determine whether, in light of the Transaction and its effects on the
assignments of the mobite communication radio spectrum, the standards imposed by statute in
relation to ComReg's radio spectrum management function are satisfied and, if they are not,
whether itis necessary for ComReg to take appropriate measures,

L€ -

-

In surmmary:

ComReg exercises exclusively the radio spectrum management function in Ireland: it
cannot delegate or abrogate that function;

Twao crucial aspects of that function are assignment and enforcement in respect of the
rights to use radio spectrum;

ComReg's enforcement rote within its radio spectrum management function is on-
going and dynamic; its exercise is not precluded by an EUMR process or clearance;

In exercising its radio spectrum management function, ComReg is bound to promote
and achieve certain objectives (or standards) which are set out in statute and relate,
notably. to the promotion of competition, the efficient management and use of the
radio spectrum and the assignment of individuat fights of use for radio spectrum on
the basis of objective, transparent, non-discriminatory and proportionate criteria;

Where, fotlowing review, ComReg finds that the arrangements for the rights to use
radio spectrum are not in compliance with the objectives associated with ComReg's
fadio spectrum management function, ComReg has the power and obligation to
intervene in order to take approgpriate measures:

! Letter dated 11 July from Caroline Dee-Brown, General Counsel, ComReg to Sean Bartan, Partner, McCann
FitzGerald. McCann FitzGerald are solicitors to Vodafone in this matter.
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e There are sufficient grounds for ComReg. under its radio spectrum management
function. to be obliged to open a review of efiects of the Transaction and to consider
whether it Is necessary to take appropriate measures.

The European Commission's Review of the Hutchison/02 Concentration

By way of background, Vodafone will briefly summarise the EUMR process and its outcome in
relation to the Transaction. Vodafone’s position is that ComReg's obligations are not abrogated,
and the exercise of its powers is not precluded, by the notification of a concentration with a
Community dimension under the EUMR or by @ European Commission Decision declaring the
concentration compatible with the common market,

The Transaction fell within the jurisdiction of the European Commission under the EUMR and
was notified on 1 October 2013.

As the European Commission was of the view that the Transaction raised competition concerns
on the Irish mobile communications market at both the retail and wholesale levels, it opened a
Phase Il investigation into the Transaction on 6 November 2013. Following the delivery of a
Statement of Objections and discussions with the European Commission, the merging
companies submitted a package of commitments to the European Cemmission. Various
iterations of this package of commitments were submitted by Hutchison to the European
Cammission.

After some time and a number of iterations, the European Commission formed the view that the
commitments submitted addressed Its competition concerns and it approved the Transaction
on 28 May 2014. The approval was conditional on the full implernentation of the commitments
{the “Final Commitments™). The full text of those Final Commitments has not yet been
published or otherwise communicated to Vodafone. On the basis of publically available
information, Vodafone understands that, in summary. the Final Commitments provide for ;

= Hutchison to offer up to 30% of the merged network's capacity to two MVNOs in ireland at
fixed payments (the "MVNO Commitment’);

- From 1 January 2016 to 1 January 2026, an option for one of the two MYNOs to acquire
five blocks of the merged entity’s spectrum in the 900 MHz. 1800 MHz and 2100 MHz

4

ComReg 15/56
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bands. If acquired. the MVNG wilt hold the spectrum for the remainder of the licence
attached to the relevant spectrum block (the "MNG Commitment"); and

= Hutchison to make an offer to eircom to continue on impraved terms the network sharing
agreement which eircom has with 02 Ireland (the “Network Share Commitment").

25 UPC has entered into an agreement with Hutchison to take up the MVNO Commitment. It has
also been reported that Carphone Warehouse has finalised an agreement with Hutchison to
take up the MVNO Commitment.

26 The European Commission's Decision approving the Transaction subject to conditions has not
yet been published. However, in relation to ComReq's statutory radio spectrum management
function and related powers, the European Commission has confirmed that in the Decision it
“notes that the MNO commitment and this decision are without prejudice to ComReg’s
slatutoly powers, notably those in relation to effective use or spectrum'?

27 This paper is without prejudice to Vodafone's position on the compatibility of the Final
Commitments, in particular the MNO Commitment, with EU and Yish electronic
communications regulatory law.

3. ComReg's Response to the European Commission’s Clearance Decision

31 On the same day the European Commission announced its conditional approval of the
Transaction, ComReg issued an Information Notice.

32 In its Notice, ComReg stated that it remained concerned that, given the substance and form of
the Final Commitments, the European Commission’s competition concerns would not be fully
addressed, and that significant negative consequences for Irish consumer welfare may result.

33 ComReg identified its primary concems with the Final Commitments as being. in summary, that:

(@) "they appear inadequate and ineffective to adaress the serious competition concems
and consumer harm identified by the £uropean Commission/i7or example higher
prices)'; and

? E-mail Simon Vandewalle, European Commission to Nick Woodrow, Vodafone dated 24 June 2014
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(b) “they do not appear to comply with the furopean Co mmission's/ requirements as set
outin its Remedies Notice'.

34 ComReg also stated that it remained "of: the strong view that the behavioural commitinents are
insufficient to address the structural competition deficit identified as Ukely to result from the
[rransaction/*

35 ComReg said that “/in light of the [European Commission] gpproved changes to the mobile
markét structure”, it would “in keeping with its statutory powers':

@ ‘monitor the competitive dynamic of the mobije markets affected” and

®) ‘proceed with isstmreg/rbrmanagrhg the radio spectrum including the identification
of other spectrum refeases in order to promote competition and further promote
innavation and network investment, among other things”

36 As far as Vodafone is aware (based on publically accessible records), ComReg has not taken any
steps In connection with the Transaction since the publication of the information Notice,

4 ComReg's Radio Frequency Spectrum Management Function

4.1 Management of radio frequency spectrum is an essentiat part of ComReg's mission, Spectrum
management is the process of regulating the use of radio frequencies to promote efficient use
and gain a net social benefit®, Spectrum is a finite naturat resource; impartial and disinterested
management is required in order to maximize the benefits that may be derived from its

allacation, assignment and use. Failure properly or effectively to manage spectrum imposes
costs on users of spectrum and on consumers,

42 The Department of Communications, Energy and Natural Resources {the “Department") in its
“Consultation on Spectrum Policy Priorities (2014 Consultation") pubtished recently has again
confirmed the importance of radio spectrum and its effective and efficient use: “Spectrurn is a
valuable natural national resource, which needs to be used as effectively and efiiciently as
possible for the good of the state - both &conomic and social —and the good of all its citizens™,

¥ Martin Cave, Chris Doyle, William Webb, Modern Spectrum Managainent, Cambridge University Press, 2007.

*  Department of Cormumunications, Energy and Natura] Resqurces, Consultation Spectrum Policy Priorities
(24 July 2014}, paragraph 2.2
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ComReg's centrat role in radio frequency spectsurn management in Ireland derives from the
Communications Regulations Act 2002 (the “2002 Act’), which is also the statute under which
ComReg is established. The 2002 Act identifies ComReq's “functions and in connection with
these functions, ComRegq is assigned “objectives” under the Act, These “obfectives” may be
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“One of the key roles of the Depariment is the development of effective policies for the
reguiation and optimum use of Irefand's national radio frequency spectrum, underpinned
by an appropriate legistative framework,

Spectrum policy is part of the overall national policy governing the telecornmunications
sector i Ireland, which also covers next generation broadband, electronic
communications senices and international connectivity. The Departrment also has the
responstbility to develop a national broadcasting policy and associated spectrum use.

The implementation of those national policies rests with the Commission for
Communications Reguiation (ComReq) an independent body under the aegis of the
Department. It has statutory responsibility for the efficient management and use of the
radio spectrum within the policy and legal framework set by the Government and the EU.
Spectrum management is the overal{ process of regulation and administering access to
and use of the radfo frequency spectrum. The management of spectrum at the national
level requires ComReg to make decisions on spectrum usage within Ireland. in making
such decisions ComReg must balance international considerations, impact on existing
users. EU legisiative framework and national requirements and in addition must consider
such issues as political and policy consideration, spectrum availability, technical issues
relating to avoidance of interference, the usage of the spectrum in neighbouring
countries, equipment availability and spectrurn demand’™

S. Assignment and Enforcement of Rights to Use as a Crucial Part of ComReg’s Radio Spectrum
Management Function

5.1 A crucial part of a regulator's management function in respect of radio spectrum is the
assignment and enforcement of rights to use spectrum. The assignment part of the regulator’s
function is referred to by ComReg in the summary above as “making the retevant frequencies
available through competitions. authorisation, etc” In exercising this part of its statutory
function, ComReg has the exctusive task of deciding, among other things, who holds the right to
use radio spectrum, which spectrum they may use, for how leng they should enjoy the right to
use and the terms on which they hold the right ta use. This is not 3 task that ComReg can
delegate or abrogate; there is no provision for such delegation or abrogation in the relevant

* 2014 Consultation, paragraph 2.4.1-24.2.
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statutes. This is hardly surprising because these assignment decisions are at the core of
ComReg's Section 10 of the 2002 Act radio spectrum management function,

With regard to the parts of the radio spectrum most frequently used for mobile
communications (namely the 800 MHz, 900 MHz and 1800 MHz bands), ComReg exercised the
assignment aspect of its management function most recently when it assigned rights to use
spectrum in those bands to four operators on foot of the Mutti-8and Spectrum Aucticn process
which ended on 15 November 2012, Since then and as a result of the Transaction, a
fundamental change has occurred in relation to those assignments insofar as the radio
spectrum assigned to 02 has come under the controt of Hutchison: this change occurred
without any exercise by ComReg of its radio spectrum management function, Vedafone wiil
explain later in this paper why acquiescence by ComReg in this fundamental change is
incompatible with ComReg's exclusive radio Spectrum management function and the
abjectives and standards associated with that function and why ComReg is not only permitted
but required to review the compatibility of Hutchison's radio spectrum accumulation with
ComReg's radio spectrum management function and the related objectives and standards in
lrish law and, if necessary, to take appropriate measures,

ComReg's powers and its obligations in relation to this aspect of its radio spectrum
management function were not exhausted when it had completed the assignment process
following the Multi-Band Spectrum  Auction. ComReg has an on-going supervisory or
enforcement role as part of its management function. It must ensure on an Qn-going basis that
arangements for the use of spectrum continue to comply with the standards imposed on it as
objectives by statute in its radio Spectrum management function (see Part 6 below for a more
detailed discussion of those standards). In other words, the fact that the previous spectrum
assignment procedure complied with those objectives and standards does not release ComReg
from its on-going supervisory or enforcement role, particularly in circumstances where an
exiernal event (in this case, a private law agreement between spectrum users) results in 3
substantial change in the overall assignments of rights to use spectrum.

This on-going supervisory obligation, it could be argued, is implicit in the broad scope of
ComReq's statutory function “fo manage the radio frequency spectrum”. However, it is also
made explicit in EU and Irish law, Regutation 9(11) of the European Communities (Electronic

7

Section 10 (1) (b), 2002 Act.
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The significance of the references to section 12 of the 2002 Act and the European
Communities (Electronic Communications Networks and Services) (Framework) Regulations
2011 (S1no. 333 of 2011) (the “Framework Reguiations”) will be discussed in more detail In Part
6 betow. For the moment, Vodafone seeks to explain the basis of its view that this provision not
only confirms ComReg's on-going supervisory obligation but atso provides ComReg with a basis
to intervene (by taking appropriate measures) in circumstances where there has been a
substantial change in the overalt assignments of rights to use, for example due to transfers or
accumulation, which gives rise to issues of compliance with the objectives and standards
fequired of ComReg in its radio Spectrum management function,

By way of parenthesis, Vodafone notes that Regulation 9 (11} is the domestic impternentation
of Articte 5(6) of Directive 2002/20/EC of the European Partiament and of the Council of 7
March 2002 on the authorisation of electronic communications networks and services
(Authorisation Directive), as amended by Directive 2009/140/EC (the "Authorisation Directive™,
That provision of the Directive Is addressed directly to competent natianat authorities (which
obviously includes ComReg) and, as a result, did not require any further Implementation in
domestic law. Article 5(6) requires the national authorities to “ensure that radio frequencies are
efficientty and effectively used in accordance with Articles 8(2) and 22) of Directive
2002721/EC (Framework Directivel. They shalt ensure compeiition is not distorteq by any
ranster or accumutation of nights of use of ragio frequencies. For sueh puposes Member
States may take appropriate measures such as mandating the sale or the lease of rghts to use
7adlio frequencies” (ernphasis added). Vodafone notes that, from the text of Article 5(6), it is clear
that a national authority may intervene by taking appropriate Measures in suppart either of its
aobligation of ensuring efficient and effective use of radio spectrum (the first purpose.
mentioned in the first sentence. of Article S (6)) or of ensuring that competition is not distorted
(the second PUrpose, mentioned in the second sentence, of Article 5 (6)) or bath,
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Returning to the on-going nature of ComReg's supenvisory obtigation, it is clear from the
references, by way of examples, in the text of Regulation 9(11) (and Article 5(6)) ta transfers or
the accumulation of rights of use that the Irish and EU legislators intended that ComReg's radig
spectrum  management function should be dynamic and not static Transfers or an
accumulation of the type envisaged in Regulation 5(11) are events that can only occur after an
assignment process. Even after it has completed a spectrum assignment process that complies
in every respect with the objectives and standards set out in Irish law, ComReg is required to
continue to ensure that radio frequency Spectrum is managed in accordance with those
objectives and standards, Vodafone notes that its understanding of the legistative framework
within which ComReg is required to act is confirmed by the first Policy Principle in the Spectrum
Policy Statement of the Deparntment of Communications, Energy and Natural Resources
adopted in September 201 0: “Spectrum management processes wilf pe dvnamic and
résponsive to stakeholders’ needs and {o developments in markets and technologies™

For the avaidance of doubt. Vodafone does not accept the proposition that. because another
regulatory body (in this case, the European Commission acting under the EUMR) has reviewed
and cleared under a separate regulatory system a transaction that will result in a significant
change in the overalt assignment of rights to use, ComReq is precluded from exercising its radio
Spectrum management function or is released from its obligation to ensure that arrangaments
for the use of radio Spectrum are compliant with the objectives and standards that ComReg is
required to promote and achieve in the exercise of that function. Vodafone finds no basis for
such a proposition in either the EU or Irish |aw relating to the powers and obligations of
ComReg. Instead, the reference in Article 5(6) to “any transfer or accurnutation of rights of use
of radio frequencies”. unlimited by any reference to merger clearance or any other process,
tends to confirm Vodafone's view. As already explained, the European Commission has
confirmed in its Decision clearing the Transaction that “the MNO commitment and this Decision
are without prejudice to ComReg’s statutory powers, notably those in relation to efiective use
of spectrurmt’, In Vodafone's view, this is not surprising since the two systems (merger control
and electronic communications regulation), while largety seeking to pramote similar objectives
in terms of consumer welfare, have separate fields of focus. have different objectives and are
administered by separate regulatory bodies. In this context, Vodafone notes that radio spectrum
management, the function delegated to ComReg under the 2002 Act is a national
competence. In addition, Vodafone notes the different Treaty bases for the European
Commission's merger control function and for the FU harmonisation of the reguiatory aspects
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of the radio spectrum Mmanagement function by national authorities. Review of transactions
under the EUMR and under trish electronic communications law are conducted by reference to
different separate substantive tests.

A parallel from another EU Member State that faced issues similar to those arising from the
Transaction may be helpful and should provide guidance to ComReg on the course to adopt
when confronted with a fundamental change in spectrum rights to which it was not a party.
ComReg Is aware that, while the EUMR review of the Transaction was underway, the European
Commission was also reviewing the proposed acquisition of KPN's German mabile
tetecommunications business E-Plus by Telefanica Deutschland. ComReg will also be aware
that the Gemman communications regulator ("BNetzA"), following the announcement of the
proposed acquisition, started its own separate regulatory review under the German
communications statute ('TKG") in order to assess the impact of aggregation of the merging
parties’ spectrum holdings on competition and on the efiicient use of spectrum. The proposed
acquisition was cleared by the European Commission under the EUMR on 2 July 2014; the
BNetzA review under the TKG continues. In Vodafone's submission, ComReg shouild adopt the
same approach as its German counterpart and seek, by means of review, to determine the
Impact of the Transaction on its radlo spectrum management function and the objectives and
standards it is required to promote and achieve in connection with that function,

Vodafone also notes that, during the course of the European Commission's EUMR review of the
Transaction, ComReg sdopted the Wireless Telegraphy (Transfer of Spectrum Rights of Use)
Regulations 2014 (the Transfer Regulations™). Regulation 3(7) provides that "these Regulations
shatl not apply to any transfer that forms part of a merger or acquisition which is required to be
notified to the Competition Authorty in sccordance with Part 3 of the Competition Acts 2002
o 2072 or to the European Commission in accordance with Councit Reguiation (EC) No
139/2004". In Vodafone's submission, the adoption of these Regulations and, specifically,
Regulation 3(7) does not deprive ComReg of its jurisdiction to review transactions such as the
Transaction by reference to its radio Spectrum management function and the objectives and
standards it is required to promote and achieve in connection with that function. Vodafone
notes that ComReq itself has not publically made any suggestion that it does not retain its
radio spectrum management in connection with the Transaction and, in particular. did not make
any such suggestion in the Information Notice,
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For the avoldance of doubt, Vodafone does not accept the proposition that the Transfer
Regulations in any way exclude ComReg from exercising its radio spectrum management
function in connection with transfers that form part of transactions such as the Transaction. In
support of its view, Vodafone would, first, point to the fact that transfers that form part of
transactions notified under the EUMR, such as the Transaction, are excluded from the scope of
the Transfer Regutations: they ase unaffected by the Transfer Regulations. CornReg's powers
and cbligations under its radio spectrum management function and statutory objectives in
respect of such transfers {and the transactions of which they form part) are unaltered by the
Transfer Regulations. In other words, the exclusion of these transfers confirms that they
continue to be subject ta the primary supervisory and enforcement aspect of ComReg's
statutory function, Secondly, Vodafone notes that the radio spectrum management function is
a statutory function conferred on ComReg by the Qireachtas in primary legistation, namely the
2002 Act. ComReg, a statutory body established by that Act, cannot, by means of secondary
legislation adopted under delegated powers granted to it under another statute (in this case,
the Wireless Telegraphy Act, 1926 (as amended)) abrogate or abandon in whole or in part a
statutory function conferred on it by the Oireachtas. In addition, Vodafone notes that the
proposition that the Transfer Regulations in some way exclude the supervisory and
enforcement aspect of ComReg's statutory radio spectrum management function is not
coherent with the language of the Transfer Regutations themselves which in their Introductory
recital state that they are adopted "for rhe pumposes of giving effect to Reguiation 19 of the
Framework Regulations/. That Regulation, which is entitled *#ansfer or {ease of indiviguat
1ights to use radio frequencies™ requires ComReg to deal with transfers ‘having regard to its
objectives under section 12 of the Act of 2002" The application of ComReg’s statutory function
and associated objectives to spectrum transfers is confirmed by the specific provision which
ComReg seeks to implement by means of the Transfer Regulations. Therefore, ComReg's
supervisory and enforcement powers are not excluded or abrogated under the Transfer
Regulations: rather than being precluded from exercising those powers in the context of
transfers of spectrum consequent on a merger or acquisition, ComRegq remains obliged to
exercise these powers.

The Standards by Which ComReg Must Exercise its Radio Spectrum Management Function

The radio spectrum resource is a public goad. For the achievement of the greatest value in
terms of societal welfare from that resource. the proper exercise of ComReg's radio spectrum
management function is of fundamental importance. Far this reason, both the European and
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Irish legislators have imposed standards which must be promoted and achieved by ComRegin
the exercise of that function,

In the Irish legislation, those standards (which are referred to as “abjectives”) are set out in
Section 12 of the 2002 Act. At European level, they are set out In Directive 2002/21/EC of the
European Parliament and of the Council of 7 March 2002 on a common requlatory framewaork
for electronic communications networks and services, as amended (the "Framework Directive"),
which has been implemented in Ireland by the Framework Regulations.

The link between ComReg’s radio spectrum management function and these standards or
objectives underpins the entire legislative structure but Regulation 9(11) of the Authorisation
Regulations makes it explicit and explains what ComReg may do if the radio spectrum
arrangements are out of Kilter with the statutory standards or objectives. In that Regulation,
those standards are identified as “fnsuring/ that radic frequencies are efficiently and effectively
used having regard to section 12(2Xa) of the 2002 Act and Regulations 16(1) and 17(1) of the
Framework Reguiations and nsuring/ that competition is not distorted by any transter or
accumulation of rights to use” Where ComReg finds that those standards are hot satisfied (and
Vodafene will submit below that there are very strang reasens for ComReg to be concemed
that they are no longer satisfied after and as a result of the Transaction), it may take the
necessary "sppropriate measures”to remedy the situation, which may include ‘mandating the
sale or the lease of rights to use radio frequencies* Although not explicitly mentioned in the
legislation, Vodafone would expect ComReg, prior to determining whether it is necessary to
take “appropniate measures”, to seek to conduct a review and consultation on the compliance
of the overall spectrum arrangements following the Transaction with its statutory function and
associated objectives.

Moving onto the specific bases for ComReg’s standards and abjectives; insofar as Section 12 of
the 2002 Act is concerned, Vodafone would identify the foltowing objectives as particularly
relevant to ComReg's radio spectrum management function in the context of the Transaction:

— in relation to the provision of electronic  communications networks, electronic
communications services and associated facilities, to promote competition (Section 12 (1)
(@) i)
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= toensure the management and use of the radio frequency spectrum are efficient (Section
12(0){®)); and

~ toensure the management and use of the radio frequency spectrum is in accordance with
section 13 Ministerial Directions (Section 12 (1) (b).

In addition, Section 12 (3) impases a general obligation of proportionality on ComReq in the
exercise of its statutory functions, including the radio frequency spectrum management
functien,

On the basis of Section 12 (1) (b) of the 2002 Act. Ministerial Directians made under Section 13
are also binding on ComReq in the exercise of its radio spectrum management function. The
Minister issued a number of Directions in 2003 and 2004, two of which, in Vodafone's
assessment. are of particular relevance to the cumrent situation:

o “The Commission shall ensure that in its management of the radio requency
spectrum, it lakes account of the interests of all users of the radjo frequency
spectrunt (Direction 11, 21 February 2003): and

®  "The Commission shall ensure that in making regulatory decisions in refation to the
electronic communications market it tahes account of the state of the industry and in
particular the industry’s position in the business cytle and the impact of such
decisions on the sustainability of the business of undertakings affected” (Direction 4,
21 February 2003),

On the basis of these Directions, Vodafone abserves that ComReg. in the exercise of its radio
spectrum function, must take account of the Interests of all users of the radio frequency
spectrum and not limit itself to an assessment af the interests of, for example. the parties to 3
private law transaction that leads to a fundamental change in the overall assignments of rights
to use spectrum, In addition, ComReg is required, when exercising this function, to take account
of the impact of its decisions on the sustainability of the business of all undertakings affected;
Vodafone observes that its business is directly and adversely affected by any decision of
ComReq (whether through acquiescence or failure to act or otherwise) in re(ation to spectrum
Mmanagement in cannection with the Transaction, The Minister's Directions correctly require
ComReg. when exercising its functions. to focus on the industry sector and the markets
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involved (rather than the situation of individual operators), The accumnulation of radio spectrum
by Hutchison as a result of the Transaction has direct ang adverse effects on the mobile
communications industry and on the markets for mobile communications. Operators in those
markets made substantial investment, technology and commerdial decisions based on the
radio spectrum assignments resulting from the Multi-Band Spectrum Auction administered by
ComRegq in exercise of its radio spectrum function. Those assignments have been disturbed to a
very material extent by the Transaction, which brings the spectrum assigned to 02 Ireland
under the control of Hutchison as a result of 3 private (aw agreement between those two
parties to which ComReg was not a party and which has not been reviewed for compatibility
with ComReg's statutory functions and objectives. For this reason alone, Vodafone submits that,
in order for ComReg to be compliant with the Minister's Directions, it must initiate a review of
effects of the Transaction and consider whether it is necessary to take the appropriate
measures provided for by law.

Further standards are imposed on ComReg in the exercise of its radio spectrum management
function by the lrish legislation implementing EU Etectronic Communication Directives. In this

regard. Regulation 17 of the Framework Requlations, (headed "Management of radio
frequentdies for electronic commurnications services) is of particular relevance. Pursuant to

Regulation 17, ComReg is bound to adhere to the following objectives in its radio spectrum
management function:

® ensuring the effective Management of radio frequencies for electronic
communications services (Regulation 17 (1) (a), Framework Regulations); and

= ensuring that spectrum allocations used for electronic communications services and
issuing of general authorisations or individual rights of use for such radio frequencies
are based on abjective, transparent, non-discriminatory and proportionate criteria
(Regulation 17 (1) (b, Framework Regulations),

Decision No 243/2012/EU establishing a multiannual radio spectrum policy programme

By way of parenthesis, Vodafone submits that Decision No 243/2012/EU of 14 March 2012
establishing a muttiannual radio Spectrum policy programme (the “RSPP Decision™) does not in
any way preclude ComReg from exercising its powers under £t and lrish electronic
communications law in respect of the Transaction. The Purpose of the RSPP Decision is to
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establish a multiannual radio spectrum policy programme for the strategic planning and
harmonisation of the use of spectrum to ensure the functioning of the internat market in the
Union policy areas invotving the use of spectrum, including electronic communications.

Vodafone notes that the RSPP Decision is expressed (Article 1 (1), second paragraph) to be
without prejudice to existing Union taw, particularly the Framework Directive and the
Authorisation Directive which, in their national implementation in the Framework Requtations
and the Authorisation Regutations, are, together with domestic statutory provisions setting out
ComReg’s radio spectrum management function and the objectives and standards it must
promote, the basis for the observations set out In this paper concerning ComReg's obligations
and powers in relation to radio spectrum management. Vadafone again reminds ComReg that
radio spectrum management, the function delegated to ComReg under the 2002 Act is a
national competence; that situation cannot, and is not intended to, be altered by means of a
Decision such as this.

ComReg Must initlate a Review in Order to Determine Whether it is Necessary to Take
Appropriate Measures

Although ComReg expressed concerns about the effects of the Transaction, Including concerns
about consumer harm and higher prices, it has not taken any steps in exercise of its radio
spectrum management function in connection with the spectrum accumulation by Hutchison
that arises on foot of the Transaction. ComReg, through its inactivity, has essentially acquiesced
{or is at grave risk of acquiescing) in the spectrum accumulation, In Vodafone's submission,
ComReg not onty has the power but is also under an obligation to take steps to determine
whether, in light of the Transaction and its effects on the arrangements for the rights to use
spectrum, the standards imposed by statute in relation to ComReg's radio spectrum
management function are satisfied and, if it finds that they are not, whether it is necessary for
ComReg to take appropriate  measures under Regutation 9 (11) of the Authorisation
Regulations.

Until the completion of the Transaction, arrangements for the use of spectrum in the 800 MHz,
900 MHz and 1800 MHz bands in the State were based on ComReg's exercise of the
assignment aspect of its spectrum management function, specifically the Mutti-Band Spectrum
Auction process which ended on 15 November 2012. In selting the terms of the Auction,
ComReg. in its own words was * guided by its statutory functions, objectives and relevant duties

®
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reminds ComReg that the test applied by the European Commission in an EUMR review? js
substantively different to the standard ComReq is required to apply under Section 12 of the
2002 Act namely, “in relation to the Provision of electronic communications networks,
electronic communications Services and associated facilities to promote competitiort,
Secandly, Vodafone reminds ComReg that it caanet, in any event rely on the European
Commission’s appraisal because ComReg itself has hightighted the inadequacy at the core of
the EUMR process when it stated in its Information Notice that “the £uropean Commission's/
compelition concems will not be fully addressed, and thar significant negative consequences

L]

ComReg 12/25- Multi-band Spectrum Release: Release of the 800 MHz, 900 MHz and 1800 MHz Radio
Spectrum Bands, paragraph 213,

EUMR, Article 2(3): " A concentration whiciy would significantly impede effeciive competition, iu the common markes
or i a substantial part of it, wr pardicidar as o resuit of the creation or streugthening of a dominans posttion, shnlf he
declarcd incompatible with the common market,”
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for kish consumer welfare May result’, that "the Final Commitments] oppear nadequate and
meffective to address the Senous competition concemns and consumer harm rgentified by the
£uropean Commission/ {for eampie figher prices) and that “the behavioural cormitments

basis alorie, there are sufficient grounds for ComReg to be obliged to open a review under its
radio spectrum management function of effects of the Transaction and to consider whether it is
necessary to take appropriate Measures under Regulation 9 (11) of the Authorisation
Reguiations.

In retation to ComReg's obligation to ensure the efficient Mmanagement and use of the radio
spectrum, it is undisputed that the Transaction results in 3 radical departure from the radio
spectrum assignment amangements provided for and foreseen by ComReg in the instruments
that set up the Multi-Band Spectrum Auction (namety, ComReg 12/25 and ComReg 12/52).
The spectrum caps adopted to ensure 3 competitive market and efficient radio spectrum use
have in practice been cast aside a5 & result of a private law agreement between Telefénica and
Hutehisan, to wihich ComReq was not 3 party. Hutchison, as a result of the Transaction, controls
close to half of the total radio spectrum used for mobite communications in freland and
controls substantially more of that spectrum than any other aperator. In particular, Hutchison
controls 50% more spectrum than Vodafone or Meteor In the key 900MHz band. Given the
relative market positions of the operators (in terms, for example, of numbers and types of
subscribers, capacity and the extent of network deployment), there must be, at the very least. a
serious possibility that the Transaction will not ensure efficient management and use of the
radio spectrum by reference to the most simple efficiency standard, namely whether, given the
limited nature of the resource. one operator has a surplus by reference to its reasonable
fequiternents and the reasonable requirements of its rivals. Given the very significant disparity
in spectrurn holdings by reference to reasonable requirements and the significant departure
from the spectrum ¢aps judged necessary by ComReg to ensure efficiency, Vodafone again
submits that, an this basis alone, there is sufficient basis for ComReq to be obliged to open
review and to consider the nece ssity of apprapriate measures,

Finally, in relation to ComReg’s obligation to énsure the assignment of radio spectrum by
reference to objective, transparent, non-discriminatory and proportionate criteria, it cannot be
disputed that. due to the aggregation of radio spectrum by Hutchison as a result of Transaction,
radio spectrum assignment in the bands affected is now the result of that private law
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arrangement and is no longer based on any process conducted by reference to the statutary
criteria. The lawful criteria that ComReg used to assign the spectrum on the basis of the Multi-
Band Spectrum Auction have been circumvented.

Vodafone submits that ComRegq cannot, by acquiescence, abdicate its Spectrum management
function. It must, at the very least, make the transfer of control of this spectrum to Hutchison
subject to review for compliance with the objectives impased on ComReg by statute. In
circumstances where ComReg finds, after consultation and review, that the transfer is
compliant with those objectives, Hutchison may be allowed to retain the right to use the
spectrum ComReg had assigned to 02 Ireland (or to retain the right on such terms as ComReg
determines are Necessary to bring the radio spectrum assignments in the bands affected into
compliance with the statutory objectives). In circumstances where it cannot reconcile
Hutchison's accumulation of Spectium with those objectives, ComReg has the power, under
Regulation 9(11) of the Authorisation Regulations, to take appropriate measures,

Accordingly, Vodafone fequests that ComReg. in exercise of jts statutory radio spectrum
management function, should, without further delay, initiate a review of the consequences of
the Transaction, insefar as they affect the assignment of spectrum in the 80O MHz, 900 MHz
and 1800 MHz bands in the State.

Vodafone also requests that. while itis considering this request, ComReg should not take any
step under the assignment aspect of its radio spectrum management function in respect of
radio spectrum jt previously assigned to any mobite communications operator that might
prejudice its ability to adopt appropriate measures if it later determines such measuras are
necessary.

<Y

Page 19 of 19

Page 33 of 65



Information Notice ComReg 15/56

4. ComReg letter to Vodafone dated 14 October.
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Coimisitin Um
Rialdil Cumarsdide

. Commission for
\ Communications Regulation

BY EMAIL & BY COURIER
14 October 2014

Mr Sean Barton

McCann FitzGerald
Soficitors

Riverside One

Sir John Rogerson’s Quay
Dublin 2

European Commission Decision in Case M.6992: Hutchison 3G UK Holdings Limited / Telefonica
Ireland Limited

Your ref.: SEB\14663078.1

Dear Mr. Barton,

I refer to your letter of 31 July 2014 which contained the document entitted “Spectrum Accumulation
arising from the Hutchilson/O2 Merger in Ireland: Observations on ComReg’s Obligations and Powers” and
subsequent correspondence recelved from your office In relation to this matter.

The Commission for Communications (“ComReg”) has considered this document and the issues raised in

it in refation to the acquisition by Hutchison 3G UK Holdings Ltd {"Hutchison”) of Telefonica Ireland Limited
("02 Ireland”) (“the Transaction®).

ComReg regrets the delay in replying to your submission. This was due to a number of factors. First the
submission required careful consideration. Second ComReg's consideration was interrupted by the

((-) " ) absence of certain personnel during the holiday perlod. More recently ComReg requested Seniar Counsel

to review the draft response and that review was delayed due to the bereavement of a member of
Counsel’s family.

Notwithstanding the aforesaid delay and earlier correspondence from you we were surprised to learn
from a phone call from Edward Traynor yesterday 13 October 2014 at 3 p-m. in the afternoon that
Vodafone had made an ex parte application to the High Court withaut informing ComReg In advance.
However, Mr Traynor was aware that ComReg was delivering a response. Notwithstanding such
application ComReg has decided to send its intended response to Vodafone's submission which it had
prepared. ComReg would request that Vodafone, having considered this response, withdraw the
proceedings which have not yet been formaily served on ComReg, We do acknowledge that papers were
informally delivered by email from Mr Traynor on ComReg at 13.20 p.m. last night, 13 October 2014, but
these have not yet been cansidered.

Commission for Communications Regulation
An Coimisitn um Rialiil Cumarsiide
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Before responding to specific aspects of Vodafone’s submission it Is important to note that Vodafone's
submissions demonstrate a reluctance on its part to accept the decision of the European Commission in
relation to the Transaction. This is notwithstanding that the decislon of the Eurcpean Commission has
not yet been published and therefore rights of appeal have not yet been triggered. It should also be noted
that Vodafone Is not eatitled to mount a collateral challenge to the Commission’s decision.

Furthermore Vodafone's complaints are In any event premature. Each of Hutchison and 02 Irefand

continues to hold its own separate set of spactrum rights of use and operate as separate legal entities,

The merged entity can only now set about using Its assets with purpose given that the uncertainty with

regard to merger approval has only recently been removed. It would therefore be premature far ComReg
@ D toinstitute a review in relation ta impact of the Transaction on Spectrum in Ireland.

ComReg has in any event already clearly stated that it is the European Commisslon which has sole
jurisdiction to take the decisions provided for in the EU Merger Regulation. ComReg does intend however
to menitor the situatlon arising from the merger and will if necessary take appropriate action having
regard to Its legal powers and entitlements. Having consldered your submission ComReg [s satisfied that

it has complied with its legal abligations to date and that Vodafone’s complaints to the contrary are
unfounded.

ComReg does not consider that there exists a prima facie case for ComReg to take any action pursuant to
its spectrum management function in relation to the 800 MHz, 900 MHz and 1800 MHz bands at this
juncture. Therefore, ComReg wlll not be conducting a public review and consultation of the type you
request.

In particular, ComReg makes the following comments in response to your document:

1. Vodafone states, "Although ComReg expressed concerns about the effects of the Transaction,
including concerns about consumer harm and higher prices, it has not token any steps in exerclse of

its radio spectrum management function in connection with the spectrum accumulation by Hutchison
@D that arises on foot of the Transactlon.” (paragraph 8.1}

1.1. ComReg did express concerns about the competition effects of the Transaction. This was In the

context of the Investigation being undertaken by the Commission in accordance with the EU
Merger Regulation'.

1.2, Article 21 (2) of the EU Merger Regulation provides that the European Commission has “sofe
Jurisdiction to take the decisions provided for in this Regulation” and Article 21(3) thereof

prohibits EU Member States from applying natlonal competition law to “any concentration that
has a Community dimensian”. The exclusive jurlsdiction of the European Commission in this area

¥ Council flegulation (EC) No 135/2004 of 20 January 2004 on the cantrol of concentrations between undertaking (the £C Merger Regulation)
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is acknowledged in Article 5{d){e) of the RSPP Decislon® and Regulation 3{7) of the Wireless
Telegraphy {Transfer of Spectrum Rights of Use) Regulations 2014° and was previously
acknowledged by Vodafone in correspondence. Therefore, national competition authorities
{including national regulatory authorities with co-competition powers such as ComReg) have no
role in assessing the competitian effects of the Transaction. ComReg’s role In this regard is limited
to monitoring the behaviour of the merged entity and taking ex post action in relation to any
anti-competitive behaviour of the merged entity in the future.

1.3. Vodafone complains that ComReg “has not taken any steps in exercise of its radio spectrum
management function in connection with the spectrum accumulation by Hutchison that arlses on
Joot of the Transaction”. However “spectrum accumulation” Is not in itself prohibited. The fact
that that spectrum is used cumulatively (by one larger entity) rather than separately by two
smaller entities is not necessarily indicative of inefficient or ineffective use of that spectrum (or,
indeed a distortion of competition). Vodafone has not provided, nor Is ComReg aware of, any
facts that demanstrate that the merged entity has, or is likely In the future to use the spectrum
contralled by it inefficiently or ineffectively, or in any way that would require intervention by
ComReg using its radio spectrum management powers,

2. Vodafone considers that, foliowing the Transaction, spectrum holdings in the 800 MHz, 900 MHz and
1800 MHz bands are no longer based on whatit terms “the assignment aspect of [ComReg’s] spectrum
management functlon” (paragraphs 8.2, 8.3 and 8.6}

2.1. ComReg in Issuing the individual rights of use In the 800 MHz, 300 MHz and 1800 M#z bands
pursuant to the Multi-Band Spectrum Auction (“MBSA”) fulfilled its obligations pursuant to
Regulation 17(1)(b} of the Electronic Communications Networks and Services) (Framework)
Regulations 2011 ("the Framework Regulations”) This is acknowledged by Vodafone In the last
sentence of paragraph 8.2 of its document, The blocks of 1800 MHz and 2.1 GHz spectrum issued
to 02 Irefand and H3GI were also issued In compliance with ComReg’s obligations pursuant to
Regulation 17(1)(b). Therefore all spectrum controlled by H3GI post merger was issued In
accordance with ComReg’s obligations.

2.2. ComReg has not Issued any rights of use in the context of the Transaction. No isstiing of rights of

use has been requested. Therefore Regulation 17(1)({b} (and ComReg's obligation thereunder) is
not relevant in this context.

2 pecision No. 243/2012/EU of the European Parilament and of the Council of 14 March 2012 establishing a multiannual radio spectrum policy
programme.,
¥ This states: “These Regulations shail not opply to ony transfer that forms pert of a merger or acquisition which is required to b2 notified ta the
Competition Authority In accordante with Part 3 of the Competition Acts 2002 to 2012 or to the Europeon Commission In occordance with
Councif Regutaiion {EC) No 13/2004, The Commission must be fnformed of any such merger or acquisition at the same time it is notifled to the
Competition Authority or the European Commissian, os appropriote.”
4 letter of 21 February to Mr. Gerry Faiy and Mr, Jeremy Godfrey of ComReg “We are of course eware that the proposed tronsaction is @

concentration with a community dimenslon and thot its effects from o competition law perspective therefore foll exclusively ta be determined
by the Europenn Commission In accordance with EC Councl! Regulation 139/2004,
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2.3. Vodafone states, “In relation ta promotion of competition, VYodofone is of the view that ComReg
cannot rely on the European Commission’s £ UMR Decision as a basis to defend the compatibifity
of the spectrum orrangement orising on foot of the Transactlon with that objective, First
VYodafone reminds ComReg that the test applied by the European Commission in on EUMR review
Is substantively different to the standard ComRegq Js required to apply under Section 12 of the
2002 Act....... Secondly, Vodafone reminds ComReyg that it cannot, in any event rely on the
European Commission’s appraisal becoguse ComReg itself has highlighted the inadequacy at the
core of the EUMR process,..” (paragraph 8.4)

2.4. Vodafone’s cantention is essentially that Com Reg should re-conduct an analysis which has been
undertaken by the European Commissian. ComReg does not propose to dothis and in this regard

(O refies in particular on Articles 21{2) and (3) of the EU Merger Regulation and Racitals 8 and 18 of

that Regulation {see above),

2.5. In the event that Vodafone wishes to take Issue with the European Commission’s decisian to
approve the Transaction, it should pursue this matter directly with the Evropean Commission,

3. Vodafone states, “In reiotion to ComReg's obligation to ensure the efficlent monagement and use of
the radio spectrum, it js undisputed that the Transaction results in a radical departure from the radio
spectrum assignment orrangements pravided for and foreseen b y ComReg in the instruments that set
up the Multi-Band Spectrum Auction {namely, ComReg 12/25 and ComReg 12/52). The spectrum caops
adepted ta ensure q competitive market and efficient radio Spectrum use have in practice been cost
aslde as a result of a private low agreement between Telefdnica and Hutchison to which ComReg was
not a party.” (paragraph 8.5}

3.1. Vodafone’s attention is drawn to paragraph A6.84 of ComReg Document 11/60A which states:
“It should be noted the ComReg’s proposed spectrum restriction Is only for the duration of the
proposed guction end operators would, subject to the licenses granted on award ond their

(( ( ) conditions, be free to trade, lease and combine rights of use of spectrum after the auction to the

extent that such rights of use of spectrum are designated as belng tradable or leasable and in line
with competition law and the legal framework for electronic communications in lreland
(emphasis added),

3.2, Vodafone references the fact that the agreement between Hutchlson and 02 Jreland’s parent
company, Telefonics, Is a private law agreement, The spectrum management regime envisages
transfer of spectrum rights (see for example the quote from A6.84 of 11/60A as set out In the

preceding paragraph) and in general terms the transfer of rights of use pursuant to private Jaw
agreements Is permitted.

4. Vodafone states that; “Hutchison, as a resufe of the Transaction, controls close to holif of the total
radio spectrum used for mobile communications in Ireland and controls substantially more of that
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spectrum than any other operator, in particular Hutchison controls 50% more spectrum in the key
900MHz bank” (paragraph 8,5)

4.1. Firstly, asymmetries in spectrum holdings frequently occur and they are not, of themselves,
evidence of inefficient spectrum usage. For example, prior to the merger transaction, Vodafone
itself held the largest overall amount of spectrum as compared to the other MNOs and this was
not of itself considered to be evidence of Inefficient use of spectrum. Prior to the Transaction,

Vodafone had 2 blocks of 800 MHz spectrum whereas H3GI ¢controlled none, again this was not
considered to be problematic.

4.2, Secondly, ComReg notes that Vodafona has not provided, nor is ComReg aware of, evidence that

suggests that the current level of asymmetry resulting from the Transaction is such that either
H3Gl or 02 Ireland has an undue surplus of spectrum.

4.3. Thirdly, Vodafone’s arguments do not take Into account Hutchlson’s commitments to divest five
blocks of spectrum across the 900 MHz, 1800 MHz and 2100 MHz bands, avaitable from 1 January
2016 for a perled of 20 years, to either of tha MVNOQs.

4.4, Even if ComReg considered that there were grounds to equalise spectrum holdings in the 300
MHz band (which Vodafone references in particular) this would not be possible as there are 7
blocks of spectrum and 3 mobile network operators (if H3GI and 02 Ireland are viewed as one}.

- Vodafone submits that “ComReg cannot, by acquiescence, abdicate its spectrum management

function.” {paragraphs 8.7)

5.1. It is not correct to say that ComReg is, by acquiescence or otherwise, abdicating its spectrum
management function. ComReg fully engaged with the European Commission in relation to the
market [nvestigations and has cansistently monitored the Transaction, from the point of view of
its spectrum management function, and indeed continues to do so. ComReg does not consider,

based on the facts within its knowledge, that there is any current need for intervention utilising
its spectrum management powers.

. Vodafone states that “Given the relative market positions of the operators (in terms, for example, of

numbers and types of subscribers, capacity ond the extent of network deployment, there must be, ot
the very least, a serious possibliity that the Transaction will not ensure efficient management ond use
of the radio spectrum by reference to the most simple efficiency standard, namely whether, given the
fimited nature of the resource, one operator has a surplus by reference to Its reasonable requirements
and the reasonable requirements af its rivols. Given the very significant disparity in spectrum holdings
by reference to reasonable requirements the significant departure from the spectrum cops judged
necessary by ComReg to ensure efficiency. Vodofone again submits that, on this basis alone, there is
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sufficlent basis for ComReg to be obliged to open a review and to consider the necessity of appropriate
measures” (paragraph 8.5).

6.1. ComReg conslders that there is a fundamental inconsistency between Vadafone’s submission, to
the.European Commission in the context of the merger Investigation, that it will be competitively
disadvantaged due to the increased spectrum rights held by the merged entity (with the Implicit
assumption that the merged firm would make use of the additional spectrum), on the ane hand,

and the suggestion that the merged entity may not make efficient use of its spectrum rights, on
the other.

6.2. Even if Vodafone's stated metrics (Le. the relative market positions of the operators in of

. numbers and types of subscribers, capacity and the extent of network deployment) were an
Q) appropriate Indicator for spectrum efficiency, ComReg cbserves that the numbers and types of
customers of each of the merging parties have not changed. That is, assuming that the pre-
merger spectrum assignments were efficlent (and there is no reason to believe that they are not
and nor has Vodafone made any clalms in this regard), they remain efficlent as the Transactlon
does not change the numbers and types of custorners relative ta the spectrum holdings. indeed,
if one were to accept Vodafane's competition concerns arising from the spectrum asymmetry,
then it follows that the merged entity would have a greater number of customers going forward
{compared to pre-merger nurnbers) due to customers moving from Vadafone and Meateor to the

6.3. competitively-advantaged merged entity) and this would, according to Vodafone's metric, justify
the merged entity having a greater quantum of spectrum relative to its competitors.

6.4. In addition, Vodafone's submissions do not take into account Hutchison's commitment to make

available up to 30% of the merged company's network capacity to two MVNOs in Ireland at fixed
payments.,

(O 7. Finally, ComReg reminds Vodafone that it Is not statutorily required, nor is it usual practice, for

ComReg to publicly seek general views in circumstances where it is not proposing any intended
regulatory measure (as is currently the case).
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CamReg will continue to monitor spectrum usage in Ireland including usage of spectrum licensed to the
parties to the Transaction. ComReg considers this to be a reasonable and proportionate approach,

Yours sincerely

4 Caroline Dee'Brown —

General Counsel
Commission for Communications Regulation

@’

(( c.C. Mr Damian Collins
McCann FitzGerald
Solicitors
Riverside One
Sir John Rogerson's Quay
Dublin 2

(@
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Other relevant material

5. ComReg document titled “ComReg’s Analysis of the Observations
Document”, dated 26 September 2014.
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Staff analysis of Vodafone’s note, dated 31 July 2014, entitled “Spectrum Accumulation arising from
the Hutchison/O2 Merger in Ireland: Observations on ComReg's Obligations and Powers”

Background

1. On 31 July 2014, Vodafone Ireland Ltd {“Vodafone”) submitted to the Commission for
Communications Regulation (“ComReg”) a document concerning the acquisition by Hutchison 3G UK
Holdings ttd (“Hutchinson”} of Telefonica Ireland Limited (“O2 Ireland”). That acquisition is
described in the document and herein as “the Transaction”. Vodafone’s document is in response to

ComReg’s letter of 11 July 2014 in which it was suggested that Vodafoneisubmit a document which

set out “comprehensively the precise nature of its [earlier expressed] conge

busis and a detuailed description of the facts upon which Vodag

2. The following statement appears to encapsulate what Vodafone is contending, “There are sufficient

- grounds for ComReg, under its radio spectrum management function,

to-be obliged to open a review

of effects of the Transaction and to considef=whether it is necessary to take appropriate measures”

(paragraph 1.5). Vodafone indicates at paragiaph:6: 3 of the document that it considers that such a

Overview of the Transaction

3. The Transaction was first agreed in principle by Hutchison and 02 Ireland, the parties thereto, on 22

June 2013 ¢

it was notified to the European Commission on 1 October 2013 in accordance with

the EU Merger Regulation {“EU Merger Regulation”)%.

4, The Transactig roved by the European Commission on 28 May 2014, following a Phase [l

investigation an ject to certain commitments being entered into by merging parties (as

summarised in paragraphs 2.4 & 2.5 of Vodafone’s document).

5. The Transaction was completed on 15 July 2014, though Hutchison and O2 Ireland continue to

operate as separate legal entities for the time being, meaning that each company continues to hold

! “Afthough not explicitly mentioned in the legislation, Vodafone would expect ComReg, prior to determining whether It is necessary to take
‘appropriate measures’ to seek to conduct a review and consultation an the compliance of the overall spectrum arrangements following the
Transaction with its statutory function and associated objectives”

2 Cound Regulation {EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings

1
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its own separate set of spectrum rights of use (as assigned under various licences granted by

ComReg pursuant to the Wireless Telegraphy Act, 1926).

6. Vodafone, in sections 2 and 3 of its document, describes the European Commission’s review of the
Transaction and quotes from ComReg's published comments in respect of the European
Commission’s final decision, giving conditional approval to the transaction. In section 3 of its

document, Vodafone quotes at length from ComReg’s Information Notice published on 28 May 2014

{Doc 14753}, in which ComReg expressed its concerns that the behavioural commitments imposed

by the European Commission appeared “inadequate and ineffective to address serioi

concerns and consumer harm” and were “insufficient to address

.structural competition deficit

identified as likely to result from the [concentration]”. Vodafone's description of these events and of

the contents of ComReg’s Information Notice, which"

matter of publig. record, is accurate.

ComReg notes in particular that the European Céiimissionspecified “that the MNO commitment

ers, notably those in relation to

effective use of spectrum”.

7. The key facts are as follows:

granted to undertakings under various sets of regulations, made by ComReg pursuant to

the Wireless Telegraphy Act 1926.

ize and scope of the Transaction was such that it was required to be notified to,
and approved by, the European Commission before it could be put into effect, in

accordance with the EU Merger Regulation.

iv.  The European Commission conducted an ex ante review of the Transaction as notified to

it, which review went to a full Phase }i investigation.
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v. The European Commission’s final decision, following its Phase Ii investigation, was to
approve the Transaction subject to certain commitments. Those commitments directly

relate to the relevant spectrum holdings.

vi.  During the European Commission’s ex ante review of the notified Transaction, ComReg
engaged with the European Commission at length and set out, in detail, its concerns as
to the likely effects of the Transaction upon competition. ComReg’s various views and
concerns were expressed both in writing and verbally at various meetings with the

European Commission.

vii. Upon the European Commission announcing its decision to approve the

Transaction, subject to certain commitments, ComReg published an information Notice

accepted commitments to address th

to result from the Transaction.

Throughout the entire

albeit that a number of Vodafone’s conclusions and assertions on the basis of these facts, are

not accurate.
8.2. It contains much repetition.
; 8.3. It contains insufficient factual basis for Vodafone’s contention that ComReg must take action.

8.4, It makes no suggestions as to what ComReg could actually do to resolve Vodafone’s concerns

{which themselves are not clearly outlined).
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8.5. Vodafone responds at length to “propositions” which have not been made.

9, Itisin the context of the above constraints that ComReg has attempted to identify and assess the

main issues raised by Vodafone.
Main issues raised by Vodafone

10. Vodafone states, “Although ComRey expressed concerns about the effects of the Transaction,

including concerns about consumer harm and higher prices, it has not taken any steps in exercise of

its radio spectrum management function in connection with the spectru mulation by

Hutchison that arises on foot of the Transaction.” {paragraph 8.1)

Assessment

10.1. ComReg did express concerns about.the competition effects 5t the Transaction. This was

in the context of the investigation being:indertaken by the Commission in accordance with the

EU Merger Regulation.

10.2. Article 21 {2) of the Ell:Merger Regulation provides that the European Commission has

“sole jurisdiction to take the decisions provided for in this Regulation” and Article 21(3) thereof

prohibits EU Merber States from applying national competition law to “any concentration that

vty dimension”. The exclusive jurisdiction of the European Commission in this

area is acknowl

icle 5{d)(e) of the RSPP Decision® and Regulation 3(7) of the
Wireless Telegraphy-(Transfer of Spectrum Rights of Use} Regulations 2014* and was

reviously acknowledged by Vodafone in correspondence’.

Thetefore national competition authorities (including national regulatory authorities

with’éacempetition powers such as ComReg) have no role in assessing the competition effects

* Decision No. 243/2012/EU of the European Parliament and of the Council of 14 March 2012 establishing 8 multiannual radio spectrum policy
programme.

4 This states: “These Reguiations shall not apply to any transfer that forms part of o merger or acquisition which is required to be notified to the
Competition Authority in accordance with Part 3 of the Competition Acts 2002 to 2012 or to the Eurapean Commission in eccordonce
with Council Regulation [EC) No 13/2004. The Commission must be informed of any such merger or acquisition at the same time it is
notified to the Competition Authority or the European Comimission, as appropriate.”

5 \etter of 21 February to Mr. Gerry Fahy and Mr, Jeremy Godfrey of ComReg “We are of course aware that the proposed transaction is a

concentration with @ community dimension and that its effects from a competition law perspective therefore fall exclusively to be determined
by the European Commission in nccordance with EC Council Regulation 135/2004”.

4
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of the Transaction. ComReg’s role in this regard is limited to monitoring the behaviour of the

merged entity and taking ex post action in relation to any anti-competitive behaviour of the
merged entity in the future.

10.4. Vodafone complains that ComReg “has not taken any steps in exercise of its radio

spectrum management function in connection with the spectrum accumulation by Hutchison

that arises on foot of the Transaction”. However “spectrum accumulation?ss not in itself

11.1.

ation 17{1){b) of the European Communities (Electronic Communications
Networks and Services) (Framework) Regulations 2011 (“the Framework Regulations”)’ obliges

ComReg to ensure “that spectrum allocations used for electronic communications services and

® The Framewark Regulations implement Directive 2002/21/EC of the European Parliament and of the Council of 7 March 2002 on a comnmon
regulatory framework for electronic communications and services (Framework Directive) {“the Framework Directive”) which was amended by
Directive 2009/140/EC of the European Parliament and of the Council of 25 November 2009 amending Directives 2002/21/EC on a common
regulatory framework for electronic communications networks and services, 2002/19/EC on access to, and interconnection of, electronic
communications networks and associated facilities, and 2002/20/EC on the authorisation of electronic communications networks and
services (“the Amending Directive”). Regulation 17 of the Framework Regulations implements Article 9 of the Framework Directive.

5

Page 47 of 65




Informatiol

12.

n Notice

issuing of general authorisations or individual rights of use for such radio frequencies are based

on objective, transparent, non-discriminatory and proportionate criteria”.

11.2. Regulation 17{1}{b} refers to “issuing of general authorisations or individual rights of use
for such radio frequencies”, rather than “assignment of radio frequencies”. This change in
terminology can be traced to in Article 9 of the Amending Directive. The obligation pursuant to

Regulation 17{1){b) appears to be what VVodafone is referring to when it references “ComReg's

spectrum management function”.

11.3.

the document of 31 July 2014). The blocks of 1800 MHz and 2.1 GHZspectrum issued to 02

ireland and H3GI were also issued in compliance with ComReg's obligations pursuant to

Regulation 17({1)(b). Therefore ali spectrum controlied by H3Gl post merger was issued in

Vodafone states, “/n refation to promotion of competition, Vodafone is of the view that ComReg
cannot rely on the European Commission’s EUMR Decision as a basis to defend the compatibility of
the spectrum arrangement arising on foot of the Transaction with that objective. First Vodafone
reminds ComReg that the test applied by the European Commission in an EUMR review is
substantively di)%}‘é}ent to the -std'ndar‘»d‘CoAmReg is required to apply under Section 12 of the 2002

Act....... Secondly, Vodafone reminds ComReg that it cannot, in any event rely on the European
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Commission’s appraisal because ComReg itself has highlighted the inadequacy at the core of the

FUMR process...” (paragraph 8.4)

Assessment

12.1. Vodafone's contention is essentially that ComReg should re-conduct an analysis which

has been undertaken by the Eurcpean Commission. ComReg does not prépose to do this and in

this regard relies in particular on Articles 21{2) and (3) of the EU Merger Regii

8 and 18 of that Regulation (see above).

12.2.

Commission.

13. Vodafone states, “In relation to ComReg’s obligation.to ensyre the efficient management and use of

the radio spectrum, it is undisputed that the Transactioizesults in a radical departure from the radio

spectrum assignment arrangementsiprovided for and foreseen by ComReg in the instruments that

set up the Multi-Band Spectrum Auctions{namely, ComReg 12/25 and ComReg 12/52). The spectrum

caps adopted to ensure

competitive market and efficient radio spectrum use have in practice been

cast aside as a res Wite law agreement between Telefonica and Hutchison to which

As essment

fone's submission at paragraph 8.5 is premised on an assertion that the spectrum
caps in the MBSA were “adopted to ensure a competitive market and efficient radio spectrum”.
This is incorrect. ComReg has stated that the “main purpose of spectrum caps is to ensure that
extreme outcomes which could harm competition do not emerge from the propaosed auction,
While also ensuring that the distribution of spectrum shail be determfned by ébmpeﬁ'ﬁon .
amongst the bidders and not by the cap set on the arount of spectrum that each bidder may ...

obtain.” {paragraph 4.36 of Response to Consultation and Draft Decision “Mufti-Band Spectrum
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Release, Release of the 800 MHz, 900 MHz and 1800 MHz radjo spectrum bands” Document No.
11/60A, dated 24 August 2011}. Furthermore paragraph A6.84 of 11/60A states “It should be
noted the ComReg’s propased spectrum restriction is only for the duration of the proposed
quction and operators would, subject to the licenses granted on award and their conditions, be
free to trade, lease and combine rights of use of spectrum after the auction to the extent that
such rights of use of spectrum are designated as being tradable or leasable and in line with

competition law and the legal framework for electronic communications i

added).

land.” (emphasis

13.2. ComReg observes that the measures putin place by (fo

ensure efficient spectrum use were:

e Obligation on winning bidders to pay upir 1 access fees and ongoing spectrum

usage fees;
e Coverage and roli-out obligations; and

e Anobligation to comply wit

les to prevent specttum hoarding as may be laid down

by ComReg under the Framéwork Reg

13.3. Vodafone refeggnces the fact tha greement between Hutchison and O2 Ireland’s

parent company, Telefon a private law agreement, There is no difficulty in principle with

this fact and it is not clear why:Vodafone repeatedly takes issue with this. Transfer of spectrum

use 5’ hts:h

ay of a private law agreement is not of itself indicative of failure to use spectrum

ively. It is also not indicative of inefficient management. The spectrum
e envisages transfer of spectrum rights (see for example the quote from

set out in the preceding paragraph) and, in general terms, the transfer of

rights of use pursuant to private law agreements is permitted.

14, Vodafone asserts that; “Hutchison, as a resuit of the Transaction, caitrols close to half of the total
radio spectrum used for mobile communications in Ireland and controls substantiaily more of that
spectrum than any other operator. In particular Hutchison controfs 50% more spectrum in the key

900MHz bunk” (paragraph 8.5)

7 Regulation 6(5) of the Wireless Telegraphy (Liberalised Use and Preparatory Licences in the 800 MHz, 500 MHz and 1800 MHz bands)
Regulations, 2012 {SI No 251/2012}

Page 50 of 65

ComReg 15/56




i) ASST RN

Information Notice T

Assessment

14.1. A graphic showing the pre and post merger spectrum holdings is included at Annex 1.

From this graphic the following is apparent:

14.1.1. The 800 MHz band is divided for licensing purposes into & blocks of spectrum, which is
licensed to O2 ireland {2 blocks), Vodafone (2 blocks) and Meteor (2 blocks) across both

time slices. Following the Transaction, Vodafone has the same er of blocks of 800

MHz spectrum as is controlled by H3Gl in both time slices. Therefore, in“felation to the 800

MHz band there is no disparity in spectrum holdings

14.1.2. The 900 MHz band is divided for licensing purposes int&:Z blocks of spectrum, which is

licensed to Hutchison 3G lIreland Limited ("H3GI"}y (1 blbcﬁ), 02 Ireland (2 blocks),

Vodafone (2 blocks) and Metedrz (2 blocks) across both time slices. Fellowing the

Transaction H3G! contrals 3 blocks i. ock of 900 MHz spectrum more than Vodafone.

the 1800 MHz band will be licensed to H3G! {4 blocks), O2 Ireland (3 blocks) Vodafone (5

blocks) and Meteor (3 blocks). Following the Transaction, in TS1 H3GI will control one less
liberalised block than Vodafone and 3 more of the GSM blocks and in TS2 the difference in
the number of spectrum blocks controlled by Vodafone and H3G! is the same as that

. between Vodafone and Meteori.e. 2 blocks.
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14.1.4. The 2.1 GHz band is divided for licensing purposes into 12 paired blocks and 4 unpaired
blocks. Following the Transaction, H3Gl controls 6 paired blocks and 1 unpaired bloclé.
Vodafone holds 3 paired blocks. it is noted that Vodafone was licensed to use an unpaired
block, but it chose to return this block to ComReg. Meteor holds 3 paired blocks. ft is noted
that both Vodafone and Meteor were licensed to use unpaired blocks, but each chose to

return this block to ComReg.

14.2. Included in the above are the spectrum rights, which form the “divi ment spectrum”

14.3.

other MNOs and this was not ofi]

AT

Prior to the Trans:

such that either H3Gl or 02 Ireland has a surplus of spectrum.

8 The unpaired block is inconsequential as all MNO's were given access to one unpaired block. H3Gl, Meteor and Vodafone have refinquished
the unpaired block assigned to them as they were unable to use It and did not want to centinue paying the annual usage fees. Telef6nica is
not using the unpaired block and has recently been considering relinquishing the block.

10
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14.5. Thirdly, Vodafone’s arguments do not take into account Hutchison’s commitments to
divest five blocks of spectrum in the 900 MHz, 1800 MHz and 2100 MHz bands, available from 1
January 2016 for a period of 10 years, to either of the MVNOs.

14.6. The disparity in spectrum holdings which Vodafone references is not of concern to
ComReg at this point. Even if ComReg considered that there were grounds to equalize spectrum
holdings in the 900 MHz band (which Vodafone references in particular) this would not be

possible (see analysis at paragraph 15.8 below).

15. Vodafone states that “Given the relative market positions of the rators {in terms, for example,

of numbers and types of subscribers, capacity and the extent of networ foyment, there must be,

at the very least, a serious possibility that the Transaction

ill not ensure efficient management and

use of the radio spectrum by reference to the m implétefficiency standard, namely whether,

Assessment

siders that there is a fundamental inconsistency between Vodafone's
uropean Commission in the context of the merger investigation, that it will
isadvantaged due to the increased spectrum rights held by the merged entity
{with the implicit assumption that the merged firm would make use of the additional
spectrum), on the one hand, and the suggestion that the merged entity may not make efficient
use of its spectrum rights, on the other (as is contained in the above statement that “ there
must be, at the very least, a serous possibility that the Transaction will not ensure efficient

management and use of the radio spectrum.”)

11
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15.2. ComReg does not consider that there is a “significant disparity” in spectrum holdings {(as

analysed above}.

15.3. Vodafone gives no detail as to what it means by “reasonoble requirements”. This
statement is therefore difficult to properly analyse. On a very basic level, if “reasonable
requirements” is based on customer numbers/capacity and deployment of network, issuing
spectrum on this basis would likely be problematic. For instance, whilst it may initially appear

plausible for a large incumbent to claim it requires a certain amo

of spectrum rights for its

existing “reasonable requirements”, it would also appear equall ausible for a smaller

assighments between operators was determined on such bdses. For example, assigning

spectrum rights based on existing cu r numbers or “reasonable requirements”. NRAs

release/assignment mechanisms (i.e auctions) to

below) and nor has Vodafone made any claims in this regard, then Transaction does not change

the numbers and types of customers relative to the spectrum holdings. Indeed, if one were to
. accept Vodafone's competition concerns arising from the spectrum asymmetry, then it follows. . . ..
that the merged entity would have a greater number of customers going forward {compared to

pre-merger numbers} due to customers moving from Vodafone and Meteor to the

12
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competitively-advantaged merged entity) and this would, according to Vodafone's metric,

justify the merged entity having a greater quantum of spectrum relative to its competitors.

15.5. In addition, Vodafone's submissions do not take into account Hutchison's commitment
to make available up to 30% of the merged company's network capacity to two MVNOs in

Ireland at fixed payments.

15.6. As outlined at paragraph 13.1, the spectrum caps in the MBSA:auction were not

imposed for the purpose of ensuring spectrum efficiency.

15.7. ComReg does not agree that “sufficient basis” has been demonstrated by Vodafone and

refers to its analysis above.

15.8. It is noted that Vodafone does not de -{means by, or give any examples of

idered:=how, if it considered there was a

what it terms “appropriate measures” . ComReg ¢

basis (which it does not} it would eory, remedy the

lisparity Vodafone complains of in the

900 MHz band in relation to Which Vodafone takes particular issue (i.e. that H3Gi controls one

}. The following summarises the position in this

two MNOs irtthis band. This is a mathematical fact. An approach whereby spectrum
was divided equally between MNOs would not be appropriate. The inappropriateness

of this approach is illustrated by the following consideration of how, in theory,

quality of spectrum holdings could be achieved:
1) Assign one of the blocks of 800MHz currently controlled by H3Gl to Vodafone.
This would, however, then give rise.to a situation where H3Gl would control 2

blocks of 900 MHz spectrum and Vodafone 3 blocks of 900 MHz spectrum i.e.

simply reverse the inequality in Vodafone's favour. This approach would mean

13

Page 55 of 65

e Comlie—g 15/56




R RERS

that H3Gl could make similar arguments relating to disparity in spectrum

holdings;

2) Withdraw one block of 900 MHz spectrum from H3GI and allow this block to
remain unused for the duration of the current licenses. Allowing spectrum, for
which there is a demand and which could be used, to lie fallow would be contrary

to ComReg's statutory objective to ensure the efficient and effective use of radio

spectrum.

3)

i) From a technical perspective, 5 MHz blocks are thesnost appropriate. ComReg
first proposed a 5 MHz spectrum block size in a 2008 consultation on

liberalization of the use of 900 MHz, and 1800 MHz bands® and the reasoning

_set out in detail in pages 28 and 29 of this

ridis relied on again here. Vodafone, in response to
i\ this proposal and indeed indicated that “g

ize of 2 x5SMHz would be appropriate as this is the

minimuntblock size feasible for the deployment of UMTS services” (emphasis

added). Folldvfiﬁng this consultation ComReg proceeded to decide to utilise a

5 MHz spectrum block size in the 900 MHz and 1800 MHz band. This use of 5
Hz spectrum block sizes decision is also supported by both (1) the

bsequent EC 800 MHz Decision'® (2010/267/EU}, which mandated block

" sizes within the 800 MHz band in multiples of 5 MHz, and (2) the limits set for

out of band emission and protection of other services (e.g. television) in

® Consultation Paper “Liberalising the Use of the 500 MHz and 1800 MHz Spectrum Bands, Liberafisation of the

GSM Spectrum Bands & Options for the Release of Spectrum in these Bands” Document No. 08/57, dated
17 July 08

19 commission Decision of 6 May 2010 on harmonised technical conditions of use in the 730-862 MHz frequency

band for terrestrial systems capable of providing electronic communications services in the European Union
{2010/267/EV). See Article 2(1) thereof.

14

Page 56 of 65

ComReg 15/56 ETRERr Ry




adjacent bands, which have been calculated and agreed across Europe using

5 MHz blocks.

i} Reflecting the technical limitations of blocks of less than 5 MHz, practically
blocks of less than 5 MHz cannot be facilitated under the current statutory
instrument governing this regime'!. S.I. 251 of 2012 defines a “Spectrum

Block” as “5 MHz paired block of spectrum in any of the 800 MHz, 900 MHz or

1800 MHz bands, respectively”. Annual spectrum usage fees are related to

understanding with the UK in relation to how spectrum isfised in border

areas are based on paired 5 MHz blocks.

15.9. Therefore, even if ComReg considered that Vodafone was correct in its contention that
it should remedy the disparity Vodafone complains of.in the 900 MHz band and in refation to

which Vodafone takes partigular issue {i.e. that

GT has one paired block of spectrum more

4ld be possible. This fact illustrates that the review suggested by

than Vodafone), no remedy

Vodafone would be pointless.

16. “Vodafone subm ComReg cannot, by acquiescence, abdicate its spectrum management

164. It is not correct to say that ComReg is, by acquiescence or otherwise, abdicating its

tspectrum management function. ComReg fully engaged with the European Cormmission in

point of view of its spectrum management function, and indeed continues to do so. ComReg

does not consider, based on the facts within its knowledge, that there is any current need for

intervention utilising its spectrum management powers. A summary of ComReg's current

1 wireless Telegraphy {Liberalised Use and Preparatory Licences in the 800 MHz, 900 MHz and 1800 MHz bands)
Regulations, 2012,

15
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assessment of the Transaction from a spectrum management perspective is attached at Annex

1. See also ComReg’s letter to Vodafone of 4 March 2014.

17. “Accordingly, Vodafone requests that ComReg, in exercise of its statutory radio spectrum
management function, should, without further delay, initiate a review of the consequences of the
Transaction, insofar as they offect the assignment of spectrum in the 800 MHz, 900 MHz and 1800
MHz bands in the State” {paragraph 8.8)

17.1. Vodafone requests that ComReg “initiote a review” (par
this proposed review in paragraph 6.3 as follows “conduct o review tind consuitation on the
compliance of the overall spectrum arrangements f ‘__,owing the Transaction with its statutory

function and associated objectives”.

17.2. As outlined above, ComReg has, and continues-to, monitor the Transaction from the

point of view of its spectrum management function. ComReg does not consider, based on the

facts within its knowledge, that there is anycurrent need for intervention utilising its spectrum

17.3.

initiate a review in relation to the impact of the Transaction on spectrum in Ireland.

17.4. ComReg is not statutorily required, nor is it usual practice for ComReg, to publicly seek

general views in circumstances where it is not proposing any intended regulatory measure* (as

12 Regulation 12(2) of the Framework Regulations provides “Except in cases falling within Regulation 13(8), where
the Regulator intends to take a measure in accordance with the Specific Regulations or intends to provide
for restrictions in accordance with Regulation 17{3) and (5), which have a significant impact on a relevant
market, the Regulator shall observe the procedures referred to in paragraphs (3} and {4)”

16
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is currently the case).in the absence of a basic case suggesting that there are concerns relating
to spectrum management (with a cogent legal and factual basis), it does not appear that there
would be any point in seeking views in refation to the issues raised. It would not be a good use

of ComReg’s resources to conduct a public consultation of the type envisaged by Vodafone.

Conclusion

17.5. For the reasons outlined above, ComReg does not agree wit afone’s contention

that “There are sufficient grounds for ComReg, under its radio spectrurn ement function,

to be abliged to open a review of effects of the Transactign-and to consid

necessary to take appropriate measures”.

17.6. ComReg will continue to monitor spectrum usage in Irefand including usage of spectrum

licensed to the parties to the Transactiéf; This would appear to be a reasonable and

proportionate approach at this juncture.

26 September 2014
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Annex 1: Summary of ComReg’s assessment of the Transaction from a spectrum
management perspective

1. Introduction

1.1. In the context of the recent acquisition of Telefénica Ireland Limited (“O2 treland”} by
Hutchison 3G UK Holdings Limited (“Hutchison”} (“the Transaction”), ComReg has assessed
whether there is a need for ComReg to exercise ifs spectrum management powets.

2. Overview of the effect of the Transaction on spectrum.

2.1. The Transaction will bring together Telefénica Ireland and Hutchison’s Irish subsidiary
Hutchison 3G Ireland Limited operating under the brand name “3” {"H3GI”). The transaction
means that the second and the fourth largest mobile network operators in Ireland will form

one larger company facing two competitors, Vodafone Ireland Limited (“Vodafone”) and Eircom
Limited {“Eircom”).

2.2. The following table details the pre-merger and post-merger control of spectrum holdings of in
Ireland:

18
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2.3.

2.4,

The commitments, subject to which the Transaction was approved by the European
Commission, involve H3Gl commiitting to the following:

¢ offering to Eircom that the existing Network Share Agreement (between Meteor and 02
Ireland) is amended to reflect substantially the same terms set out in the MOU which has
been commercially negotiated between Hutchison and Eircom;

e providing wholesale access under Capacity Agreements in return for fixed annual fees to
an Upfront MVNO and to a Second MVNO; and )

e offering to the Upfront MVNO and the Second MVNO (but not both} certain spectrum
rights of use to {(“Divestment Spectrum”) enable one or the other to become a MNO. This
offer can be taken up for a period of 10 years from 1 January 2016.

The Divestment Spectrum, which is included in the table above, comprises:
e 2 x5 MHz of 900 MHz spectrum in TS 2;
e 2 x10 MHz of 1800 MHz spectrum in TS 2; and

e 2 x 10 MHz of 2100 MHz spectrum for the remainder of the licence period until 24 July
2022,

3. Overview of ComReg's spectrum management powers

3.1.

3.2

3.3

3.4.

Section 10(1) {b) of the Communications Regulation Act 2002 (“the 2002 Act”) provides that
one of the functions of ComReg is:

“to manage the radio frequency spectrum and the national numbering resource in accordance
with a direction under section 13.”

Section 12(1)(b} of the 2002 Act provides that an objective of ComReg in exercising its functions
is “to ensure the efficient management and use of the radio frequency spectrum and numbers

from the national numbering scheme in the State in accordance with a direction under section
13.”

Regulation 9 of the Furopean Communities {Electronic Communications Networks and
Services)(Authorisation) Regulations 2011 (“the Authorisation Regulations”) is titled “Rights of
use for radio frequencies” and sets out inter alia how rights of use for radio frequencies for the
provision of electronic communications networks or services shall be facilitated (under a
general authorisation) and the circumstances in which ComReg may grant individual rights of
use for radio frequencies.

Of specific relevance in this instance is that Regulation 9(11) of the Authorisation Regulations
provides:

“ The Regulator shall ensure that radio frequencies are efficiently and effectively used
having regard to section 12(2){a) of the Act of 2002 and Regulations 16(1) and 17(1) of
the Framework Regulations. The Regulator shall ensure that competition is not distorted
by any transfer or accumulation of rights of use for radio frequencies. For this purpose
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the Regulator may take appropriate measures such as mandating the sale or the lease of
rights of use for radio frequencies.”

3.5, Section 12(2){a) of the 2002 Act and Regulations 16(1) and 17(1} of the Framework Regulations
in so far as appears relevant for current purposes can be summarised as placing obligations on
ComReg relating to the promotion and protection of competition, encouraging efficient use and
ensuring the effective management of radio frequencies and ensuring that spectrum
allocations are based on objective, transparent, non-discriminatory and proportionate criteria.

3.6. Regulation 17 of the Framework Regulations is titled “Management of radio frequencies for
electronic communications services” and in so far as is relevant provides:

“(1) The Regulator shall, subject to any directions issued by the Minister under section 13 of the
Act of 2002 and having regard to its objectives under section 12 of the Act of 2002, Regulation
16 and Article 8q of the Frarmework Directive, ensure—

{a) the effective management of rodio frequencies for electronic communications
services,

(b} that spectrum allocations used for electronic communications services and issuing of
general guthorisations or individual rights of use for such radio frequencies are based on
ohjective, transparent, non-discriminatory and proportionate criteria, and

(c) that harmonisation of the use of radio frequency spectrum across the European
Union is promoted, consistent with the need to ensure its effective and efficient use and
in pursuit of benefits for the consumer such as economies of scale and interoperability of
services, having regard to all decisions and meosures adopted by the European
Comrmission in accordance with the Radio Spectrum Decision.

(2) Unless otherwise provided in paragraph (3}, the Regulator shall ensure that all types of
technology used for electronic communications services may be used in the radio frequency
bands that are declared available for electronic communications services In the Radio Frequency
Plan published under section 35 of the Act of 2002 in accordance with European Union
faw..............

(10) The Regulator may, having regard to its objectives under section 12 of the Act of 2002 and
Regulation 16 and its functions under the Specific Regulations, lay down rules in order to prevent
spectrum hoarding, in particular by setting out strict deadlines for the effective exploitation of
the rights of use by the halder of rights and by withdrawing the rights of use in cases of non-
compliance with the deadlines. Any rules loid down under this paragraph shall be applied in a
proportionate, non-discriminatory and transparent manner....”

4. Does the Transaction give rise to a situation where ComReg should utilise its powers pursuant to
Regulation 9(11)?

4.1, Pursuant to Regulation 9{11) of the Authorisation Regulations, ComReg is obliged ta ensure
that “radio frequencies are efficiently and effectively used having regard to section 12(2){a} of
the Act of 2002 and Regulations 16(1) and 17(1) of the Framewark Regulations”
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4.2. ComReg has considered whether facts exist which could illustrate failure to use spectrum
controlled by H3G} “efficiently and effectively”. ComReg notes:

1. The number of subscribers utilising the spectrum controlled by H3GI has not

changed.

2. ComReg is not aware of any spectrum controfled by H3Gl that is not being used.

3. Both H3GI and 02 ireland are compliant with their roll-out and coverage
obligations in relation to spectrum licences.

4. All relevant spectrum usage fees are paid to date

4.3. On the basis of the current facts known to it ComReg does not consider that the Transaction
has resulted or will result in inefficient or ineffective use of spectrum

4.4. Pursuant to Regdlation 9({11) of the Authorisation Regulations, ComReg is obliged to ensure

that competition is not distorted by any transfer ar accumultation of rights of use for radio
frequencies.”

4.5. The Commission has assessed the Transaction under the EU Merger Regulation. This means
that the Transaction is solely within the jurisdiction of the Commission and therefore that
national competition authorities {such as ComReg) have no role in assessing the competition
effects of the merger. It would not be appropriate for ComReg to assess the Transaction from a
competition point of view. ComReg relies in particular on Articles 21(2) and (3) of the EU
Merger Regulation and Recitals 8 and 18 of this Regulation.

4.6. ComReg will however continue to monitor the behaviour of the merged entity and consider

taking ex-post action in relation to any anti-competitive behaviour of the merged entity in the
future.

4.7. Conclusion: No action is currently required.

5. Does the Transaction give rise to a situation where ComReg should utilise its powers pursuant to
Regulation 17?

5.1. Pursuant to Regulation 17(1)(a) ComReg is obliged to ensure “the effective management of
radio frequencies for electronic communications services”.

5.2. ComReg has considered whether there are actions it should take to fulfil this obligation. On the
basis of the current facts ComReg does not consider that the Transaction has resulted or will
result in a situation where its intervention will be required pursuant to this power.

5.3. Pursuant to Regulation 17(1)(b) ComReg is obliged to ensure “that spectrum allocations used
for electronic communications services and issuing of general authorisations or individual rights
of use for such radio frequencies are based on objective, transparent, non-discriminatory and
proportionate criterig,...”
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5.4.

5.5.

5.6.

5.7.

5.8.

1.1,

1.2,

Spectrum aflocation is defined in the Framework Regulations as “the designation of a given
frequency band for use by one or more types of radiocommunications services, where
appropriate, under specified conditions”.

It is noted that that there is no change in spectrum allocation arising from the Transaction.

ComReg has not issued any rights of use in the context of the Transaction. No issuing of rights
of use has been requested. Therefore Regulation 17(1}{b) {and ComReg’s obligation
thereunder} is not relevant in this context.

Pursuant to Regulation 17(10) ComReg may lay down rules in relation to spectrum hoarding.

ComReg considers that there is no need to lay down such rules at this stage to address issues
that have or may result from the Transaction. ComReg relies on the measures put in place by
ComReg in the MBSA process to ensure efficient spectrum use included the following
{obligation on winning bidders to pay upfront spectrum access fees and ongoing spectrum
usage fees; and coverage and roll-out obligations) and, as outlined above there is no prima
facie case of failure to use spectrum controlled by H3G! “efficiently and effectively” and the
potential countervailing effects of the MVNO commitments (i.e where 30% of merged entity’s

capacity is available for MVNO new entrants and the potential for one of the MVNOs to avail of
the divestiture spectrum).

ComReg has considered whether there are actions ComReg should take to fulfil this obligation.
On the basis of the current facts ComReg does not consider that the Transaction has resulted or

will result in a situation where its intervention will be required pursuant to this provision.

Conclusion: No action is currently required.

2. Conclusion

2.1,

ComReg has considered whether there are actions it should take in relation to spectrum
management in the context of the Transaction. On the basis of the current facts ComReg does
not consider that intervention is required. ComReg will continue to monitor the situation.
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