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ALTO is pleased to respond to Consultation – Draft Decision on the Assessment of 

Eircom’s Universal Service Fund Application for 2009-2010 Ref: 13/45 

 

Preliminary Comments 
 

ALTO welcomes the consultation and ComReg’s conclusion being that “the 

positive net cost does not represent an unfair burden on Eircom” as set out at page 

68 of the ComReg Consultation paper.  

 

ALTO has consistently maintained this position and will continue to highlight areas 

for concern to the market as a whole.   

 

ALTO members wish to raise a number of concerns in respect of the ComReg 

Consultation and the ancillary/supporting documentation referable thereto: 

 

1. Transparency:  
 

ALTO members are concerned that throughout the various documentation 

published by ComReg and its agents, a perceptions arises that a 

disproportionate approach to “commercially sensitive information” may have 

been taken or allowed. 

 

2. Discussion/Information gaps:  
 

ALTO members are concerned that gaps emerge relation to key 

components of the net cost calculation. We particularly emphasise the 

calculation of uneconomic customers. 

 

3. Divergence of Approaches: 
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ALTO members are concerned at the scale of divergence by Eircom from 

ComReg methodology as specified by in ComReg in document/decision 

reference 04/11, should be fully addressed in any further outputs. 

 

4. Flexibility of approach taken by ComReg: 

 

ALTO members are concerned that an overly flexibly or tending to be 

permissive stance taken by ComReg to the level of Eircom divergence from 

ComReg document/decision 04/11, should be addressed in any further 

outputs. 

 

5. Verification of Eircom inputs to the net cost calculation: 
 

ALTO members are concerned about the process and verification 

undertaken by ComReg to the various inputs in the net cost calculation. This 

relates directly to point 1, above and should be properly addressed in any 

further output from ComReg. 

 

6. ComReg and its agents approach and methodology in dealing with 
unverified Eircom inputs related to the net cost calculation: 
 

ALTO members are again concerned about the process and verification 

thereof. Again, this relates directly to point 1, above and should be properly 

addressed in any further output from ComReg. 

 

It is ALTO’s view that the combined effect of the above items may result in 

systemic flaws, if certain assumptions and assertions are left unverified and 

unavailable to the market for review.  
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ALTO would prefer a regime and process whereby any unsubstantiated figure or 

input is simply rejected until such justification or defence can be proffered to 

validate the impugned input/s.  

 

Further, ALTO expresses serious concerns on the approach taken by ComReg to 

the extent that it will allow Eircom simply “fix issues in future applications”. ALTO 

believes that this approach is seriously, if not fundamentally flawed and the current 

application should fail in limine for lacking clarity and merit. 

 

The market, and indeed ComReg, deserves better treatment that to be told to 

assume certain matters that are simply left period-upon-period for a decision to be 

taken ex ante and those matters can be “fixed” at a later time. 

 

ALTO submits that it must be the case that the applicant, in this case Eircom, must 

include robust and verifiable data to make up any bona fide case for funding of this 

nature. Anything less must simply be rejected in its entirety. 

 

ALTO believes, as will be apparent from the above listing 1 – 6, that this USO 

Consultation process has not been sufficiently transparent. The obvious and varied 

lack of detail on many key elements relating directly to the net cost calculation are 

such that ALTO members are simply unable to properly, and moreover cogently, 

evaluate ComReg’s draft decisions. 

 

ALTO members remark that it is obvious that the continual permitted extensions to 

the USO processes, stemming from the applicant operator, exemplify the 

imbalanced nature of this and future USO consultation processes. This is evident 

on a simple review of ComReg Reference 13/49 and its accompanying 

documentation. 

 

ALTO firmly believes that the apparent lack of verifiable date and the scale of the 

flaws in Eircom’s application are such that ComReg should consider reversing its 
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preliminary finding. That finding being that Eircom has met the first condition for 

determination of an unfair burden in its application for 2009 - 2010, namely that: 

“There must be a verifiable and verified direct net cost”. 

 

ALTO members have numerous concerns relating to a plethora of issues not 

specifically addressed by the questions posed by ComReg in the within 

consultation document.  

 

Finally, ALTO suggests that USO remains an unwanted hangover that should 

simply be dispatched on terms and conditions properly consulted upon by 

ComReg. Having long and protracted periods of USO funding reviews creates a 

privative or jaundiced view of the Irish Communications market that should be 

ended. This is over and above the almost permanent search for information by 

CFOs of ALTO member companies on any future conditions for paying into a USO 

fund – which is the correct and responsible approach in the circumstances.  

 

Regulations applicable to the current application 
 

ALTO members submit that while ComReg has determined that there has been no 

unfair burden within the current consultation and related to USO, its members are 

firmly of the view that the requirements of S.I. 308 of 2003, and in particular the 

‘Costings of universal service obligations’ and the performance criteria associated 

thereto have not been complied with. 

 

ALTO notes that in 2008, ComReg found Eircom to be in breach of its obligations 

in respect of USO and we refer in particular to ComReg document reference 08/37 

and the publications ancillary thereto. 

 

ALTO queries whether, in light of the various publications and clear findings by 

ComReg, applications for USO funding are appropriate until clarification on service 
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performance and determinants has been fully investigated and presented to the 

industry in a transparent fashion. 

 

 
Interpretation of the Universal Service Directive: 

 

It is ALTO’s view that Eircom, ComReg and their various consultants (in this 

instances: Oxera and TERA) appear to assume that the relevant component of 

universal service is necessarily delivered using Eircom’s fixed line network.  

At paragraph 3.1 of ComReg 13/45, ComReg states that: 

“the USO ensures basic fixed line telephone services are available to end users at 

an affordable price” (emphasis added).  

ALTO disagrees with this interpretation of the Universal Service Directive 

2002/22/EC.  

The Directive as transposed into Irish law states; 

“A designated undertaking that provides a connection to the public 

communications network shall ensure that the connection is capable of 

supporting- 

(a) Voice, 

(b) Facsimile, and 

(c) Data communications at data rates that are sufficient to permit 

functional internet access, 

having regard to the prevailing technologies used by the majority of 

subscribers and to technological feasibility.”1 

 

As such, the Directive does not specify service provision through fixed line 

technology as implied by ComReg and might include other technologies. 

                                            
1 S.I. No. 337 of 2011, section 3. 
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ComReg’s assumed and as yet unjustified provision of universal service through 

fixed line technology carries throughout the consultation.  

For example Figure 1: Overview of the net cost calculation and unfair burden 

assessment methodology2 this seems to imply that ComReg reviewed only the 

historic cost of the copper network model in assessing the cost of the universal 

service provision.  

ALTO believes this is not correct, as the cost of Universal Service should be 

assessed on the basis of efficient provision that extends to use of alternative 

technologies.  

Unfortunately, ALTO is not in a position to quantify the impact of this incorrect 

approach, given the lack of detail provided in the ComReg consultation documents.  

However, given that the bulk of the calculated net cost relates to uneconomic 

customers in economic areas, there is a high probability that serving those 

customers using mobile technology might eliminate or very substantially mitigate 

any net cost to Eircom.  

ALTO believes that these omissions and deficiencies in ComReg’s methodology, 

and in Eircom’s approach in its application, need to be properly and thoroughly 

addressed. 

 

ComReg’s intention to commission an expert report and publish a decision 
on the sharing mechanism, even though as yet there is no unfair burden or 

need for sharing: 
 
Paragraph 2.10 states that: “ComReg is of the view that it is more appropriate to 

finalise and publish the Sharing Mechanism Decision document at a later stage. 

Based on the responses to the sharing mechanism consultation (“Document 

11/77”)9, which will be published in due course, ComReg is commissioning an 
                                            
2 P. 19 ComReg 13/45. 
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expert report in respect of the most appropriate principles of any mechanism 

established in an Irish context”.  

 

ALTO believes that this is potentially an wasteful and inefficient use of ComReg 

and industry resources given that ComReg’s initial assessment of Eircom’s first 

application for funding (2009 – 2010) concludes that there is no unfair burden and 

therefore no need for a sharing mechanism now. Please also note our remarks on 

previous compliance with own obligations and relevant ComReg findings 

associated therewith. 

 
Additionally, ALTO members believe, that based on European precedent, the level 

of any potential net cost will fall drastically over time. Trends experienced by ALTO 

members in Europe clearly show significant declines in net cost amounts from the 

initial assessment over subsequent years, as unjustified costs are simply removed. 
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Response to Consultation Questions: 
 

Q. 1. Do you agree with ComReg’s preliminary view that consultancy costs 
incurred in respect of any application do not form part of the direct net cost? 

Please provide detailed reasoning to support your views. 

 

A. 1. ALTO members agree with ComReg’s preliminary view that consultancy costs 

incurred in respect of any application do not form part of the direct net cost. Those 

costs could not have been directly incurred as a result of the provision of USO 

services and although not stated, were unlikely to have been incurred in the 

funding period under review i.e., 2009 – 2010. Additionally, it is ALTO’s view that 

expenditure undertaken by Eircom was entirely discretionary and should be clearly 

excluded under the heading of inefficiencies in any case.  

Eircom unilaterally chose to hire three different mainstream consultancy firms 

costing €881,9153 which is the second highest item of Eircom’s request for USP 

funding. The figure for consultancy is higher than the combined cost claimed for 

uneconomic areas, payphones and service for disabled end users.  

ALTO submits that this is wholly disproportionate and unreasonable. 

 

Q. 2. Following ComReg’s assessment, detailed in Chapter 4, do you agree 

with ComReg’s preliminary view that the direct net cost for 2009-2010 is 
€7,139,331? 
 
Please provide detailed reasoning to support your views. 
 

 
A. 2. ALTO submits that in general, increases to the net cost calculation should be 
                                            
3 clause 4.51 
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excluded if their inclusion is not properly validated. Any decreases to the net cost 

calculation, should be included, if not displayed clearly as validly excluded. The 

onus is on Eircom as the applicant to make the case for either in a robust and 

verifiable manner.   

 

Unfortunately, given the scale of unverified inputs used by Eircom in the net cost 

calculation and the lack of detail provided by ComReg in the consultation 

documents, ALTO is not in a position to agree or disagree with ComReg’s 

calculation of the direct net cost for 2009 – 2010 of €7,139,331.  

 

 
Q. 3. Following ComReg’s assessment, detailed in Chapter 5, do you agree 
with ComReg’s preliminary view that the intangible benefits estimate for 

2009-2010 is €2,043,786? 
 
Please provide detailed reasoning to support your views. 
 

 
A. 3. ALTO is not is a position to agree or disagree with ComReg’s calculation of 

the intangible benefits for 2009 – 2010 of €2,043,786.  

 

ALTO members are particularly concerned with the degree of criticism of Eircom’s 

approach to the calculation of “Brand recognition benefits”, again the level is such 

that it calls in to question the credibility of the entire Eircom application for 2009 – 

2010.  

 

Clear criticisms include: 

 

- Errors in formula used. 

- Concerns on questions posed by Amarach in order to estimate the USO 

related premium. 
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- Concerns on the survey sample size used. 

- Counterintuitive model predictions used by WIK. 

 

Unfortunately, ALTO does not have sufficient information to understand the 

cumulative impact of these deficiencies in the Eircom application and would 

request ComReg to clarify. 

 

ALTO is also concerned that Eircom’s approach to the calculation of marketing 

benefits is very narrow in scope and as a result understates the level of benefit 

considerably. For example, ALTO would question why the following benefits do not 

appear to be included: 

 

- Improved targeted marketing and uptake of all Eircom products (broadband, 

bundles, home security, mobile) as a result of access to customer 

information acquired by consequence of the USP designation. 

 

ALTO submits that with direct reference to paragraph 5.23 members are seriously 

concerned that Eircom may be availing of commercial information through the USO 

that should reasonably be shared with the industry.  

 

ALTO members therefore consider ComReg should investigate whether Eircom 

Retail are taking an unreasonable and discriminatory commercial benefit from the 

availability of USO information. ALTO’s view is it would be more appropriate this 

information is made available to competitors. 

 

Q. 4. Following ComReg’s assessment, detailed in Chapters 4 and 5, given 

ComReg’s preliminary view that the direct net cost is €7,139,331 and that the 
intangible benefits are €2,043,786; do you agree with ComReg’s preliminary 
view that the positive net cost for 2009-2010 is €5,095,545? 

 

Please provide detailed reasoning to support your views. 
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A. 4. ALTO refers ComReg to responses 2 and 3 above. ALTO submits that the 

lack of available information in this consultation is regrettably limiting. 

 

Q. 5. Following ComReg’s assessment, detailed in Chapter 6, do you agree 

with ComReg’s preliminary view that a positive net cost of €6,225,219 or 
€5,095,545 for 2009-2010 is not an unfair burden on Eircom? 

 

Please provide detailed reasoning to support your views. 

 

A. 5. ALTO agrees with ComReg’s statement in paragraph 6.3 that: 

 “Consistent with the EU case law, and the legislative framework, ComReg is of the 

view that a positive net cost does not automatically mean an unfair burden nor 

does it automatically give rise to the need for USO funding.”  

However ComReg goes on to state in paragraph 6.8 that: 

 

“Decision 38 of D04/11 states that for an unfair burden to be determined, the 

three cumulative conditions set out below must be met: 

i. There must be a verifiable and verified direct net cost; 

ii. The benefits of the USO must not outweigh the net cost (i.e. there 

is a positive net cost). 

iii. This positive net cost is (a) material compared to administrative 

costs of a sharing mechanism, and (b) causes a significant 

competitive disadvantage for a USP.”   

 

ComReg further states in paragraph 6.9 that:               
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“For the application covering the 2009-2010 period, ComReg is of the 

preliminary view that the first two criteria included in Decision 38 of D04/11 

(paragraph 6.7) are met......” (emphasis added). 

 

ALTO rejects ComReg’s preliminary view that the first two criteria have been met.  

ALTO members believe that it is evident throughout the consultation documents 

published by ComReg that there are significant deficiencies in the data provided to 

ComReg in the Eircom application.  

ALTO members submit that the scale of these deficiencies is such that the 

credibility of Eircom’s application is significantly undermined and it is clear that the 

first of the criteria stated above has not been met, namely that “there must be a 

verifiable and verified direct net cost”.  

ALTO makes reference, in particular, to the calculation of “Uneconomic 

Customers” which make up €6,454,978 of the net cost calculation is wholly 

inadequate in terms of transparency and verifiability, and would be unlikely to 

withstand more rigorous scrutiny as would certainly be the case should funding 

ever be deemed appropriate for future applications. 

 

Certain ALTO members are submitting direct responses to ComReg and 
ALTO has not addressed specific concerns within this response. 

 

 

ALTO 

5th July 2013 
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BT Communications Ireland Ltd [“BT”] Response to: 
 

ComReg’s Consultation and Draft Determination on the 
Assessment of Eircom’s Universal Fund Application for 

2009-2010 
 

Issue 1r1 – 9th July 2013 
Non–Confidential Version 

Introduction 
BT welcomes the opportunity to comment on ComReg’s assessment of Eircom’s first 
application for Universal Service Provider (USP) funding to cover the period 2009 to 
2010. 

We welcome ComReg’s provisional outcome that no charge should apply to the industry 
and we appreciate the detailed and considerable work that ComReg and its consultants 
have carried out in assessing this complex issue. We agree with most of ComReg’s 
analysis and conclusion however we would like to raise the following important issues 
arising from the analysis both for this and future reviews. 

Key concerns 
Scope and Efficiency – The focus of the analysis has been to review the Eircom 
Universal Service Fund Application to ensure it is reasonable and compliant with the 
Regulations

1
 and in particular ComReg Decision D04/11. ComReg acknowledge in 

paragraph 4.2 a key part of the investigation is to determine whether the services have 
been provided efficiently. 

With the principle of efficiency in mind, the analysis appears to have focused on 
reviewing the efficiency of what Eircom deployed in 2009 to 2010 rather than what 
Eircom could have deployed. For example there were two alternative access 
technologies available to Eircom during the period under study and there is no evidence 
these were considered in the review. 

1. Eircom had deployed Fixed Cellular Service (FCS) services for some customers 
and it’s not evident from the study whether these were deployed for uneconomic 
lines. We note the FCS service would have been compliant with the USO 

                                                           
1
 Statutory Instrument SI 308 2003 



Reference ComReg consultation 13/45 
 

2 | P a g e  
 

regulation and our understanding is it would have been a more efficient solution 
in many instances to very long copper lines with the associated deployment of 
telephone poles etc. 

2. There is also no evidence whether Eircom sought to avail of the Wholesale 
access service provided by 3 Ireland [“3”] as part of the State Aided National 
Broadband Scheme covering the 30% of the country not reached by commercial 
broadband. We know that ‘3’ offered wholesale access services and believe a 
voice telephony service could be supported over this network in many instances 
alongside the internet access service it was designed for.   

The consultation and associated reports do not highlight that Eircom attempted or have 
used available and cheaper alternatives for meeting their USP obligations suggesting 
the analysis does not fully address whether the deployed solution is the most efficient. It 
appears Eircom have simply continued to grow its own copper network through the USO 
funding thereby adding value to Eircom rather than using other resources available in 
the market 

Failure to meet USO targets – We consider that the Eircom application for funding for 
the provision of economic lines does not align with either Regulation 11.1 of SI 308 2003 
or ComReg Decision D02/08 given the reported failure of Eircom to meet its USO targets 
as discussed in ComReg Information Note10/80.  We therefore consider the uneconomic 
lines part of the Eircom funding claim should be rejected by ComReg. Further detail to 
our position is provided in our response to question 11.4. 

Redaction/non provision of information – We consider key pieces of information are 
not supplied or unreasonably redacted in the documents which prevent us from 
conducting an informed financial analysis of whether the outcome is reasonable. We 
note questions 11.2, 11.3, 11.4 and 11.5 ask whether we consider the financial sums 
quoted are correct, however the information necessary to make this judgement is not 
supplied.  

We consider the absence of information such as the number of customers availing of the 
USO (non-commercial services) and the probability formulae to estimate the ball-park 
costs is unreasonably preventing us giving intelligent consideration of whether the 
analysis is correct. We have provided a judgement of the UK Court of Appeal to support 
our view. We don’t need all the data, but we do need more than is supplied. 

Lord Woolf M.R., giving the judgment of the Court of Appeal in R v North and East Devon Health 
Authority, Ex p  
Coughlan [2001] QB 213, at paragraph 108, stated as follows: 
 
“It is common ground that, whether or not consultation of interested parties and the 
public is a legal requirement, if it is embarked upon it must be carried out properly. 
To be proper, consultation must be undertaken at a time when proposals are still at a 
formative stage; it must include sufficient reasons for particular proposals and allow 
those consulted to give intelligent consideration and an intelligent response; adequate 
time must be given for this purpose; and the product of consultation must be 
conscientiously taken into account when the ultimate decision is taken…”. [emphasis added] 
 



Reference ComReg consultation 13/45 
 

3 | P a g e  
 

Consistency of detail - The majority of Eircom’s claim is for uneconomic customers 
(circa 6.3 Million Euro compared to the total costs of circa 7.72 Million Euro) and due to 
the unavailability of data

2
 this key cost is merely estimated from a probability formula yet 

neither the formula nor the input figures are provided. With reference to the report on 
non-tangible benefits Oxera do provide numerous mathematical workings and formulae 
yet the same is not provided for the assessment of costs. We believe that the probability 
formula for calculating the cost of uneconomic customers should be based on public 
domain industry experience hence ComReg should encourage views on whether it is 
correct.  

Variance - On a number of occasions Tera highlight in its assessment of the Eircom 
USO funding application document that the information provided by Eircom was either 
not available or estimated using a different approach to that expected. We note Tera 
evaluated the information provided and considered a 1% or 2% variance acceptable. 
There were a number of similar instances of this and we are concerned that, in the 
aggregate, these add up to a significant percentage. We consider ComReg should 
review and explicitly state the net impact of the variances.  

Wider review urgently required (2014) – We acknowledge this consultation is primarily 
to review the 2009-2010 USO funding application; however there is no evidence 
available that ComReg plans to align the USP functions with evolving and more efficient 
or State funded access solutions. ComReg has ‘rolled-over’ the USP designation on 
Eircom to 2014 and we would ask ComReg to urgently commence a public consultation 
on the function of the USP and the services provided to ensure it remains both relevant 
and efficient. For example the advent of 3G and 4G mobile technologies provide for 
more opportunity for commercial supply or to develop specific fixed access solutions 
using technologies such as mobile etc.  

Post the 2011 transposition of the new European Communities Electronic 
Communications Framework and Directives we note the National Directory Database 
(NDD) is no longer part of the USO. We therefore consider there is a growing case 
under competition law for ComReg to conduct a public procurement or public invitation 
to tender for the NDD rather than the supply of the NDD being mandated to Eircom. 

 

Response to the detailed questions 
11.1 ―Do you agree with ComReg‘s preliminary view that consultancy costs 
incurred in respect of any application do not form part of the direct net cost? 
Please provide detailed reasoning to support your views. 

Answer – We agree with ComReg’s preliminary view that the consultancy costs incurred 
in respect of any application do not form part of the direct net cost for the following 
reasons: 

1. We agree with ComReg that Decision D04/11 only allows costs to be claimed for 
the portion of the costs (both capital and operational expenditure) for the given 
financial year that can be directly attributed to the USP service.  

                                                           
2
 Reference Paragraph 4.38 of the consultation 13/45 
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2. Without prejudice to our view in 1 above the consultants work will largely inform 
future applications and the benefit will be spread over future claims should 
Eircom decide to make such claims. 

3. Again without prejudice to our view in 1 above, Eircom chose to hire consultancy 
firms costing €881,915 (ref. clause 4.51) which is the second highest item of 
Eircom’s request for USP funding. The figure for consultancy is higher than the 
combined cost claimed for uneconomic areas, payphones and service for 
disabled end users. This is disproportionate and unreasonable.  

  

11.2 ―Following ComReg‘s assessment, detailed in Chapter 4, do you agree with 
ComReg‘s preliminary view that the direct net cost for 2009-2010 is €7,139,331? 
Please provide detailed reasoning to support your views. 

We do not agree with the preliminary view that the direct net cost for 2009 to 2010 is 
€7,139,331 for the following reasons: 

1. Availability of information – As stated above, ComReg has redacted or not 
supplied sufficient information to enable us to provide an informed answer to 
whether the specific financial value is correct or not. Our answer is therefore 
focused on whether the correct process and inputs have been considered. 

2. Choice of solution – There is no evidence or suggestion within the consultation 
and supporting papers that Eircom used more efficient or alternative access 
solutions to providing its USP services or whether the costs of a more efficient 
service were modelled or built into the assessment. We believe from experience 
the Fixed Cellular Services (FCS) was a viable option. It is our understanding that 
this solution could be significantly cheaper in many instances but there is no 
evidence it has been factored into the sums claimed.  

3. National broadband Scheme - ‘3’ were awarded the State Aid National 
Broadband Scheme in 2008 to provide broadband services in the 30% of the 
nation not already covered by broadband. This service could support IP voice in 
those areas as the service was specified for 1Mbit/s broadband. We are aware 
that ‘3’ offered a wholesale agreement to use their access solution. It’s not clear 
whether Eircom sought to use this access facility to reach customers in what 
would be a significant part of rural Ireland where many uneconomic lines are 
located. Were these State Funded facilities used by Eircom to meet its USP 
obligations and if not, why not? We consider this solution should be built into an 
efficient USP model.  

Conclusion – Whilst it appears the study has attempted to apply its analysis to what 
has been put before it, there is no evidence the review considered more efficient 
alternatives to reduce costs.  We therefore consider the Eircom claim is likely to be 
overstated.  
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11.3 ―Following ComReg‘s assessment, detailed in Chapter 5, do you agree with 
ComReg‘s preliminary view that the intangible benefits estimate for 2009-2010 is 
€2,043,786? Please provide detailed reasoning to support your views. 

We are unable to determine whether the specific values are correct given the lack of 
financial information available however we would offer the following comments: 

1. Oxera view on Intangible benefits – We note clause 7.1 last paragraph of the 
Oxera’s conclusions on Enhanced brand recognition raises significant concerns 
about Eircom’s (WIK’s) empirical estimation of the benefit of enhanced brand 
recognition but does not appear to offer a solution in the review, We note this 
aspect makes up some 90% of the intangible benefit and consider further work is 
needed on this part of the review. 

2. Marketing – we note Oxera have addressed the issue of marketing through 
uneconomic phone boxes, however we would consider the marketing benefit to 
be wider as follows: 

a. Telephone directories are heavily branded Eircom and detail Eircom 
services. These were distributed to every house in the land.  

b. Advertising on vehicles – Eircom vans were branded with Eircom Retail 
products and in rural areas in particular Eircom will gain marketing benefit 
through its physical presence (vans) installing and maintaining 
uneconomic lines.  

3. Value of commercial information: With reference to paragraph 5.23 we would be 
concerned if Eircom is availing of commercial information through the USO that 
should reasonably be shared with the industry. We therefore consider ComReg 
should investigate whether Eircom Retail are taking an unreasonable and 
discriminatory commercial benefit from the availability of USO information. Our 
view is it would be more appropriate for this information to be made available to 
competitors. 

Wholesale Services - With reference to paragraph 5.25 our view is there is a high 
probability of the line staying with Eircom as most other fixed providers in non-urban 
areas use Eircom wholesale services. The only time a line would be lost is where the 
customer moves to a mobile service.  

 

11.4 ―Following ComReg‘s assessment, detailed in Chapters 4 and 5, given 
ComReg‘s preliminary view that the direct net cost is €7,139,331 and that the 
intangible benefits are €2,043,786; do you agree with ComReg‘s preliminary view 
that the positive net cost for 2009-2010 is €5,095,545? Please provide detailed 
reasoning to support your views 

   
We are unable to determine whether the specific values are correct given the lack of 
financial information available however we would offer the following comments: 
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1. Failure to meet USO targets – Regulation 11.1 of SI 308 2003 states: 

Where an undertaking designated as having an obligation under Regulation 3, 4, 
5, 6, 8 or 9 seeks to receive funding for the net costs of meeting the obligation 
concerned, it may submit to the Regulator a written request for such funding.” 

ComReg Information Note 10/80 dated 1 October 2010 States: 

“In accordance with ComReg D02/08, the failure by eircom to achieve any of the 
targets constitutes non-compliance”. 

Regulation 11.1 of SI 308 2003 is clear that the funding is for meeting the 
obligations concerned (it does not address attempting to meet those obligations) 
and ComReg are also clear as to the targets that must be met to be compliant 
with meeting those obligations. In this respect we note that ComReg Information 
Note 10/80 records for the period 2009-2010 that Eircom failed to achieve certain 
key provision targets and all the fault repair targets.  

Pursuant to Regulation 11.1 of SI 308 2003 and ComReg Decision D02/08 
ComReg should therefore reject Eircom’s claims for costs regarding uneconomic 
customers due to its failure to meet mandated USO targets. We therefore 
consider the uneconomic lines part of the Eircom Funding claim should be 
rejected by ComReg. 

2. Directories – The look and feel of Eircom’s directory and NDD operation is that of 
a standalone commercial business where Eircom obtains the industry information 
for no external cost and sells it on to marketing companies for them to be 
compliant with data protection opt out rules and separately to directory enquiry 
businesses. We are not aware of any development or significant operational 
costs in this area and agree with the sentiment expressed by ComReg in 
paragraph 4.42 that these services should be profitable and contribute to reduce 
the net burden. 

We note ComReg make reference to brand positioning payments but it’s not clear 
what these are and who benefits. 

 
3. Payphones – We don’t agree with Eircom that all payphones with ‘negative costs’ 

should be assumed to be uneconomic. Our view is poor management, for 
example not maintaining payphones in a working order, not collecting cash in a 
timely way etc., could undermine the viability of economic payphones. We would 
suggest that a review of the operations and availability of payphones should also 
be assessed to ensure they are being run efficiently. The review appears too 
simplistic to determine whether the operation is efficient. We believe several 
criteria should be used to determine uneconomic payphones such as the physical 
location, usage and whether Eircom has applied for the phone to be removed.  

 
 
 
11.5 ―Following ComReg‘s assessment, detailed in Chapter 6, do you agree with 
ComReg‘s preliminary view that a positive net cost of €6,225,219 or €5,095,545 for 
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2009-2010 is not an unfair burden on Eircom? Please provide detailed reasoning to 
support your views.  
 

We agree the industry should not be required to bear the burden of the USO for 2009 to 

2010 and would like to make the following comments to support our view: 

1. Eircom failed to meet its targets for the supply of USO services for uneconomic 
lines as we have detailed in 11.4.  
 

2. We consider there is insufficient financial information provided (omitted or 
redacted) for us to accurately value the claim. Our analysis is thus limited to 
evaluating the processes.  
 

3. There is insufficient evidence that Eircom sought to avail of more efficient access 
to meet its USP obligations, such as using Fixed Cellular solutions or NBS. If 
such services have been deployed there is no evidence they have been costed 
within the claim. Our perception and view is the claim should be a lot smaller. 
 

4. Paragraph 6.42 of the consultation highlights that since 2009 Eircom has 
conducted cost reduction programs which strongly suggest inefficiencies existing 
in Eircom in 2009-2010. We therefore consider the level of Eircom charges were 
higher than that of an efficient operator, making the claim overstated. 
 

5. As regards whether the burden is unreasonable on Eircom we offer the following: 
 

a. The pricing of Eircom’s wholesale and retail voice services were not cost 
orientated in 2009 to 2010 as the wholesale price was set by retail minus 
price control. Eircom maintained a high percentage of retail and wholesale 
lines in 2009-2010 as access competition was poorly developed at that 
time. We considered this allowed Eircom pricing freedom to decide 
whether or not to recover USO costs at that time through its retail and 
wholesale pricing – hence USO burden was not an issue. 
  

b.   
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Magnet Networks Limited (hereinafter ‘Magnet’) welcomes the consultation and ComReg’s 

conclusion being that “the positive net cost does not represent an unfair burden on Eircom” as set 

out at page 68 of the ComReg Consultation paper.  

1. Transparency:  

Magnet is concerned that throughout the various documentation published by ComReg and 

its agents, a perceptions arises that a disproportionate approach to “commercially sensitive 

information” may have been taken or allowed. 

2. Discussion/Information gaps:  

Magnet is concerned that gaps emerge in relation to key components of the net cost 

calculation. We particularly emphasise the calculation of uneconomic customers. 

3. Divergence of Approaches: 

Magnet is concerned at the scale of divergence by Eircom from ComReg’s methodology as 

specified by ComReg in document/decision reference 04/11, should be fully addressed in 

any further outputs. 

4. Flexibility of approach taken by ComReg: 

Magnet is concerned that an overly flexible or tending to be permissive stance taken by 

ComReg to the level of Eircom divergence from ComReg document/decision 04/11, should 

be addressed in any further outputs. 

5. Verification of Eircom inputs to the net cost calculation: 

Magnet is concerned about the process and verification undertaken by ComReg to the 

various inputs in the net cost calculation. This relates directly to point 1, above and should 

be properly addressed in any further output from ComReg. 

6. ComReg and its agents approach and methodology in dealing with unverified Eircom 

inputs related to the net cost calculation: 

Magnet is again concerned about the process and verification thereof. Again, this relates 

directly to point 1, above and should be properly addressed in any further output from 

ComReg. 

It is Magnet’s view that the combined effect of the above items may result in systemic flaws, 

especially, if certain assumptions and assertions are left unverified and unavailable to the market for 

review.  

Magnet would prefer a regime and process whereby any unsubstantiated figure or input is simply 

rejected until such justification or defence can be proffered to validate the impugned input/s.  

Further, Magnet expresses serious concerns on the approach taken by ComReg to the extent that it 

will allow Eircom simply “fix issues in future applications”. Magnet believes that this approach is 

seriously, if not fundamentally flawed and the current application should fail for lacking clarity and 

merit. 
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The market, and indeed ComReg, deserves better treatment than to be told to assume certain 

matters that are simply left period upon-period for a decision to be taken ex ante and those matters 

can be “fixed” at a later time. 

Magnet submits that it must be the case that the applicant, in this case Eircom, must include robust 

and verifiable data to make up any bona fide case for funding of this nature. Anything less must 

simply be rejected in its entirety. 

Magnet believes, as will be apparent from the above listing 1 – 6, that this USO Consultation process 

has not been sufficiently transparent. The obvious and varied lack of detail on many key elements 

relating directly to the net cost calculation are such that Magnet are simply unable to properly, and 

moreover cogently, evaluate ComReg’s draft decisions. 

Magnet remark that it is obvious that the continual permitted extensions to the USO processes, 

stemming from the applicant operator, exemplify the imbalanced nature of this and future USO 

consultation processes. This is evident on a simple review of ComReg Reference 13/49 and its 

accompanying documentation. 

Magnet firmly believes that the apparent lack of verifiable date and the scale of the flaws in Eircom’s 

application are such that ComReg should consider reversing its preliminary finding. That finding 

being that Eircom has met the first condition for determination of an unfair burden in its application 

for 2009 - 2010, namely that: “There must be a verifiable and verified direct net cost”. 

Magnet have numerous concerns relating to a plethora of issues not specifically addressed by the 

questions posed by ComReg in the within consultation document.  

Finally, Magnet suggests that USO remains an unwanted hangover that should simply be dispatched 

on terms and conditions properly consulted upon by ComReg. Having long and protracted periods of 

USO funding reviews creates a privative or jaundiced view of the Irish Communications market that 

should be ended. This is over and above the almost permanent search for information Magnet’s 

CEO/CFO and investor on any potential accrual for paying into a USO fund – which is the correct and 

responsible approach in the circumstances, however, leads to budgetary uncertainty year on year in 

an organisation.  

Interpretation of the Universal Service Directive: 

It is Magnet’s view that Eircom, ComReg and their various consultants (in this instances: Oxera and 

TERA) appear to assume that the relevant component of universal service is necessarily delivered 

using Eircom’s fixed line network.  

At paragraph 3.1 of ComReg 13/45, ComReg states that: 

“the USO ensures basic fixed line telephone services are available to end users at an affordable price” 

(emphasis added).  

Magnet disagrees with this interpretation of the Universal Service Directive 2002/22/EC.  

The Directive as transposed into Irish law states; 

“A designated undertaking that provides a connection to the public communications network 

shall ensure that the connection is capable of supporting- 
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(a) Voice, 

(b) Facsimile, and 

(c) Data communications at data rates that are sufficient to permit functional internet 

access, 

having regard to the prevailing technologies used by the majority of subscribers and to 

technological feasibility.”1 

As such, the Directive does not specify service provision through fixed line technology as implied by 

ComReg and might include other technologies. 

ComReg’s assumed and as yet unjustified provision of universal service through fixed line technology 

carries throughout the consultation.  

For example Figure 1: Overview of the net cost calculation and unfair burden assessment 

methodology2 this seems to imply that ComReg reviewed only the historic cost of the copper 

network model in assessing the cost of the universal service provision.  

Magnet believes this is not correct, as the cost of Universal Service should be assessed on the basis 

of efficient provision that extends to use of alternative technologies.  

Unfortunately, Magnet is not in a position to quantify the impact of this incorrect approach, given 

the lack of detail provided in the ComReg consultation documents.  

However, given that the bulk of the calculated net cost relates to uneconomic customers in 

economic areas, there is a high probability that serving those customers using mobile technology 

might eliminate or very substantially mitigate any net cost to Eircom.  

Magnet believes that these omissions and deficiencies in ComReg’s methodology, and in Eircom’s 

approach in its application, need to be properly and thoroughly addressed. 

ComReg’s intention to commission an expert report and publish a decision on the sharing 

mechanism, even though as yet there is no unfair burden or need for sharing: 

Paragraph 2.10 states that: “ComReg is of the view that it is more appropriate to finalise and publish 

the Sharing Mechanism Decision document at a later stage. Based on the responses to the sharing 

mechanism consultation (“Document 11/77”)9, which will be published in due course, ComReg is 

commissioning an expert report in respect of the most appropriate principles of any mechanism 

established in an Irish context”.  

Magnet believes that this is potentially a wasteful and inefficient use of ComReg and industry 

resources given that ComReg’s initial assessment of Eircom’s first application for funding (2009 – 

2010) concludes that there is no unfair burden and therefore no need for a sharing mechanism now.  

Additionally, Magnet believe, that based on European precedent, the level of any potential net cost 

will fall drastically over time. Trend experienced in Europe clearly show significant declines in net 

cost amounts from the initial assessment over subsequent years, as unjustified costs are simply 

removed. 

Question 1 

                                                           
1
 S.I. No. 337 of 2011, section 3. 

2
 P. 19 ComReg 13/45. 
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Do you agree with ComReg’s preliminary view that consultancy costs incurred in respect of any 

application do not form part of the direct net cost?  Please provide detailed reasoning to support 

your views. 

Magnet agrees with ComReg’s preliminary view that consultancy costs should not be included in 

direct net costs.  These costs are optional and are not a core part of providing an universal service to 

an end user and thus, should not be recovered by the USO. 

Question 2: 

Following ComReg’s assessment, detailed in Chapter 4, do you agree with ComReg’s preliminary 

view that the direct net costs for 2009-2010 is €7,139,331? Please provide detailed reasoning to 

support your views. 

Magnet would point out the inclusion of one off connection charges that were averaged across 

2006-2010 (as outlined in the TERA report at page 15) is incorrect. However, Magnet submits that 

one off connections relates to new units/premises built in this period and the percentage decline in 

new premises from 2006 where 93,419 houses were completed to 26,420 completed in 2009, which 

indicates a 72% decline.3  Thus, it can be taken that in 2006 eircom incurred nearly 3 times the once 

off cost of connections than in 2009 and thus, Magnet believe a downward adjustment in this is 

required to reflect the reduced number of avoidable costs in non-economic areas.  Thus, due to 

Magnet’s inability to verify data it is unable to agree or disagree with ComReg’ preliminary view. 

Question 3: 

Following ComReg’s assessment, detailed in Chapter 5, do you agree with ComReg’s preliminary 

view that the intangible benefits estimate for 2009-2010 is €2,043,786? Please provide detailed 

reasoning to support your views. 

Magnet questions why ComReg have proposed a decrease in the life cycle benefits. Thus, Magnet 

believes that the intangible benefits to Eircom are €2,087,105.  Magnet also contends that though 

Eircom may have a USO, they do not service all areas of the country and the National Broadband 

Scheme provides broadband which allows VoIP calling, thus, removing need for eircom’s wired or 

wireless service.  Magnet also believes that there is a tipping point in the customer lifecycle where 

they become profitable and thus, the life cycle amount estimated by Eircom should not be reduced. 

Question 4: 

Following ComReg’s assessment, detailed in Chapters 4 and 5, given ComReg’s preliminary view 

that the direct net cost is €7,139,331 and that the intangible benefits are €2,043,786; do you agree 

with ComReg’s preliminary view that the positive net cost for 2009-2010 is €5,095,545? Please 

provide detailed reasoning to support your views. 

Due to the fact as outlined in Answer 3, Magnet does not agree with the intangible benefits and also 

believe that the direct costs should be reduced to reflect reduced costs of one off connections in non 

economic areas, the figures outlined above should in fact be less than that indicated. 

                                                           
3
 http://www.independent.ie/irish-news/number-of-houses-built-at-35year-low-26619071.html 
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Question 5: 

Following ComReg’s assessment, detailed in Chapter 6, do you agree with ComReg’s preliminary 

view that a positive net cost of €6,225,219 or €5,095,545 for 2009-2010 is not an unfair burden on 

Eircom? Please provide detailed reasoning to support your views. 

Magnet agrees with ComReg’s assessment that it is not an unfair burden on Eircom to provide the 

USO service.  All the reasoning that ComReg have outlined is sufficient support to Magnet’s view. 

 

Overall, Magnet believe that the data set out within this consultation should be verified in greater 

depth rather than complicity accepting eircom’s approach and figures.  Magnet do not believe that 

the USO is an unfair burden and that burden will decrease in the future.  Magnet feels that with the 

current rollout, and the Ministers announcement on broadband rollout plans (which is sufficient for 

VoIP) that the concept of a USP is now redundant.4 

                                                           
4
 http://www.irishtimes.com/news/technology/government-starts-logging-reach-of-broadband-1.1449066 
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Preliminary Comments 

Telefonica welcomes ComReg’s draft decision on the assessment of eircom’s universal fund 

application 2009-2010, and supports ComReg’s draft decision in relation to the non-existence 

of an unfair burden. 

In previous responses to ComReg on Universal Service, Telefonica has made it clear that it 

disagrees with ComReg that Telefonica, as a mobile operator, would have any liability to a 

fund created to compensate a fixed Universal Service Obligation (USO). Telefonica would 

argue that USO is the provision of a service to a fixed location. This is clearly stated in the 

Universal Service Directive. Telefonica does not provide a fixed service, except under an 

access contract to fixed business customers, and at maximum any consideration of 

Telefonica’s liability should be based on its activity in the fixed market only.   

Telefonica also has concerns that ComReg did not take the opportunity in this draft decision 

to clearly define a funding mechanism which would clarify for operators ComReg’s approach 

to a funding mechanism. It is also disappointing that ComReg did not take the opportunity to 

clarify the funding status for future years. In fact ComReg added to the uncertainty by 

announcing its intention to commission a new expert report on the sharing mechanism despite 

finding there was no unfair burden. The uncertainty remains as this draft decision only relates 

to one year and eircom have the opportunity to apply for funding for subsequent years despite 

there being a clear set of criteria to define an unfair burden which would not change 

significantly from year to year. If ComReg can prospectively define a Universal Service 

designation and scope, ComReg can also define the criteria and likelihood of unfair burden 

based on existing eircom financial data. 

 

Telefonica would note the long time this process has taken and the obvious difficulty in 

getting the complete and correct set of data. ComReg should argue that any unsubstantiated 

figure or input supplied by eircom is simply rejected until such justification is provided. 

Telefonica also has serious concerns that ComReg appear to allow Eircom simply “fix issues 

in future applications”.  There are issues of transparency and process which are of concern in 

this draft decision that may emerge in future consultations in this area.  
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Response to Consultation Questions: 

 

Q. 1. Q. 1 Do you agree with ComReg’s preliminary view that consultancy 

costs incurred in respect of any application do not form part of the direct net 
cost? 

Please provide detailed reasoning to support your views. 

 

Telefonica agrees with ComReg’s preliminary view. 

 

Q. 2. Following ComReg’s assessment, detailed in Chapter 4, do you agree 

with ComReg’s preliminary view that the direct net cost for 2009-2010 is 
€7,139,331? 

Please provide detailed reasoning to support your views. 

Telefonica has concerns that the calculation of the net cost is based on assumptions 

and incomplete data and we cannot accept that the value arrived at is a correct net 

cost. 

 

Q. 3. Following ComReg’s assessment, detailed in Chapter 5, do you agree 
with ComReg’s preliminary view that the intangible benefits estimate for 2009-
2010 is €2,043,786? 

Please provide detailed reasoning to support your views. 

 

Telefonica, for the reasons highlighted above, is not is a position to agree with 

ComReg’s calculation of the intangible benefits.  

 

 



  4  

Q. 4. Following ComReg’s assessment, detailed in Chapters 4 and 5, given 

ComReg’s preliminary view that the direct net cost is €7,139,331 and that the 

intangible benefits are €2,043,786; do you agree with ComReg’s preliminary 

view that the positive net cost for 2009-2010 is €5,095,545? 

Please provide detailed reasoning to support your views. 

 

Please refer to responses 2 and 3 above. 

 

Q. 5. Following ComReg’s assessment, detailed in Chapter 6, do you agree 
with ComReg’s preliminary view that a positive net cost of €6,225,219 or 

€5,095,545 for 2009-2010 is not an unfair burden on Eircom? 

Please provide detailed reasoning to support your views. 

 

Telefonica agrees with ComReg that a positive net cost does not automatically mean 

an unfair burden nor does it automatically give rise to the need for USO funding.  We 

agree with ComReg that this is not an unfair burden. 

Telefonica would further note that the reasoning from ComReg implies that in part 

the criteria for assessing an unfair burden has been partially met through the 

assessment of a net cost. Telefonica would disagree that the net cost has been 

assessed either completely or transparently. It is evident throughout the consultation 

documents published by ComReg that there are significant deficiencies in the data 

provided to ComReg in the Eircom application.  
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Introduction 

UPC Communications Ireland Limited (“UPC”) welcomes the opportunity to provide its 

response to ComReg on its Consultation and Draft Decision (“the consultation”) on the 

assessment of eircom’s universal service fund application for 2009-2010.  

While UPC welcomes ComReg’s overall conclusion that “the positive net cost does not 

represent an unfair burden on Eircom”1, UPC has a number of serious concerns in the 

following areas: 

1. Lack of transparency throughout the four documents published by ComReg and a 

disproportionate approach to “commercially sensitive information”. 

2. Lack of information on key components of the net cost calculation. In particular, the 

calculation of uneconomic customers. 

3. Scale of divergence by eircom from methodology as specified in ComReg 04/11. 

4. ComReg’s overly lenient approach to the level of eircom divergence from ComReg 

04/11. 

5. Scale of unverified eircom inputs to the net cost calculation. 

6. ComReg and ComReg consultants’ approach to dealing with unverified eircom 

inputs to the net cost calculation. 

Taken together, the effect is that ComReg and its consultants consistently accept 

assumptions, assertions and figures which are subject to severe methodological flaws 

and lack of appropriate justification and substantiation. UPC strongly believes any 

figure that increases the net cost calculation which is not appropriately substantiated by 

eircom and subsequently validated by ComReg should be rejected by ComReg. 

Further, ComReg’s approach on numerous points appears to be predicated on the 

assumption that eircom (and its consultants) will rectify deficiencies in future 

applications. UPC believes that this approach is fundamentally flawed - the current 

application (2009 – 2010) should stand or fall on its own merit or lack thereof. ComReg 

should not accept in the current application or future applications, ‘fixes’ which result in 

figures falling short of unequivocal verification. The onus is on eircom as the applicant 

to make the case for inclusion in a robust and verifiable manner.   

In addition, UPC believes the current USO consultation process has not been 

sufficiently transparent. The lack of detail provided on key elements of the net cost 

calculation is such that UPC is unable to properly evaluate ComReg’s draft decisions. 

These deficiencies will be further highlighted throughout this response. The unbalanced 

nature of the current consultation process has been further exacerbated by numerous 

extensions being granted to eircom on this and other USO funding applications, the 

latest being the most recent application for the year 2010 – 20112, the deadline for 

which has now been extended to 11th November 2013 following an extension request 

from one single entity, eircom, the current USO provider.  

UPC believes the lack of detailed information makes it impossible for third parties such 

as UPC to verify the basis for ComReg’s proposed decision. However, based on the 

                                                      
1
 ComReg 13/45 page 68. 

2
 ComReg 13/49. 
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limited information that is available, UPC would strongly assert that the number of 

errors made by eircom in its application, the frequency of deviation from the ComReg 

methodology as specified in Document 04/11 and the scale of unverified inputs should 

be enough cause for ComReg to have found that eircom did not meet the first condition 

for determination of an unfair burden namely that, “There must be a verifiable and 

verified direct net cost”.  

Finally, UPC has concerns on a number of issues not specifically addressed by the 

questions posed by ComReg in the consultation document which are set out as follows:  

 

1) Incorrect interpretation of the Universal Service Directive 

Eircom, its consultants, ComReg and its consultants (Oxera and TERA) all appear to 

have assumed that the relevant components of universal service are necessarily 

delivered using eircom’s fixed line network. In paragraph 3.1 of ComReg 13/45, 

ComReg states that “the USO ensures basic fixed line telephone services are 

available to end users at an affordable price” (emphasis added). UPC disagrees with 

this interpretation of the Universal Service Directive 2002/22/EC (‘the directive’). The 

directive as transposed into Irish law states; 

A designated undertaking that provides a connection to the public communications 

network shall ensure that the connection is capable of supporting- 

(a) Voice, 

(b) Facsimile, and 

(c) Data communications at data rates that are sufficient to permit functional internet 

access, 

having regard to the prevailing technologies used by the majority of subscribers and to 

technological feasibility.3 

As such, the directive does not specify service provision through fixed line technology 

as implied by ComReg and can in fact include other technologies such as mobile.  

ComReg’s unjustified and in UPC’s view, incorrect assumption that the universal 

service can only be delivered via fixed line technology is referenced throughout the 

consultation. For example, Figure 1: Overview of the net cost calculation and unfair 

burden assessment methodology4 seems to imply that ComReg reviewed only the 

historic cost of the copper network model in assessing the cost of the universal service 

provision. UPC believes that this is incorrect as the cost of universal service should be 

assessed on the basis of efficient provision which extends to use of alternative 

technologies including mobile. Unfortunately, given the lack of detail provided in the 

ComReg consultation documents, UPC is not in a position to quantify the impact of this 

incorrect approach. However, as the bulk of the calculated net cost relates to 

uneconomic customers in economic areas, there is a high probability that serving those 

customers using mobile technology would eliminate or very substantially mitigate any 

net cost to eircom. UPC believes that these deficiencies in ComReg’s methodology and 

                                                      
3
 S.I. No. 337 of 2011, section 3. 

4
 p.19 ComReg 13/45. 
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in eircom’s approach to its application should ideally be addressed in the current 

application review process and has to be addressed in future applications. 

 
2) ComReg intention to commission an expert report and publish a decision on the sharing 

mechanism, even though as yet, there is no unfair burden incurred or requirement for a 

funding mechanism 

Paragraph 2.10 states that: “ComReg is of the view that it is more appropriate to finalise 

and publish the Sharing Mechanism Decision document at a later stage. Based on the 

responses to the sharing mechanism consultation (“Document 11/77”)9, which will be 

published in due course, ComReg is commissioning an expert report in respect of the 

most appropriate principles of any mechanism established in an Irish context”.  

UPC believes that this is a wasteful and inefficient use of ComReg and industry 

resources particularly given that ComReg’s assessment of the eircom application for 

2009 – 2010 does not give rise to an unfair burden and as a result, there is currently no 

need for a sharing mechanism. Further, UPC believes the level of any potential net cost 

will fall over time. As ComReg will be aware, the trend in Europe clearly shows 

significantly declining net cost amounts from the initial assessment over subsequent 

years, as unjustified costs are removed from the net cost calculation. For example, in 

France the original net cost amount calculated in 1998 of €275m declined to €30m by 

2010, and in Spain the original net cost amount of €203m declined to €43m by 2010. 

 

 

USO Net cost (France and Spain) 

 1998 1999 2000 2001 2002 2003 2004 2009 2010 

Spain   €203m €181m €110m €120m €83m €46m €43m 

France €275m €110m €128m €142m €124m €53m €33m €29m €30m 

 

 

 

 

 

 

 

 

 

 



 

Page 5 

 

UPC’s response to specific questions in ComReg 13/45: 

 

Q. 1 Do you agree with ComReg’s preliminary view that consultancy costs 
incurred in respect of any application do not form part of the direct net cost? 

Please provide detailed reasoning to support your views. 

 

UPC agrees with ComReg’s preliminary view that consultancy costs incurred in respect 

of any application do not form part of the direct net cost. Firstly, these costs were not 

directly incurred as a result of the provision of USO services and secondly, although not 

stated, were surely not incurred during the funding period under review i.e. 2009 – 

2010. Further, this expenditure by eircom was entirely discretionary and in any case 

should be excluded as an inefficiently incurred cost. 

 

 

Q. 2 Following ComReg’s assessment, detailed in Chapter 4, do you agree with 
ComReg’s preliminary view that the direct net cost for 2009-2010 is €7,139,331? 

Please provide detailed reasoning to support your views. 

 

As a rule, UPC believes that increases to the net cost calculation should be excluded if 

their inclusion is not properly validated and decreases should be included if not shown 

to be legitimately excluded. The onus is on eircom as the applicant to make the case for 

either in a robust, verifiable and transparent manner.   

Given the scale of unverified inputs used by eircom in the net cost calculation and the 

lack of detail provided by ComReg, UPC is not is a position to agree or disagree with 

ComReg’s calculation of the direct net cost for 2009 – 2010 of €7,139,331.  

 

UPC concerns on the direct net cost calculation include the following: 

  

 ComReg’s consultation document contains one and a half pages of discussion on 

the eircom customer model, which in of itself provides very little information. Similarly 

the model is also discussed in minimal detail in the various consultant documents, 

but there is little to be gleaned from these as they are so heavily redacted. Given 

that eircom’s alleged “Uneconomic Customers” make up €6,454,978 (over 90%) of 

the direct net cost calculation, UPC believes this lack of detailed discussion is 

unacceptable and has resulted in an entirely unbalanced consultation process. 

ComReg must address this imbalance by significantly increasing the level of 

transparency and most definitely if it ever finds in favour of an unfair burden which 

results in industry funding. 
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 UPC is particularly concerned with regard to the leniency with which ComReg and 

its consultants treat clearly flawed inputs by eircom in its application. For example, 

the replacement call rate used by eircom was deemed acceptable even though the 

rate used by eircom dates from 1997. TERA consultants acknowledge that the 

“replacement call data is old5 and that telecommunications have evolved a lot 

during the last 15 years”, yet do not insist that eircom use more recent and valid 

data for the calculation of the replacement rate. Further, TERA also state that the 

fixed replacement call rate is linked to the mobile penetration rate, stating that “in 

Belgium, where the mobile penetration rate was low (92% - 102.9%)6 the 

replacement rate on the fixed network was high i.e. 9 – 13%”, yet TERA go on to 

state that “eircom’s fixed replacement call rate of 2 – 8% is consistent with 

international benchmarks”. UPC is surprised by this statement given that the mobile 

penetration rate in Ireland in 1997 was no more than 46%7. This illogical statement 

is wholly unacceptable to UPC. ComReg and its consultants must clarify this 

statement. 

 

  It is not clear from the consultation documents how subsidies from the Department 

of Family and Social Affairs (DSFA) were considered by ComReg and its 

consultants, in its assessment of the net cost incurred. While there is reference to 

these payments in the TERA report (paragraph 1.1.1), it is still unclear exactly how 

these subsidies were assessed. UPC requests ComReg to clarify this point. 

 

 The exclusion of certain revenues from the calculation as stated in paragraph 4.14 

of ComReg 13/45, “for a range of reasons including services not being based on the 

copper network, revenues not being intrinsic to any one MDF, revenues not 

generated on Eircom lines and unavailability of data and / or of immaterial value” 

(also referred to in paragraph 1.1.1 of the TERA report as VOIP over fibre and data 

services over fibre) is unacceptable to UPC. All revenues derived as a 

consequence of Universal Service Provider (USP) designation should be included. 

Further it is certainly not acceptable that “time constraints” are stated as a reason 

for TERA not seeking further information to validate their exclusion given that this 

process has been on-going for a number of years. UPC requests ComReg to 

quantify and clarify the exclusion of revenues not generated over the copper 

network. In this context, it is also not clear to UPC how eircom revenues from its 

home security service for the period under review 2009 – 2010 i.e. (pre-disposal) 

have been considered in the net cost calculation. UPC requests ComReg to provide 

clarification on this point.  

 

 UPC believes that there are far too many deviations by eircom from the net cost 

calculation methodology specified in ComReg 04/11 for this to be a credible 

application by eircom and more importantly, for this to be acceptable to ComReg 

                                                      
5
 TERA: Assessment of eircom’s USO funding application for 2009 – 2010, section 1.1.4.1. 

6
 Table 3 p.20 TERA report 

7
 ODTR0021, section 3.2 
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and its consultants.  Eircom’s treatment of one-off charges is a good example of the 

unacceptable level of divergence from 04/11 which when combined, not only call 

into question the credibility of eircom’s application, but also the assessment of that 

application. 

 

 UPC also believes there has been inappropriate use of sampling and incorrect 

geographic allocation of revenue in eircom’s application. In paragraph 4.16 

ComReg states: “Sampling methods were applied to direct revenue, as only calling 

party aggregated data was available for the whole year”. Again, UPC would argue 

that in general, increases to the net cost calculation should be excluded if their 

inclusion is not properly validated. Similarly, decreases should be included if not 

shown to be legitimately excluded. 

 

 With regard to the ”Payphone model”, ComReg state in paragraph 4.46  that “WiFi 

costs were incorporated”. UPC does not understand why WiFi costs should be 

incorporated since this is not within the scope of universal service unless used as a 

delivery technology for provision of the telephone service. UPC requests ComReg 

to clarify this point. 

 

 

Q. 3 Following ComReg’s assessment, detailed in Chapter 5, do you agree with 
ComReg’s preliminary view that the intangible benefits estimate for 2009-2010 is 
€2,043,786? 

Please provide detailed reasoning to support your views. 

 

Given the lack of detail provided by ComReg, UPC is not is a position to agree or 

disagree with ComReg’s calculation of the intangible benefits for 2009 – 2010 which 

amounts to €2,043,786.  

UPC is particularly concerned with the degree of criticism the consultants themselves 

have in relation to eircom’s approach in its calculation of “Brand recognition benefits”. 

The seriousness of the criticism is at a level that it calls into question the credibility of 

the entire eircom application for 2009 – 2010. These criticisms include: 

- Formula errors “in the calculation of the willingness to pay premium using 

Amarach’s customer survey data”. As stated by Oxera, “the required adjustment led 

to an increase in the willingness to pay premium and the brand recognition 

estimate.”8 

- Concerns expressed by Oxera regarding the appropriateness of the survey 

questions posed by Amarach in order to estimate the USO related premium. 

- Concerns on the survey sample size used. “Oxera queried the reliability of survey 

data owing to the small sample size used to estimate key parameters of the USO 

related premium”9 (emphasis added). 

                                                      
8
 ComReg 13/45, p.45, section 5.12 

9
 ComReg 13/45, p.46, section 5.14 
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- Counterintuitive model predictions used by WIK which as stated by Oxera “raise 

questions about the validity of WIK’s assumptions and the applicability of the 

model.”10 

Unfortunately UPC does not have sufficient information to understand the cumulative 

impact of these deficiencies in the eircom application and would request ComReg to 

clarify and quantify the impact. 

UPC is also concerned that eircom’s approach to the calculation of marketing benefits 

is very narrow in scope and as a result, understates the level of benefit considerably. 

For example, UPC would question why the following benefits do not appear to be 

included: 

- Improved targeted marketing and uptake of all eircom products (broadband, 

bundles, home security, mobile) as a result of access to customer information 

acquired by consequence of the USP designation. 

 

 

Q. 4 Following ComReg’s assessment, detailed in Chapters 4 and 5, given 
ComReg’s preliminary view that the direct net cost is €7,139,331 and that the 

intangible benefits are €2,043,786; do you agree with ComReg‟s preliminary view 
that the positive net cost for 2009-2010 is €5,095,545? 

Please provide detailed reasoning to support your views. 

 

Please see our response to questions 2 and 3 above. 

 

 

Q. 5 Following ComReg’s assessment, detailed in Chapter 6, do you agree with 
ComReg’s preliminary view that a positive net cost of €6,225,219 or €5,095,545 for 

2009-2010 is not an unfair burden on Eircom? 

Please provide detailed reasoning to support your views. 

 

UPC agrees with ComReg’s statement in paragraph 6.3 that “Consistent with the EU 

case law, and the legislative framework, ComReg is of the view that a positive net cost 

does not automatically mean an unfair burden nor does it automatically give rise to the 

need for USO funding”.  

However ComReg goes on to state in paragraph 6.8 that: 

“Decision 38 of D04/11 states that for an unfair burden to be determined, the three 

cumulative conditions set out below must be met: 

i. There must be a verifiable and verified direct net cost; 

                                                      
10

 ComReg 13/45, p.45, section 5.11 
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ii. The benefits of the USO must not outweigh the net cost (i.e. there is a positive net 

cost). 

iii. This positive net cost is (a )material compared to administrative costs of a sharing 

mechanism, and (b) causes a significant competitive disadvantage for a USP”.   

ComReg further states in paragraph 6.9 that:                                      

“For the application covering the 2009-2010 period, ComReg is of the preliminary view 

that the first two criteria included in Decision 38 of D04/11 (paragraph 6.7) are met......” 

(emphasis added). 

UPC strongly rejects this preliminary view that the first two criteria are met. It is evident 

throughout the consultation documents published by ComReg that there are significant 

deficiencies in the data provided to ComReg by eircom in its application. UPC believes 

that the scale of these deficiencies is such that the credibility of eircom’s application is 

significantly undermined and it is clear that the first of the criteria stated above has not 

been met, namely that “there must be a verifiable and verified direct net cost”. In 

particular, the lack of transparency or ability for third parties to verify costs put forward 

by eircom for “Uneconomic Customers” which account for 90% of the net cost 

calculation is entirely inappropriate. Further, such an approach is unlikely to withstand 

more rigorous scrutiny by the industry should operators decide to challenge any future 

finding of an unfair burden on the USO provider.   

 

 

In Conclusion  

While UPC welcomes ComReg’s overall conclusion that “the positive net cost does not 

represent an unfair burden on Eircom”, UPC believes that eircom’s application and 

ComReg’s review of that application are fundamentally flawed. The entire process has 

not been sufficiently transparent to enable UPC to properly evaluate eircom’s 

application or ComReg’s preliminary decisions based on that application. The scale of 

divergence from the methodology as specified in ComReg 04/11 and the level of 

unverified inputs to the net cost calculation is such that the credibility of the application 

and ComReg’s review of the application is called into question. 

Based on the above, UPC calls upon ComReg to reverse its preliminary finding that 

eircom has met the first condition for determination of an unfair burden in its application 

for 2009 – 2010, namely that “There must be verifiable and verified direct net cost”. 

Finally, that this condition has not been met should not reverse the final outcome of this 

decision, namely that a positive net cost of €6,225,219 or €5,095,545 for 2009 – 2010 is 

not an unfair burden on eircom. 
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Introduction 
 

Vodafone is taking this opportunity to comment on ComReg’s consultation and draft determination on the 

assessment of Eircom’s Universal Service Fund (USF) Application for 2009-2010.  Vodafone’s views are 

summarised as follows; 

 

 It would appear that ComReg has not taken proper account of the fact that eircom has NOT 

delivered a fit for purpose Universal Service as eircom has failed to meet the minimum service 

quality standards that ComReg has determined as being appropriate.     

 

 Vodafone believes that this consultation process is seriously flawed as the level of redaction 

implemented by ComReg means that it is impossible to meaningfully assess whether the ultimate 

costs of USO arrived at by ComReg and its advisors have been properly derived. 

 

 Vodafone believes that ComReg has adopted an approach to allowable costs which appears to 

reward eircom for economically inefficient technology choices which takes little or no account of 

the fact that eircom’s designation of USP effectively mandates it to provide services in the national 

retail market on which ComReg has separately found it exercises Significant Market Power. 

 

 

 In determining the net cost of the provision of USO ComReg has failed to take proper account of the 

fact that eircom would be effectively both a contributor to and beneficiary of any USF.  

 

 In summary Vodafone believes that the net cost to eircom of its designation as USP is far lower than 

assessed by ComReg and that the “profitability” analysis carried out by ComReg to ascertain 

whether this cost represents an undue burden on eircom is unnecessary as there are more 

fundamental reasons why it does not constitute such a burden. 

 

These points are expanded upon in the body of Vodafone’s response.  

Validity of eircom’s funding claim 
 

Given that this claim is for the period July 2009 to June 2010 inclusive, it is Vodafone’s view that the claim is 

governed by the European Communities (Electronic Communications Networks and Services) (Universal 

Service and Users' Rights) Regulations 2003 (SI 308 of 2003) ‘the Regulations’.  

 

Regulation 11(1) of the Regulations provides that “Where an undertaking designated as having an obligation 

under Regulation 3, 4, 5, 6, 8 or 9 seeks to receive funding for the net costs of meeting the obligation 

concerned, [emphasis added] it may submit to the Regulator a written request for such funding.” 

 

It is clear that what is permitted to be claimed by a designated undertaking is the net cost of meeting the 

obligation, not funding for attempting to meet it, partially meeting it or failing to meet it. For a request for 

funding to be valid the undertaking must have actually met its obligation. This is a necessary precondition 

for submitting a request. 
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Therefore the procedure to be adopted in assessing any request must have as its first step an assessment of 

whether eircom as USP has met its obligation. This element is entirely absent from ComReg’s analysis of 

eircom’s request. 

 

Regulation 10(4) of the Regulations provides that “(T)he Regulator may set performance targets for those 

designated undertakings  in respect of the services referred to in Regulation 3 and in respect of such other 
services referred to in Regulations 4, 5, 6 and 8 as the Regulator deems appropriate from time to time.  In so 

doing it shall have regard to any views expressed by interested parties, in particular pursuant to public 

consultations carried out in accordance with Regulation 27.” 

 

ComReg did precisely this by way of its decision instrument D02/08. In this Decision ComReg specified the 

performance targets for the provision and repair of access at a fixed location. This Decision therefore defines 

the minimum service levels that must be achieved for eircom to have met its obligations imposed under 

Regulation 3 of the Regulations.  

 

In its information notice 10/80 ComReg itself confirms this interpretation where it states at page 2 

“ComReg D02/08 published on 28 May 2008, set legally binding performance targets for eircom to meet its 
obligations in respect of the services referred to in Regulation 3 of the European Communities (Electronic 

Communications Networks and Services) (Universal Service and Users’ Rights) Regulations 2003. In 

accordance with ComReg D02/08, the failure by eircom to achieve any of the targets constitutes non-

compliance with its regulatory obligations.” 

 

In the same information notice, ComReg sets out eircom’s actual performance against the mandated 

targets in respect of fault rate occurrence, service connection and fault repair for the period July 2009 to 

June 2010. 

 

In respect of “In-situ Connections” eircom failed to meet one of the three performance targets. In respect of 

“All Other Connections” eircom failed to meet one of the five performance targets. In respect of “Agreed 

Date completion for all connections” eircom failed to meet the sole performance target. In respect of “Fault 

Rate Occurrence” eircom failed to meet the sole performance target. In respect of “Fault Repair Times” 

eircom failed to meet all four of the performance targets. In respect of “Agreed Date completion for Repairs” 

eircom failed to meet the sole performance target. 

 

ComReg itself has set out that eircom has failed to meet the mandated performance targets under all 

headings. As a result eircom has failed to meet its obligations under Regulation 3 of the Regulations for the 

period July 2009 to June 2010. eircom is not permitted to submit a request for funding in accordance with 

the provisions of Regulation 11(1) in respect of meeting the obligation imposed under Regulation 3 as it has 

not met this obligation. 

 

As a matter of law ComReg must therefore reject any such claim as invalid. 

 

Viewed through a different lens ComReg, in D02/08, has set the minimum mandatory service performance 

parameters which a service must meet before it can be considered to be a fit for purpose Universal Service. A 

service which doesn’t meet these minimum parameters may be similar to Universal Service in many 

respects but it is not Universal Service as defined by ComReg. If it is not Universal Service then the USP has 

no right to seek funding from others for its provision. 
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Other matters 

Without prejudice to Vodafone’s position as to the legal validity of eircom’s funding request in respect of its 

obligations Regulation 3, Vodafone wishes to make further comments on the consultation. These 

comments are set out further below.  

 

Assessment of Confidentiality 
 

Regulation 15 of the Framework Regulations provides that “For the purpose of these Regulations the 

Regulator shall, subject to the Freedom of Information Acts 1997 and 2003, accept as confidential any 

information provided to the Regulator which is expressed to be confidential, except where the Regulator has 
good reason to consider otherwise.” 

 

ComReg has set out guidelines for how it will treat confidential information (ComReg document 05/24).  In 

its own analysis of the relevant statutory provisions relating to the treatment of confidential information 

ComReg concludes “… all of the above provisions give ComReg a measure of discretion with regard to the 

treatment of information for which confidentiality is claimed.” 

 

In relation to the carrying out of consultations the basis for conducting valid consultations has been 

summarised as follows: “To be proper, consultations must be undertaken at a time when proposals are still 

at a formative stage; it must include sufficient reasons for particular proposals to allow those 

consulted to give intelligent consideration and an intelligent response; [emphasis added] adequate 
time must be given for this purpose; and the product of consultation must be conscientiously taken into 

account when the ultimate decision is taken.”  

 

More recently it has been elaborated that even after a confidentiality undertaking has been justifiably given, 

a consulter remains under a positive duty, at appropriate stages in the process, to take all reasonable steps 

to obtain permission to disclose the information. In deciding what are reasonable steps it must keep firmly in 

mind the high importance of fairness and transparency, and the importance of the respective information to 

understanding the appraisal. Having regard to other case law it must particularly strive to seek permission to 

disclose the economic model and /or the data contained therein. In proceedings for judicial review, the 

court should afford due weight to the decision of the consulter as to what amount to reasonable steps, but 

may grant relief if the court considers that the consulter has not taken such steps as are reasonable in all 

the circumstances of the case. 

 
Elsewhere decisions have been overturned on appeal by virtue of the fact that the consulter failed to make 

available executable versions of economic/financial models during the consultation process [reference]. 

 

These clarifications of the duties of consulters must condition how ComReg exercises the discretion, which 

it itself asserts it has, in the treatment of confidential information. 

 

The ultimate purpose of the process being consulted on would be to determine the level of contribution 

that operators (including eircom) might have to make in respect of the provision of USO.  Eircom has two 

distinct roles in this process, on one side it is the potential beneficiary of any Universal Service Fund (USF) 

and on the other in common with other operators it is a potential contributor to any Universal Service Fund. 

In respect of this second aspect there exists a very significant information asymmetry between eircom and 

the other operators. Not only has eircom had full visibility of its own information but it would appear that it 
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has had visibility of the analysis carried out by ComReg and its advisors and has had an opportunity to 

provide substantive and detailed comment on this.    

 

It is clear from even a cursory examination of the consultation documents that ComReg has failed to carry 

out a critical assessment of assertions of confidentiality. By way of example, in the Tera report titled 

“Assessment of eircom’s USP funding application for 2009/10 financial year” (hereafter the Assessment 

Report) at pages 14, 15 and 19, not only is the substantive data redacted but so too is the source of this data. 

It is difficult to conceive that in the circumstances of a USO funding application the sources of data could be 

properly maintained as confidential. Even if the data itself is properly considered confidential then, at a 

minimum, consultees should have an opportunity to comment on its provenance.  (The provenance of the 

information may be such as to undermine the reliability of the data or lessen the weighting it should be 

accorded). This blanket approach to redaction indicates that ComReg has not properly assessed the 

confidentiality/transparency balance. This in turn calls into question whether any of other redacted 

information should properly have been made available to consultees.     

 
Vodafone also has concerns that ComReg has incorrectly redacted information relating to the generic 

telecommunications market generated by it or its advisors which it relies on but has not made available for 

comment or review. By way of example, an assessment of replacement call rates is not information related 

to eircom or its business but is an assessment of the calling habits and patterns of end-users. This 

information, which is independent of eircom, would apply no matter what undertaking was was designated 

as the USP. Where this information has been produced by ComReg there does not appear to be any reason 

why ComReg should assert confidentiality over it, especially in circumstances where it appears to have 

shared it with one operator. Even where this information has not been shared with eircom, ComReg would 

have to justify why market generic information which is relied on in the decision making process has not 

been made available for comment. The apparent flaws in the reasoning behind this redaction call into 

question the validity of all other confidentiality assessments made by ComReg.    

 

Leaving aside the details of the redactions in the  workings of the modelling perhaps the most obvious  

instance of questionable  of redaction is the fact that ComReg and eircom consider as confidential the 

number of lines provided under the USO. We do not know if the ComReg assessed net cost of €5m is spread 

across 1,000 lines or 1,000,000 lines i.e. whether the net cost is on average €5,000 per line per annum or €5 

per line per annum. Given that these are meant to be lines that are uneconomic to provide absent the USO, 

there does not appear to be any market impact from revealing how many of them there are. 

 

It is relevant to note instances where comparative information has been referenced from other jurisdictions. 

This information is obviously in the public domain. This raises the question as to why this type of information 

would be confidential in Ireland but not elsewhere. 
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Consultation Questions 
 

Q. 1 Do you agree with ComReg’s preliminary view that consultancy costs incurred in respect of any 

application do not form part of the direct net cost? 

 

Please provide detailed reasoning to support your views. 

 

 

In evaluating the net cost of providing USO, the approach adopted is to consider what costs could have been 

avoided if eircom did not have USO. Absent USO as a eircom, as a rational profit maximising entity, would 

only provide those services on which it did not incur losses. In order to do this it would need to model the 

profitability breakpoint for the service in question.  

 

It would appear that the modelling carried out by eircom in respect of its USO funding request, including 

estimation of intangible benefits, Is substantially the same as it would need to carry out absent USO in order 

to determine which requests for PSTN connection it should refuse to meet on the basis that they were not 

profitable. 

 

It would appear therefore that the consultancy costs incurred in the preparation of the funding request 

would have been incurred even absent the USO and so they are not part of the direct net cost of providing 

USO. 
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Q. 2 Following ComReg’s assessment, detailed in Chapter 4, do you agree with ComReg’s preliminary 

view that the direct net cost for 2009-2010 is €7,139,331? 

 

Please provide detailed reasoning to support your views. 

 

 

General Principles 

 

At paragraph 4.2 of the consultation document ComReg sets out that “A key factor in assessing the direct 

net cost involves ascertaining the efficiency of the USP, “the USP is not compensated for inefficient 

decisions in the past or costs incurred inefficiently….it is only efficiently incurred costs which should be 

reflected in the net cost calculation.”  

 
In order to properly give effect to the requirement that “the USP is not compensated for inefficient decisions 

in the past or costs incurred inefficiently” it is necessary to determine whether the technology that the USP 

has chosen to meet its obligation is efficient particularly in terms of cost. 

 

The USO does not require that the USP uses any particular technology in meeting its obligation. Where the 

USP has made a business decision to use a technology which was more expensive than alternatives 

available which would also have allowed it to meet the obligation then it should not be compensated for the 

additional expense voluntarily incurred. 

 

This is reflected at paragraph 3.81 of D04/11 where ComReg statest:  

 

“As discussed in the Draft Decisions Paper, the efficiency adjustment is not based on whether or not the USO 

service could now be delivered more efficiently. Rather, ComReg will reasonably assess, at a high level, the 

appropriateness and efficiency of technology (including the efficiency from a cost perspective of 

implementing and maintenance of such technology) used at the time of instalment or upgrade when 
verifying the net cost calculation (i.e. for those uneconomic areas and uneconomic customers identified).” 

 

Entirely absent from ComReg’s analysis is any consideration of whether the USP had available to it cheaper 

technologies than the one chosen which it could have used to meet all or part of the USO. 

 

For example eircom deploys a “Fixed Cellular Solution” to provide fixed PSTN services to some customers. 

Eircom itself must feel that this solution represents a cost efficient and operationally effective alternative to 

the use of copper in some circumstances. There is no exploration of the decision thresholds that eircom 

used in making the decision to use FCS as opposed to copper and whether these thresholds where correctly 

calibrated against costs. Even where eircom did use FCS there is no exploration of whether it used the lowest 

cost mobile provider.  

 

The designation of a USP creates the potential for additional retail PSTN connections which would not 

otherwise have been commercially provided. This in turn creates demand for the upstream wholesale inputs 

required to deliver them. This wholesale demand is at a higher price point than the general narrowband 

access market. Eircom appears to have made a decision to self-supply this additional higher priced 

wholesale demand, and in doing this it has held the additional demand off the wider wholesale market. It is 

arguable that where an alternative to eircom’s self-supply was used for the access layer for USO areas or 

lines and at a higher price than normally commercially justified by the retail market prices, this would 
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enable the access provider to offer services at incremental or marginal costs in neighbouring non-USO 

areas. This would have positive competition impacts in the downstream retail market in which eircom has 

been found to have SMP. An approach to the assessment of eircom’s funding application which did not 

assess whether alternatives to eircom’s copper based solution were more cost effective is arguably 

distortive, does not promote efficient investment or competition, and is not in keeping with ComReg’s 

objectives.  

 

In addition to the assessment of efficient technology choice, a significant issue arises as to the cost 

efficiency of eircom’s operational cost base. Over the period from 2009 eircom has engaged in a series of 

well publicised headcount reduction exercises and other operational cost improvements. When coupled 

with the simultaneous improvement in operational performance in terms of its USO performance targets, 

these provide evidence that eircom’s operational costs for the period of this funding request were 

inefficient. ComReg’s analysis does not make the necessary adjustment to take account of these manifest 

cost inefficiencies. 

Assessment Report 

  

Revenue Data 

 

Due to the level of redaction it is impossible to properly review or comment on the detailed assessment 

carried out by Tera under each revenue heading. In addition the summary nature of the descriptive 

information given in respect of each of the line items in Table 1 makes it impossible to properly assess 

whether the proposed exclusions or inclusions are correctly categorised or whether they might include 

inappropriate items.  

 

Notwithstanding the level of redactions, Vodafone wishes to make the following observations . These 

observations are not exhaustive but are illustrative that the approach adopted by Tera will recognise less 

than the appropriate levels of revenue and so will tend to overestimate the net direct cost of USO 

 

DSL retail  

It is proposed to exclude satellite rentals and connections. However unless it can be shown that 

such retail services are not sold in conjunction with retail PSTN services (whether or not as part of a 

bundle) then it is not certain that the satellite “DSL” (a contradiction in terms) sale and revenues are 

not dependent on the fact that the customer also has a PSTN service. Given that the type of 

customer who must be provisioned using a satellite connection for broadband rather than a copper 

based broadband connection  is likely to be the type of customer with longer loop lengths and 

therefore a USO customer, this is a relevant consideration. 

 

Leased Lines 

It is proposed to exclude all revenues associated with fibre based connections and wholesale 

Ethernet connections. Vodafone believes that some of this will contribute to shared cost items such 

as field force, buildings, and potentially duct and overhead infrastructure. In order to properly 

exclude such revenue, a very strong validation exercise must be undertaken to ensure that on the 

cost side the appropriate proportion of cost is attributed to the USO service under these cost 

headings. From the information made available it is impossible to comment on whether the proper 

cost exclusions have been made 

 



Vodafone Response – ComReg13/45  Eircom’s USF Application for 2009-2010 

 

Non Confidential 9  

 

Freephone 

In the commentary Tera incorrectly states that these revenues are not attributable to uneconomic 

customers because the terminating business customer will not be a “USO” customer. However for 

freephone the revenue causation is the person making the call. This may well be a “USO” customer. 

There will be no direct revenue attributable to the “USO” customers’ bill as these calls must be free 

to the caller. Similar reasoning applies to the calls to shared cost and PRS numbers where there is 

partial revenue directly attributable to the USO customers’ bill but eircom derive additional revenue 

from these calls from the terminating customer. 

 

Revenue not intrinsic to a particular MDF 

Using the fact that a revenue stream isn’t attributable to a particular MDF as a blanket reason to 

exclude it  is not in itself a valid approach. Such revenue can only be excluded if it can be shown that 

there is no causation between the USO and the revenue source.  

 

Retail Remaining – VOIP 

It is proposed to exclude all revenues associated with VOIP based on the fact that the majority are 

based on fibre based connections. Vodafone believes that some of this revenue will contribute to 

shared cost items such as field force, buildings, potentially duct and overhead infrastructure. In 

order to properly exclude such revenue a very strong validation exercise must be undertaken to 

ensure that on the cost side the appropriate proportion of cost is attributed to the USO service 

under these cost headings. From the information made available it is impossible to comment on 

whether the proper cost exclusions have been made. 

 

Retail Remaining – VPN 

The reason given is that there is insufficient data for allocation through the model – not that the 

revenues are not relevant to USO. On its face the mere absence of data does not appear to be a 

sufficient reason to exclude these revenues in a blanket fashion with no attempt to estimate the 

relevant revenue contribution. 

 

Staff on Loan 

The revenue from staff on loan is in effect an efficiency adjustment to eircom’s general Opex. Staff 

“loaned” to other entities are obviously surplus to the numbers of staff needed to run eircom’s own 

network. If they were not then eircom would not be in a position to release them. The revenue 

obtained from “loaning” out these staff offsets their operational headcount costs. As these 

headcount costs relate to staff not necessary to run the eircom network their exclusion for the 

eircom cost base by way of the balancing revenue is a necessary efficiency adjustment in reckoning 

the net direct cost of USO. 

  

Cost Data 

 

Replacement calls 

In terms of the replacement call rate Tera has endorsed an approach that seems to assume that if eircom 

did not have USO then the USO customers would not be provided with  fixed connections to the PSTN.  

 

Consider the situation that, absent USO, these customers are provided with connection on commercial 

terms by the market. In this case there is no need for a USO but there are also no replacement calls for 

eircom as the calls will be made by these end-users via the network of their alternative supplier.  

 

Alternatively if there is no provision of service on commercial terms by the market then there is a need for a 

USP to be designated. In the test to be applied to determine net cost of USO to eircom you must assume 
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that this is not eircom, but of regulatory necessity it must be someone else. This means that even if eircom 

is not designated as USP the USO demand from individual end users will be fulfilled by providing them with 

the PSTN connection.  As with the previous scenario, where this connection is provided on a commercial 

basis,  there are no replacement calls for eircom as the calls will be made by these end-users via the network 

of their alternative USO supplier. 

 

In either scenario, if eircom does not have a USO the end-user demand for PSTN connection is served by 

someone else. There is no replacement call revenue for eircom as the call revenue attributable to eircom’s 

USO connection will be fully attributable to the alternative provider’s connection. 

 

General 

Due to the level of redaction it is impossible to comment on the detailed assessment carried out by Tera 

under each cost heading. In addition the summary nature of the descriptive information given in respect of 

each of the line items in Table 4, Table 5 and Table 8 make it impossible to properly assess whether the 

proposed exclusions or inclusions are correctly categorised or whether they might include inappropriate 

items. 

 

In terms of Table 8 it is noticeable that some figures are included from the BT model – the question arises as 

to why if this information is not considered confidential by an incumbent USP in one jurisdiction, similar 

information under other cost headings would be considered confidential in eircom’s cost model here. 

 

As set out previously direct market evidence in the form of eircom’s operational cost improvement 

programmes since 2009 demonstrate that these 2009 operational costs were inefficiently high. There has 

been no adjustment to deal with this issue. The Opex efficiency adjustment based on LFI only excludes the 

cost of activities which would not have been appropriate to assign to USO in any event., it does not deal with 

this more general cost inefficiency. 

 

Summary 

Notwithstanding our inability to intelligently assess and comment on the consulted on issues due to the 

level of redactions, it has been possible to identify areas where the assessment method proposed will yield 

an overestimate for net direct cost. It is impossible for Vodafone to quantify this due to the lack of 

information but it is clear that the figure that ComReg proposes to use for net direct cost is too high and 

cannot be relied upon to determine the size of any potential Universal Service Fund. 
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Q. 3 Following ComReg’s assessment, detailed in Chapter 5, do you agree with ComReg’s preliminary 

view that the intangible benefits estimate for 2009-2010 is €2,043,786? 

 

Please provide detailed reasoning to support your views. 

 

 

ComReg’s own consultant (Oxera) has concerns regarding the methodology adopted by eircom in 

estimating the single largest  portion of the intangible benefits. In these circumstances Vodafone cannot 

agree with ComReg’s preliminary assessment. 

 

Oxera’s report on the Assessment of WIK’s calculation of intangible benefits sets out at table 6.1 that some 

90% of the intangible benefits are attributable to enhanced brand recognition.  

 

At section 7.1 OXERA summarises its assessment of WIK’s work in this area. This concludes that the WIK 

model gives counterintuitive outcomes “which raises questions about the validity of WIK’s assumptions, as 

well as the applicability of its model”  

 

In addition Oxera sets out four areas of concern with WIK’s empirical estimation of the benefit of enhanced 

brand recognition.    

 

These short comings in the category which is most material indicate that the WIK report is not suitable to be 

used as an input to the USO funding application. The fact that part of eircom’s  submission is unreliable 

means that ComReg should reject this request as not being capable of being adjudicated.  

 

As USP, the onus is on eircom to submit a fit for purpose funding request. It has had a number of time 

extensions to allow it to do this. ComReg should not consider or accommodate a deficient application. 
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Q. 4  Following ComReg’s assessment, detailed in Chapter 4 and 5, given ComReg’s preliminary view that 

the direct net cost is €7,139,331 and that the intangible benefits are €2,043,786; do you agree with 

ComReg’s preliminary view that the positive net cost for 2009-2010 is €5,095,545? 

 

Please provide detailed reasoning to support your views. 

 

 

Vodafone does not agree that ComReg has used the correct methodology to assess the net direct cost to 

eircom of providing Universal Service. Vodafone believes that this cost is too high and that positive net cost 

is overstated by some considerable degree. 
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Q. 5 Following ComReg’s assessment, detailed in Chapter 6, do you agree with ComReg’s preliminary 

view that a positive net cost of €6,225,219 or €5,095,545 for 2009-2010 is not an unfair burden on Eircom? 

 

Please provide detailed reasoning to support your views. 

 

 

Vodafone is of the view that the first question to be asked in determining undue burden is could  the USP 

recover the costs of Universal Service provision and not whether it did actually recover this cost? The gap 

between these two questions is important. If the USP could recover the costs but due to some inefficiency, 

poor business planning or execution or a deliberate commercial decision, did not do so, then it is Vodafone’s 

view that there is no case for it to be compensated as any funding shortfall is entirely of its own making. 

 

Vodafone is of the view that the “profitability” test used by ComReg is not the appropriate test to be used in 

connection with a USP which has also been designated as exercising SMP on the national market for Retail 

Fixed Narrowband Access. The very essence of such a designation is that the SMP operator is capable of 

acting independently of the market.  In this instance the USP has the ability to recover the costs of the USO 

from the market and so the USO cannot be an undue burden. 
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Conclusion 
 

ComReg has obviously invested significant resource into the assessment of eircom’s request for funding of 

it meeting its USO obligation in the period 2009/2010. It has reached a preliminary view that this request 

should not be acceded to.  

 

While Vodafone believes that this is the correct outcome from any assessment of eircom’s request, it is also 

of the view that  this conclusion is more properly based on more fundamental reasoning than that relied on 

by ComReg. Primarily these are the serious deficiencies in the validity and sufficiency of eircom’s request.  

 

Without prejudice to the view that the request should not be considered at all, and notwithstanding the 

impossibility for Vodafone to carry out a meaningful review of the consulted on matters due to the level of 

redaction,   Vodafone believes that the net cost claimed is significantly overestimated. 

 

Even if the size of the funding request was not overstated then Vodafone is of the view that there are 

fundamental reasons related to eircom’s SMP designation which mean that any net cost to eircom of the 

USO is not an undue burden. 

 

 The issues raised by Vodafone in respect of this funding request will also be relevant to requests for later 

periods and we would urge that ComReg take them into account in assessing any such future funding 

requests. 
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