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eir would like to take this opportunity to comment on the non-confidential submissions to 

ComReg’s consultation on Further specification of price control obligations in Market 3a (WLA) 

and Market 3b (WCA) (ComReg 17/26). eir has a number of general observations as well as 

specific concerns surrounding certain claims and assertions made by other alternative 

operators (OAOs). 

 

General observations 

 

1. Ireland’s digital economy is approaching a critical juncture for the delivery of very high-

speed broadband. In this context, the regulatory regime for the next number of years will 

play a crucial role in creating an environment conducive to the rollout of FTTH. Ensuring 

that the regulatory approach provides certainty, as well as the correct investment 

incentives, and thereby supports the development of infrastructure competition has been 

recognised by the Commission and pan European bodies such as the FTTH Council as a 

key factor in delivering gigabit connectivity.  

 

2. eir is extremely concerned that the proposed move to cost orientation for FTTC1 will cause 

harm to consumers in the long run by creating a very material deterrent to future 

investment in network infrastructure in Ireland, thereby discouraging network competition. 

This appears to be a view shared by other network providers. eir and other current and 

prospective investors will be discouraged by the prospect of diminishing returns, making 

already challenging business cases, particularly those where returns are likely to be 

marginal, uneconomic.  

 

3. eir notes that in line with developments in the wholesale broadband market and planned 

and commenced infrastructure rollout, there is a distinct divergence in the overall tone of 

responses and reactions to ComReg’s proposals. This reflects the disparate views of 

OAOs that have plans to invest in their own infrastructure as opposed to those that simply 

wish to buy an active wholesale service at the lowest price possible and those that 

operate in the intermediate wholesale market. 

 

4. This can be seen in particular with regard to the dissonance prevalent in the ALTO 

response and the extent to which the response suffers from trying to reflect the disparate 

                                                      
1
 FTTC is used throughout this response to refer to VDSL and EVDSL 
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views of OAOs and their varying levels of commitment to infrastructure investment. Also of 

note, is the fact that separate responses have been submitted by SIRO and Vodafone, 

which has not been a feature of previous consultations or indeed the earlier stage of this 

particular consultation concerning the WLA and WCA market reviews (ComReg 16/96). 

This would appear to indicate a divergence in opinion as to the appropriate approach to 

pricing remedies in the relevant markets, how such will affect the investment incentives 

available to both eir and OAOs and the importance of those same incentives.  

 

5. eir considers that certain OAOs have raised numerous valid points concerning the 

potential effects of ComReg’s proposals that may be unintended and the likelihood that 

such proposals will stymie investment.  

 

 SIRO believes that infrastructure competition should be the preferred option from a 

regulatory perspective and all decisions made should promote alternative 

investment. A regulatory regime which attempts to promote investment utilising the 

incumbent infrastructure is likely to act a barrier to the utilisation of alternative 

infrastructure. SIRO submits that the use of HCA in some elements of the pricing 

models in particular may result in prices being set at a level below that which 

would be required to sustain investment in alternative infrastructure. 

 SIRO expresses concern around ComReg’s proposal to base the VUA FTTC 

pricing on exchanges with active FTTC/EVDSL lines rather than all VUA sites and 

questions whether this gives other operators an appropriate incentive to invest in 

infrastructure to serve additional exchange areas.  

 SIRO is also concerned by ComReg’s proposal to implement a single per-port 

price for FTTH, as has been done with FTTC and would be in favour of allowing eir 

to retain differing wholesale price points for differing FTTH product speeds. 

 enet has significant concerns in relation to ComReg’s proposal to put in place a 

single, i.e. flat-rate, monthly rental charge for FTTC-based VUA services, with this 

charge set using the BU-LRAIC+ cost standard. enet considers that ComReg 

should move away from a flat-rate approach to VUA and instead adopt a tiered 

approach in relation to wholesale pricing. 

 enet is of the view that anchoring FTTC wholesale pricing to the BU-LRAIC+ 

standard will inevitably lead to knock-on reductions in all related wholesale prices, 

including for FTTH-based wholesale products thereby having a major impact on 
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alternative providers of FTTH services and could call into question planned 

investments by these operators, enet included. 

 Virgin Media considers that the imposition of cost-oriented obligations on eir’s 

FTTC VUA and Bitstream products has the potential to undermine investment in 

competing broadband infrastructure. Virgin Media is of the view that the availability 

of regulated cost-oriented access to eir’s FTTC network could impact decisions by 

operators, including Virgin Media, to deploy network in some areas. In addition a 

national cost orientated price control for FTTC VUA and FTTC Bitstream fails to 

account for the variation in network deployment costs. By definition, this would 

result in under-recovery in towns with higher-than-average deployment costs. 

 

6. It is important to understand the impact of the reduction in wholesale prices on retail 

prices. In the context of a competitive retail market, reductions in wholesale prices will be 

reflected in retail prices. Customers are sensitive to the differential between the prices of 

various services and if this differential grows, take-up of higher speed services is 

adversely affected. Cost-based regulation of FTTC, at the price levels proposed by 

ComReg critically undermines the migration path for customers from FTTC to FTTH. In 

this manner, FTTC pricing effectively anchors pricing for FTTH services. The FTTC 

product that ComReg intends to impose stricter price controls on is capable of meeting the 

needs of the vast majority of users for at least the next number of years. Higher bandwidth 

products delivered over FTTH can command a premium, however if the price of the 

substitute FTTC product falls, the price of those premium products will tend to fall by the 

same or a similar amount.  

 
7. It is this collateral effect that has the potential to significantly undermine the economics of 

investment in FTTH. Cost oriented prices for FTTC will lead to the elimination of any 

scope for infrastructure-based market entry in Ireland and will result in retaining an 

outdated focus on service level competition. This would seem in direct contrast to the 

Commission’s vision for the telecommunications sector in Europe. The Commission has 

proposed an ambitious overhaul of EU telecoms rules, the main objective of which is to 

encourage investments in very high capacity (VHC) networks, such as fibre networks and 

fifth-generation mobile systems (5G).  

 

8. It is envisaged that the promotion of such investments will be key to delivering the 

extremely ambitious Gigabit Society connectivity targets. The Commission wishes to 

achieve the following by 2025; 
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 Commercially available 5G mobile communications systems in all urban areas and 

major transport corridors in Europe 

 Access by all households to internet connectivity offering a download speed of at 

least 100 Mbps and upgradeable to gigabit speed. 

 Socio-economic drivers’ such as schools, transport hubs and businesses should 

enjoy a connection speed of 1 Gbps. 

 

9. The availability and take-up of VHC connectivity are now elevated to core objectives of the 

EU regulatory framework for the telecoms sector. To this end the proposal aims to provide 

incentives for both incumbents and other operators to make economically viable 

investments in high capacity networks that meet the future needs of the Union.  

 

10. The Commission's intervention appears to be timely, given that international benchmarks 

show that Europe is generally lagging behind the United States and other developed 

economies in fast broadband access and needs to do more to attract investments.  

 

Figure1.  FTTH/B global ranking, September 2016 

 

 

 

Source: FTTH Council Europe 
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11. Although Ireland has now passed the 1% threshold to join the FTTH ranking, it is of note 

that in a European context, Ireland is still significantly behind in terms of FTTH coverage.  

 

Figure 2. FTTH/B European coverage, June 2016 

  

 

 

Source: Europe’s Digital Progress Report 2017 – Connectivity 

 

Table 1. Broadband coverage in Ireland by selected technologies (% Households) 

 

  2013 2014 2015 2016 

DSL 92.5% 92.5% 92.5% 92.5% 

VDSL 33.2% 60.8% 70.6% 80.6% 

FTTH 1.7% 1.7% 4.5% 5.5% 

Cable 42.4% 42.4% 42.7% 43.3% 

 

Source: Europe’s Digital Progress Report 2017 – Connectivity  

 

12. It is clear that FTTH rollout in Ireland is currently at a very early stage and the likelihood of 

regulatory failure in the context of a market in transition is significantly increased. ComReg 

is proposing to impose heavily interventionist and burdensome pricing remedies in the 

WLA and WCA markets. For nascent technologies, pricing is far more complex and there 

are a number of interrelated variables, for which the outcome of intervention is inherently 

difficult to forecast.  

 

13. As presented by the FTTH Council at the annual ComReg conference 2017, the policy 

and regulatory framework is key to creating an environment conducive to the rollout of 
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FTTH. This includes inter alia regulatory clarity and certainty as well as the prioritisation of 

competitive infrastructure deployment i.e. remedies that directly support the development 

of infrastructure competition.  

 

 

14. eir considers that ComReg should heed the warnings inherent in the submissions of those 

operators who are investing in their own networks, that is to say that ComReg’s proposals 

are premature as well as disproportionate at this particular juncture and will only serve to 

erode investment as well as migration incentives at a crucial stage in terms of the 

development of the broadband market in Ireland. It would appear that ComReg are 

pursuing at pace the incorrect market conclusion and subsequent remedies at this time.  

 

15. eir has significant concerns with regard to ComReg’s proposal to move to cost orientation 

for FTTC, concerns that are compounded by numerous shortcomings in the cost models. 

The regulatory approach previously adopted in Ireland led to a particular form of 

competition emerging i.e. deployment of widely available upgraded copper (FTTC), which 

results in competition that is still heavily dependent on access regulation. This pattern of 

stringent access and pricing regulation and a corresponding lack of investment in FTTH is 

a pattern that has been observed in a number of other European countries as noted by 

Shortall and Cave (2015)2 and Briglauer, Cambini and Grajek (2017)3. eir is of the view 

                                                      
2
 Shortall, T. and Cave, M., Is Symmetric Access Regulation a Policy Choice? Evidence from the 

Deployment of NGA in Europe (April 1, 2015). COMMUNICATIONS & STRATEGIES, no. 98, 2nd 
quarter 2015  
3
 Briglauer, W., Cambini, C. and Grajek, M., Speeding Up the Internet: Regulation and Investment in 

European Fiber Optic Infrastructure (May 3, 2017). ESMT Working Paper Forthcoming 
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that, given the current status of network deployment in Ireland and the requirement for 

additional investment in VHC networks, further consultation with industry is now required.  

 

Proposed pricing remedies 

 

16. A number of operators are supportive of ComReg’s proposal to continue to apply a margin 

squeeze test to FTTH products but express concerns around the proposals to move to 

cost orientation for FTTC products and in relation to ComReg’s proposal to put in place a 

single i.e. flat rate FTTH charge. 

 

17. enet for example considers that ComReg should move away from a flat-rate approach to 

VUA and instead adopt a tiered approach in relation to wholesale pricing. eir agrees that it 

would be of benefit to overall market outcomes to allow it to retain differing wholesale 

price points for differing FTTH product speeds. eir also agrees that, with the aim of 

providing the best outcomes in terms of innovation, choice, quality and price, 

infrastructure competition should be the preferred option from a regulatory perspective 

and all decisions made by ComReg should seek to promote infrastructure investment by 

both eir and OAOs. A regulatory regime which attempts to promote competition through 

access to and the utilisation of eir’s network only is likely to act a barrier to optimal 

investment in and utilisation of alternative infrastructure. By setting FTTC pricing using 

cost orientation there are a number of effects that eir believes ComReg has not sufficiently 

considered. 

 

18. Wholesale pricing flexibility will be restricted if ComReg sets eir FTTC/EVDSL prices 

substantially below FTTH/B pricing levels. FTTC prices act as a constraint on FTTH/B 

prices and imposing cost orientation for FTTC will inevitably lead to knock-on reductions in 

all related wholesale prices. Although FTTH is often considered the superior or ‘gold 

standard’ broadband product from the perspective of the chain of substitutability, current 

consumer switching incentives will of course be based on perceived speeds, services 

available over higher speeds, pricing levels and a certain level of satisficing behaviour.  

 

19. In a market where FTTH deployments such as SIRO’s overlap eir’s FTTC network, FTTC, 

which can provide speeds of up to 100 Mbps, is a close substitute for a 150 Mbps FTTH 

product. To therefore incentivise end-users to switch to FTTH, operators are likely to set 

the pricing levels in such a manner that the price differential is minimal. This can be seen 

in the prevailing prices for FTTC and FTTH and the convergence that has occurred over 
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the last 16 months. In June of last year for example the average contract price per month4 

for eir’s FTTC product was €45 per month, while the corresponding price for its 150 Mbps 

FTTH product was €50 per month, a price differential of €5 per month (See Figure 1). It 

would appear from ComReg’s analysis of retail pricing in ComReg 16/96 that a similar 150 

Mbps product was not offered by Vodafone. With regard to pricing levels as of October 

2017, the current average contract price per month for eir’s FTTC and 150 Mbps FTTH 

products is €53, while Vodafone’s average contract price per month for both products is 

€43 (See Figure 2). This illustrates the extent to which FTTC acts as an anchor product 

for FTTH, particularly for the lower bandwidth product. All higher bandwidth FTTH 

products are subsequently price constrained in relation to the 150 Mbps FTTH product.  

 

Figure 1. Price of retail fibre products for selected operators (June 2016) 

 

 

Source: Internal eir analysis 

 

 

 

 

 

 

 

 
                                                      
4
 Speeds are advertised headline speeds. Prices are calculated as the contract average monthly charge, 

accounting for promotional discounts, contract length and any installation, set-up or activation charges applied i.e. 
this represents the average cost recovered by the operator per month over the term of the contract.  
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Figure 2. Price of retail fibre products for selected operators (October 2017) 

 

Source: Internal eir analysis 

 

 

20. [  Demand in the wholesale market is a derived demand i.e. driven by demand in the 

retail market. If ComReg proceeds with its proposal to implement cost orientation for 

FTTC, thus resulting in a lower wholesale price for FTTC, OAOs will undoubtedly pass 

these savings on to end users. This would create a larger price differential between FTTC 

and FTTH at the retail level with increased unwillingness on the part of end-users to 

migrate from FTTC to FTTH. If retail demand for FTTH stagnates this has a direct effect 

on wholesale demand for FTTH products unless the wholesale price for FTTH products 

also decreases. 

 

21. In the context of current deployments of FTTH/B where operators are overbuilding eir’s 

FTTC network in large provincial towns, wholesale prices for FTTC, which are artificially 

low due to flaws in the cost models and failure to consider an appropriate risk premium, 

will undermine the business case for that investment. The ComReg proposal to limit eir to 

a single FTTH/B price would also destroy value in investments by both eir and OAOs. The 

use of a single price places artificial constraints on the ability of retail operators to 

differentiate FTTH products based on speed and price, particularly where the variances in 

speeds available is large. The result at the retail level is that the FTTH price cannot be 

tailored to demand and customer willingness to pay. On the basis of derived demand, this 
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feeds through to the wholesale level and makes it harder for operators that have invested 

in FTTH networks to recover their investment costs.  

 

22. Furthermore, a national cost orientated price control for FTTC VUA and FTTC Bitstream 

fails to account for the variation in network deployment costs. This proposal will lead to 

under-recovery in towns with higher-than-average deployment costs. 

 

23. It would appear that other operators who are investing in their own infrastructure share 

this view and that such a move may call into question the business case for further 

planned investments by operators, a point that is in fact explicitly made by Virgin Media 

and enet. This would appear to be in conflict with Government and EU goals of achieving 

ubiquitous high speed broadband coverage. Where private investment fails to provide 

services of economic interest to a cohort of end-users, it is likely that additional public 

funding and thus transfers from taxpayers to operators would be required.  

 

24. In addition, eir disagrees with any suggestion, such as that contained within Sky’s 

response, that a move to impose a cost-orientation obligation on FTTH based Bitstream 

services is either appropriate or justified at this time or indeed over the period of the 

market review. Furthermore, Vodafone suggests that “an immediate price reduction is 

warranted for CGA products” and “should be implemented immediately independent of 

any further consideration of the WLA/WCA markets”. eir considers that both suggestions 

exhibit a lack of understanding around the complexities present in wholesale markets, the 

chain of substitution and the nature of regulating markets that are in decline.  

 

25. eir agrees with the view expressed by Virgin Media that ComReg’s current approach to 

Next Generation Access (NGA) regulation is working. The retail broadband market has 

become effectively competitive over the last number of years, while at the same time other 

operators have expressed confidence in their ability to grow and invest in their own 

infrastructure under the current regulatory regime; 

 

(i) Virgin Media has confirmed that it plans to expand its footprint by an additional 

200,000 new homes and businesses over the next two years, a 25% increase on 

its current network coverage. 

(ii) SIRO with a network of over 85,000 premises passed is now Ireland’s second 

largest FTTB operator. SIRO is live in 15 towns with construction advanced in a 
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further 3 towns. SIRO has contracted with five different retail service providers and 

has network agreements with both BT and enet. 

(iii) Imagine and Huawei have announced the formation of a strategic partnership with 

plans to deploy the first national Wireless-to the-x (WTTx) network. Imagine will 

commence the rollout of its network in October with the objective of 85% market 

coverage by 20195. 

(iv) enet has developed a joint venture with SSE Ireland to bring fibre broadband to 

115,000 homes and businesses in the western and north-western regions of 

Ireland by 20196. eir notes that SSE already provides retail broadband in the UK 

and it’s possible that they may do so in Ireland while offering discounts to existing 

energy customers. 

 

26. eir therefore does not agree with Vodafone’s assertion that the “requirement for cost 

based stable pricing is immediate – otherwise the case for further investment in the fixed 

broadband market in Ireland is questionable”. It would appear that operators plan to 

continue to invest substantially in these markets in the presence of the current regulatory 

regime, which provides continued incentives for investment. The motivations behind 

ComReg’s current approach to regulation, which allows for a degree of pricing flexibility in 

relation to NGA products, therefore remain relevant.  

 

FTTx network rollout 

 

27. ALTO believes that ComReg has erred in its assumption that “FTTC rollout stopped at the 

end of 2016” and “considers it too early for ComReg to make the rollout assumptions that 

it has”. eir agrees with ALTO that the FTTC rollout is on-going and would add that due to 

the continuing nature of the rollout a move to cost orientation is not appropriate at this 

time. The proposal to impose cost orientation on FTTC is not justified given the state of 

competition and given that the imposition of such an obligation at this stage of eir’s rollout 

of high speed broadband would undermine and deter on-going investments in NGA by eir 

and other players. ComReg’s stated reasons for imposing the new obligations do not, 

upon inspection, provide a sound basis for such high-risk regulatory intervention  

 

                                                      
5
 http://www.huawei.com/en/news/2017/8/WTTxGame-Changer-Superfast-Broadband  

6
 https://www.siliconrepublic.com/comms/enet-sse-broadband-fibre-ireland 

 

http://www.huawei.com/en/news/2017/8/WTTxGame-Changer-Superfast-Broadband
https://www.siliconrepublic.com/comms/enet-sse-broadband-fibre-ireland
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28. ALTO is of the view that eir “cherry picked” the 300,000 premises although it is not clear 

what point ALTO is trying to make. eir notes that it is rolling out its fibre network to these 

300,000 premises on the basis that it can do so commercially and in a cost effective 

manner. eir also notes that a large proportion of these premises will also benefit from the 

rollout planned under the enet-SSE joint venture. eir considers that this is a prime 

example of the nature of competition in the wholesale broadband market and in particular 

in areas that are best served by market forces rather than regulatory intervention.  

 

29. BT contends that eir “has now established what may be considered a de facto monopoly 

position i.e. out of 2.2 Million lines eir has already rolled out its network to pass 1.6 Million 

premises and have agreed with the State to commercially bring this to 1.9 Million 

premises by the end of 2018”. eir does not agree that it has in any sense established a de 

facto monopoly position and notes that network presence in and of itself does not indicate 

a position of dominance as any determination of market power will depend on product and 

geographic market definitions. As noted in paragraph 25 above the current regulatory 

regime is encouraging dynamic network investment. 

 

30. As a result of differing competitive conditions in urban and rural areas there are likely to 

be sub-national wholesale markets as well as differences in the levels of product 

substitutability within these markets. For example in rural areas, where more users access 

broadband via traditional telephone lines, one would expect to see higher levels of 

switching between copper based services and mobile broadband, FWA and satellite.  

Urban areas on the other hand will generally benefit from competition between broadband 

services provided over cable, VDSL and FTTH. As such eir is of the view that in contrast 

to a monopolistic market, there is effective competition in both urban and rural broadband 

markets, albeit due to the existence of different competitive effects. 

 

Current wholesale broadband access pricing 

 

31. eir disagrees that increases in the price of its next generation wholesale broadband 

access (WBA) products were “retribution”, “a cynical ploy” or “unjustifiable”. Having regard 

to the competitive nature of the market in which eir operates, this is not something that 

would make sense for eir to do. eir is satisfied that the price increases were entirely 

justified and consistent with market developments including requirements for further fibre 

roll-out. In addition penetrative or exploratory pricing is a common strategy for nascent 

technologies, especially in a scenario where legacy technologies are subject to regulatory 
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remedies, which may serve to cause the initial price points of a replacement technology to 

be lower than that which would otherwise be expected.  

 

32. eir notes that NGA WBA prices are currently regulated by ComReg in a manner that 

allows for such pricing flexibility whilst also providing for the need to ensure that effective 

competition is maintained, as envisaged by the European Commission (EC) in its 2013 

Recommendation (‘the 2013 Recommendation’)7 on consistent non-discrimination 

obligations and costing methodologies to promote competition and enhance the 

broadband investment environment. In particular, ComReg Decision D03/13 sets out price 

controls designed to prevent margin squeezes at the retail level and ensure appropriate 

‘economic space’ between various wholesale products by regulating, inter alia, the relative 

levels of open eir’s Bitstream Plus and VUA products (which were notified to ComReg) are 

compliant with relevant price controls. The price increases were compliant with all of eir’s 

obligations. 

 
33. Certain operators appear to imply that the price increase fully justifies a move to a cost 

orientation remedy for FTTC. Cost orientation is a remedy appropriate for mature products 

rather than growing markets with uncertain demand and costs. eir is of the view that 

OAOs are simply urging cost orientation to allow them to lower prices so as to retain 

higher margins. eir notes that despite increases in the price of wholesale access, both Sky 

and Vodafone have the ability to price competitively in the current market context and to 

leverage significant margins in other non-fixed assets in order to price in such a manner 

as to gain market share. For example Sky has priced its fixed dual play bundle and triple 

play bundles at standard prices of €55 and €84.50 respectively for the last number of 

quarters. Vodafone’s equivalent dual play offerings increased by €5 to €60 as of Q4 2016, 

while its triple play product has remained stable at €70 (See Table 2). At the same time, 

both Vodafone and Sky have increased their share of the retail broadband market, with 

Vodafone’s share increasing by 0.6% and Sky’s increasing by 1.1% between Q2 2016 

and Q2 2017. In contrast, eir’s market share over this period has declined by 1.5% (See 

Figure 3).  

 

 

 

 

                                                      
7
 C(2013) 5761, 11.9.2013  

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/c_2013_5761_en.pdf  

http://ec.europa.eu/smart-regulation/impact/ia_carried_out/docs/ia_2013/c_2013_5761_en.pdf
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Table 2. Standard retail price for competitor dual play and triple play bundles 

 

 

Source: Internal eir analysis 

 

Figure 3. Fixed broadband retail market shares (subscriptions) 

 

Source: ComReg Quarterly Key Data Report 

 

34. ComReg itself appears to consider that simply because some penetration data now exists, 

the FTTC market can be treated as effectively mature with costs and volumes sufficiently 

easy to forecast. In the face of infrastructure-based competition that is only just emerging, 

this is simply not correct. In addition as per the 2013 Recommendation “it is important in 

order to promote efficient investment and innovation…to allow those operators investing in 

NGA networks a certain degree of pricing flexibility to test price points and conduct 

appropriate penetration pricing”. 

 

Transparency 

 

35. ALTO considers that ComReg should “seek to provide more transparent reviews of pricing 

and price change applications from eir by means of production of cost models and also by 

means of mini consultations or requests for input on proposed changes on an ex ante 

Q1 2016 Q2 2016 Q3 2016 Q4 2016 Q1 2017 Q2 2017

Sky 55.00€                 55.00€           55.00€             55.00€              55.00€                55.00€              

Vodafone 55.00€                 55.00€           55.00€             60.00€              60.00€                60.00€              

Sky 84.50€                 84.50€           84.50€             84.50€              84.50€                84.50€              

Vodafone 70.00€                 70.00€           70.00€             70.00€              70.00€                70.00€              

Fixed 2P

Fixed 3P 
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basis”. eir notes that the contents of eir’s price change applications are commercially 

sensitive and it would not be justifiable that they would be provided in order to inform ‘mini 

consultations’. It is unclear whether ALTO is proposing this in the context of the retail or 

wholesale market but eir notes that this would simply inform OAOs of eir’s commercial 

strategy and provide unmitigated incentive for operators to frustrate the process as well as 

eir’s ability to compete. 

 

eir’s Civil Engineering Infrastructure 

 

36. ALTO once again raises concerns around eir’s duct products and insists that eir is wrong 

in its assertion in its response to the WLA/WCA Market Review (ComReg 16/96) that 

there is no issue. This is a view that is echoed by BT.  

 

37. Although the suitability or otherwise of eir’s civil engineering infrastructure (CEI) is not 

considered in this consultation, it would appear that ALTO and indeed BT are intent on 

engaging in regulatory gaming with repeated efforts to discredit eir’s duct and pole 

products. [  

 

38. Access seekers invariably want better arbitrage (via a heavily regulated eir) in order to 

add value to their businesses. In addition, ComReg itself has recognised in the response 

to the Consultation on its ECS Strategy Statement 2017-2019, that widespread take-up of 

CEI access products has been relatively limited in the EU and that it is likely that 

economies of density will impede the use of CEI in more rural areas. 

 

“ComReg notes it is unlikely that such access products will obviate the need for other 

forms of access remedies in the short to medium term, including for reasons 

associated with the economic viability of using civil engineering infrastructure in areas 

where lower premises density makes the business cases challenging; it is notable that, 

with some exception, widespread take up of such access products in most EU 

countries has been relatively limited” 

 

39. As previously discussed (see paragraph 25), operators including enet, Virgin Media, 

Imagine and SIRO have continued to invest and plan to invest further in their own 

infrastructure and networks. This is in the context of the current regulatory regime and 

absent an EoI obligation for ducts and poles.  
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40. eir notes that there is already an obligation on eir to provide access to its passive 

infrastructure on an EoO basis and additionally that eir has removed restrictions on the 

usage of its CEI. Implementing the strictest form of non-discrimination is unlikely to 

change fundamental patterns of demand in the market and therefore result in the benefits 

required to outweigh the costs associated with eir having to re-engineer many of its 

business processes. 

 

REO data 

 

41. ALTO and BT do not agree with ComReg’s proposal to collect REO data from OAOs and 

submit that industry would require several years notice to put in place the processes and 

systems to capture the appropriate data. eir notes, however, that this appears to be in 

direct contrast with ALTO’s view submitted in its response to ComReg’s Consultation on 

Price Controls relating to Bundles (ComReg 17/51). In its submission ALTO contends that 

“on the issue of cost calculation, that such being done on a REO basis is a more fair 

reflection of the costs that would be incurred by other OAOs”. The change in position 

appears to reflect Vodafone’s stance on the issue with regard to both ComReg 17/26 and 

ComReg 17/51, which has consistently been that the REO standard is the appropriate 

cost standard.     

 

42. In any event it is unclear to eir how using a REO cost base would be consistent with the 

nature of the problems identified. The use of a REO cost base would not promote 

efficiency, lead to sustainable competition or maximise benefits to end-users. A REO 

approach is not needed to ensure competitive Bitstream services and imposing such an 

approach would simply harm eir’s ability to compete. Accordingly the proposal by 

ComReg to use REO data is inappropriate and creates legal uncertainty regarding the 

appropriate benchmark. The use of REO data is also inconsistent with both competition 

law (which uses an EEO cost base) and the 2013 EC Recommendation (which 

recommends the use of an EEO cost base). Applying the incorrect benchmark could result 

in unnecessary and unwarranted margins and may have no correlation to eir’s own actual 

costs which could in fact be higher.  

 

 





 

  









 













  

  

  

  







                                                           
1
 These include FTTC Bitstream demand as the Bitstream port rental is set at the same level as the VUA port 

rental 
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11 October 2018 
 
Donal Leavy 
Wholesale Director 
Commission for Communications Regulation 
One Dockland Central 
Guild Street 
Dublin 1, D01 E4X0 
 
NON-CONFIDENTIAL  
 
 
Re: Draft 2018 Pricing Decision and Draft 2018 Bundles Decision  
 
 
Donal 
 
I refer to ComReg’s recent notification to the European Commission of the Draft 2018 Pricing Decision 
and Draft 2018 Bundles Decision. 
 
In both the notifications for further specifications of pricing remedies, it is extremely disappointing that 
ComReg has either set a number of eir’s issues aside without redress or appear to have misinterpreted a 
number of our submissions.  
 
eir acknowledges as stated by ComReg in paragraph 11.63 of the Draft 2018 Pricing Decision that 
ComReg is not required to present an exhaustive list of potential abuses. Equally, however, when 
imposing ex-ante regulation and thereby interfering in the normal working of a market, ComReg’s 
foremost concern has to be to do no harm. It is neither proportionate nor appropriate to impose a remedy 
on a market without being satisfied that this intervention is both necessary and going to be effective to the 
extent that its benefits will outweigh any unintended consequences. Competition law seeks to address 
similar economic issues. However, in the case of competition law the theory of harm must demonstrate 
that the operator has the ability and incentive to foreclose or undertake a margin squeeze. It is unclear to 
eir why this established theory of harm and the economic principles to distinguish between theoretical 
and actual valid concerns appears not to be used by ComReg when such an economic lens informs and 
justifies ex-ante or ex-post remedies.  
 
For example, in paragraph 12.315 of the notified WLA WCA Market Analysis decision, ComReg refers to 
eir’s “ability” to foreclose or exclude downstream rivals. In this context, it is important to highlight that anti-
competitive concerns such as excessive pricing or leveraging from the wholesale market are already 
addressed by ComReg in imposing cost-oriented prices, non-discrimination, transparency and cost 
accounting remedies at the wholesale level. The economic argument submitted by eir is that once there 
is cost-orientation at the wholesale level then the only remaining theoretical theory of harm to 
successfully implement a margin squeeze is from the retail market. Therefore, for any potential abuse 
stemming from the retail market to be a valid regulatory concern, ComReg must demonstrate that eir has 
the ability and incentive to do so in the retail market. Neither the notified WLA WCA Market analysis 
decision paragraph Paragraphs 12.314 to 12.324 nor the Draft 2018 Bundles Decision paragraph 3.50 
addresses this.   
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ComReg’s reasoning in paragraphs 3.50-3.58 of the Draft 2018 Bundles Decision can only be valid 
where eir can sustainably prevent effective competition — in the first instance by setting very low retail 
prices, and in later periods by setting very high retail prices — the after-effects of which are unaffected by 
the independent actions of its competitors and customers. In combination with ex-ante wholesale 
remedies of non-discrimination, access, transparency and cost-orientation and Regulation 14 of the 
European Communities (Electronic Communications Networks and Services) (Universal Service and 
Users’ rights) Regulation 11 including competition law means the success of such a strategy absent SMP 
in the retail market is unfounded and illogical even on a theoretical basis. In other words, eir does not 
have the ability at the retail level to successfully undertake a market foreclosure strategy and eir does not 
have the incentive as a wholesaler to do so as it would be worse off relative to the external sales it could 
have generated during that period. ComReg’s reasoning for a retail margin squeeze without undertaking 
a proper analysis of the retail market (when ex-ante regulation is also present on the related wholesale 
upstream market) means that a retail margin squeeze test can be maintained in perpetuity once SMP is 
found at the wholesale level — even in the presence of eir’s retail broadband market share of ca.32% — 
this appears to eir to be contrary to the 2014 EC Recommendation.  
 
The Draft 2018 Pricing Decision provides no further insight into ComReg’s decision for moving to cost-
orientation for FTTC than that already notified in the Draft Market Analysis Decision. The impact of FTTC 
pricing as an anchor product for FTTH prices (which was raised by a number of operators including eir) is 
clearly not addressed in paragraph 5.39 of the notified Draft 2018 Pricing Decision. To state that FTTH 
and FTTC prices are set independently due to different price controls is misrepresenting the economic 
issue. We note that the impact of FTTC pricing as on anchor product for FTTH was also made by the 
European Commission in their response to ComReg’s market analysis (13.7.2018, C(2018) 4786). The 
issue is that, irrespective of the price control for FTTH, once FTTC prices are set (in this case by 
regulation) it immediately caps any FTTH returns relative to any premium available above those FTTC 
prices. Therefore, while they have independent regulatory controls, as an anchor product FTTC directly 
influences FTTH pricing.  
 
In the Draft 2018 Pricing Decision ComReg has proposed separate treatment for the recovery of access 
network costs from the pricing approach for stand-alone FTTC VUA on the one hand, and POTS-based 
FTTC VUA on the other. Neither of these is consistent with the recovery of access network costs on a 
nationally averaged basis as set by previous ComReg decision D03/16. Therefore, as services migrate 
towards urban NGA services the remaining higher rural network access costs are unrecovered between 
the lower regulated urban NGA prices and the rural services whose prices are set by regulation using a 
nationally averaged cost.  
 
Today our price levels for VDSL access – both POTS-based and stand-alone – are set at levels that 
actually make a very similar contribution to access network costs as does SB-WLR (which is set by 
regulation pursuant to ComReg D03/16 at a national average cost). This can be seen with reference to 
the ComReg modelling of the average cost of the VDSL electronics for 2016 at  per service per month. 
The CAM finds that the nationally average cost of the access path is  for 2016 and the stand-alone 
price for wholesale VDSL at €23.00 per month is close to the sum of these costs at  per month. In a 
similar way the current POTS-based wholesale VDSL price at €8.09 and the SB-WLR price at €15.91 is 
€24 per month; the sum of the costs of the PSTN line card (), the VDSL electronics (), and national 
average access path () is . Therefore, ComReg suggestion in paragraphs 3.101, 3.110 and 3.118 
that eir’s wholesale prices increases are not justified by cost is factually incorrect and is based solely on 
the fundamental inconsistency by ComReg alone of access cost recovery between a decision taken in 
2016 and that proposed today.  
 
The issue of stranding network access costs by direct regulatory intervention is partially but not fully 
addressed by ComReg’s updated views. As recognised by ComReg in paragraph 6.232 “any risk that 
Eircom may not be able to fully recover its access network costs is reduced but not eliminated”. Related 
to this issue, as a point of fact, ComReg in paragraph 6.233 of the Draft 2018 Pricing Decision notification 
is misrepresenting the regulatory options available for SB-WLR. . 
 



 
 
 
 
 
 
 
 
 

 

In the Draft 2018 Pricing Decision ComReg has put forward two FTTH connection models. A 
connection/migration model where charges for both are the same and eir’s proposed re-imbursement 
model — where the size of the re-imbursement is dependent on the length of time that has elapsed since 
the initial connection and the cessation / migration to another service provider, with the rate of 
depreciation determined on the basis of a 20 year asset life.  
 
Having worked through a number of cost recovery calculations using a single connection/migration 
model, we have significant concerns that based on conservative assumptions that the recovery of that 
part of open eir’s connection cost will take on average over 5 years using this model. 
 
For example, assuming a single charge under such a migration model and an average customer lifetime 
of 42 months could mean that eir will not recoup its costs (compared to the reimbursement model) until 
after month 58. These figures have not been adjusted for the time value of money. Any such adjustment 
would increase the period of recovery further. In addition, these estimates do not include churn off 
network for example to Siro, NBP, Wireless operators or Virgin Media. Consequently, we consider that 
an average time of over 5 years for cost recovery to be understated.  
 
In paragraph 13.30 of the Draft 2018 Pricing Decision ComReg state that one of the conditions applies 
“the same assumptions about customer churn as are used in the margin squeeze test”. However, 
assuming an average customer lifetime of  months which may not be unreasonable for NGA services 
— then eir would not recoup its costs until after 6.5 years. The calculation of a single 
migration/connection fee is highly sensitive to the assumed customer churn e.g., in order to achieve a 
payback in 42 months where actual churn is lower would require that such a fee would be materially 
higher than the upper bounds speculated by ComReg in the Draft 2018 Pricing Decision at ~€200 per 
connection/migration charge. 
 
Both recovery timeframes are completely unacceptable from a cost recovery perspective — in particular 
as we have proposed to back date the recovery of the remaining average FTTH connection cost of ca. 
 (-€270) through our on-going monthly rental. Finally, as this recovery straddles regulatory review 
periods it means that the ability to recover our costs may be truncated by future regulatory intervention. 
There is no wholesale business case that supports the current FTTH business case under such a model 
where a connection/migration fee is set at such low levels.  
  
Aside from the elongation of eir’s recovery of costs a connection/migration model may actually have 
unintended consequences at the retail level for certain operators as their ability to recovery this 
acquisition cost may be truncated or not recovered at all. However, in eir’s notified reimbursement model 
this imbalance does not occur and places all operators on an equal playing field — as they only pay the 
wholesale charge for as long as they have the customer (i.e., there is no sunk cost). This allows all 
operators to pass on better value to end-users. As such, the notified reimbursement model better meets 
ComReg’s regulatory objectives. 
 
Put simply, a migration model means that eir’s FTTH cost recovery risk is increased. eir’s cost recovery 
under the reimbursement model is based on adoption. While eir’s cost recovery under the migration 
model is dependent on adoption and churn. Our fundamental concern as a wholesaler should only be to 
ensure adoption.  
 
eir acknowledges that ComReg has correctly changed its position to use an Equally Efficient Operator 
(‘EEO’) cost base in the various retail margin squeeze tests. However, eir notes that ComReg intends to 
maintain the use of a DCF model to determine the retail broadband costs for FTTH services. In this 
context eir maintains its view that ComReg has failed to transparently consult on the parameters of a 
DCF Model. Indeed, paragraph 10.126 merely re-states the previous assumptions used in the DCF 
model from 2014 pursuant to the ComReg D11/14. This means that interested parties for a decision 
being made in 2018 needed to have submitted views in November 2013.  
 
The margin squeeze test shared by ComReg during the consultation process appears to be based on an 
extract of a DCF Model (from ca. 2012/13) and a subsequent adjustment made outside of that DCF 



 
 
 
 
 
 
 
 
 

 

Model to estimate NGA costs (the retail broadband costs at the time were based predominantly on an 
SEO basis). As noted in eir’s response in footnote 70 to the WLA WCA pricing consultation the “DCF 
Model supplied to eir as part of the Consultation process is extremely dated and has been surpassed not 
only in terms of the updates but also in that it fails to include NGA retail services — which has been 
included for some time to allow a more accurate comparison to eir’s HCA accounts”. Following 
discussions with ComReg, eir submitted a further refined DCF Model in December 2017 which allowed 
for easier comparison to the regulated accounts. The outputs of this model have been used in the various 
margin squeeze tests since that date.  
 
 
 
The notified WLA WCA Market Analysis decision states that there are 145 Urban Exchanges. However, 
in Annex 11 of that decision there are 154 exchanges listed. I would be obliged if you could clarify the 
names of the exchanges which ComReg proposes to deregulated in the WCA market.  
 
I am available to discuss this or any further queries you may have and we are available for a conference 
call if you would find it useful. 
 
 
 
Yours sincerely 
 
 
 
 
Kjeld Hartog 
Director of Group Pricing and Regulatory Finance 
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Donal Leavy, 

Wholesale Director, 

The Commission for Communications Regulation 

1 Dockland Central 

Guild Street 

Dublin 1 

D01 E4X0 

 

 

 

RE: FTTH Connection Charges  

 

 

 

Dear Donal  

 

 

I am writing in relation to FTTH wholesale connection fees and Eircom Limited’s (‘eir’) pricing strategy 

which is a matter of serious concern to Vodafone Ireland and one which requires urgent attention from 

ComReg, to ensure a balanced and equitable market.   

 

In our ongoing engagement with ComReg we have highlighted pressing concerns regarding the current 

state of competition and the challenging business case for future investment in the broadband market. It is 

useful to acknowledge that many of the issues we are raising in this letter are under consideration as part 

of ComReg’s ongoing review of market 3a and 3b broadband markets. ComReg are looking through their 

market review to lower upfront connection charges and implement recovery of remaining installation 

costs in monthly rental charges that will factor in the economic life of the eir asset. Notwithstanding this 

fact it is Vodafone’s view that opportunistic pricing behaviours by eir in relation to FTTH connection fees 

are discriminatory under existing regulatory obligations and we strongly feel that immediate and effective 

action is now required: 

  

 to ensure fair pricing for connection to wholesale FTTH products; and 

 to restrict unacceptable pricing conduct in retail markets.  

 

Vodafone Ireland must await the outcome of the ongoing broadband market review to secure long-term 

viability and continued Vodafone Group investment in our fixed business. Under existing requirements eir 

must not cause margin squeeze and must not unreasonably bundle services.  In our view the current 

pricing of eir retail FTTH services, taking into account wholesale connection charges, is in clear conflict 

with these regulatory obligations.  

 

http://www.vodafone.ie/


Eir are aggressively rolling out FTTH services under its Commitment Agreement with the Department of 

Communications, Climate Action and the Environment. Under this agreement Eircom shall have passed 

132K premises by next month. Vodafone Ireland are however in effect unable to compete for these 

customers.  The rollout programme is expected to complete in December 2018 and a total of 300K 

premises will be available for FTTH services.  

 

[CONFIDENTIAL TEXT REMOVED] Our competitor is offering free connection when we are faced with €270 

connection charge that cannot be absorbed.  [CONFIDENTIAL TEXT REMOVED]  

 

As you will be aware, wholesale operators connecting customers to the eir wholesale FTTH product must 

pay €270 connection and a minimum of €23.50 monthly rental.  As detailed in the table below and in 

Annex 1 of this letter, on its entry level FTTH bundle, eir retail are currently offering free connection, 

monthly rental of €45 for the first 6 months and €50 for the subsequent 6 months on a 12-month 

contract.  After 12 months the price rises to €81 per month.  The customer is also entitled to a €50 cash 

back offer. 

 

A very basic comparison in the table below of wholesale cost versus the equivalent eir retail charge 

illustrates the extent of the competitive constraint that exists. Eir retail are not even covering the monthly 

wholesale charges, and it should also be noted that this rudimentary analysis ignores additional and 

significant cost elements such as acquisition, CPE, marketing and voice costs. 

 

Table 1: Wholesale Costs versus eir Retail charges 

 

 
 

 

[CONFIDENTIAL TEXT REMOVED] If we focus on the FTTH retail pricing alone there is no reasonable 

argument that a customer who is out of contract and free to move after 12 months will be likely to remain 

on their current eir retail proposition when the price increases from €50 to €81. The characteristics of the 

bundle, the fact there is already excessive prices at the wholesale level and the current context of the 

Commitment Agreement and rollout of FTTH services must now be considered by ComReg.  

 

[CONFIDENTIAL TEXT REMOVED]  

 

We have made it clear that poor practices by eir are jeopardising future investment in broadband in Ireland. 

Eir fixed line services annual EBITDA margin for the financial year ended 2017 was 45%.  [CONFIDENTIAL 

TEXT REMOVED] 

 

It is our view that the current eir approach to pricing of FTTH products is discriminatory and damages 

Vodafone Ireland’s competitive position.  Vodafone Ireland is already subject to unjustifiable wholesale 

monthly rental charges for broadband services and cannot go to market accepting a €270 connection fee 



in the knowledge that there is no chance to recover our costs or compete at the retail level.  

[CONFIDENTAL TEXT REMOVED]  

 

The FTTH connection fee is a barrier to entry that provides eir with a free run in FTTH locations during the 

critical rollout period. The first to market advantage should not be underestimated. The effective exclusion 

of the largest competitor to eir in FTTH rollout locations clearly restricts competition and is detrimental to 

the interests of consumers.  Vodafone Ireland requests ComReg to consider the points raised above and 

respond as a matter of urgency.  We are ready to engage to provide all further information that ComReg 

may require to assist their consideration of this matter. 

 

We await your response and please contact me directly if you require any additional information or 

clarifications. 

 

 

Yours Sincerely 

 

 

 
 

 

Andrew Corcoran 

Head of Regulation 

0863314717  

 
 

 

 

 



Annex 1 – Eir retail FTTH plans (Source Eir Website 16/11/2017) 

 

 

 




